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PREFACE  TO  THE  SECOND  EDITION, 


In  preparing  the  present  Edition  for  the  press,  the  Editor 
has  been  anxious  to  retain  as  far  as  possible  the  original  form 
of  the  work,  and  to  enable  the  reader  to  distinguish  what  parts 
of  it  have  Mr.  Mayne's  authority.  The  additions  and  alterations 
introduced  have,  therefore,  with  a  few  trifling  exceptions,  been 
placed  within  brackets.  It  has  been  thought  advisable  to  omit 
the  portion  of  the  work  devoted  to  what  are  commonly  called 
C!ompensation  cases.  They  do  not  fall  strictly  within  the  scope 
of  the  Treatise,  and  the  decisions  upon  the  subject  have  of  late 
years  multiplied  to  such  an  extent  that  they  could  not  be 
satisfactorily  discussed  in  the  limited  space  at  command.  The 
reader  is  therefore  referred  to  works  specially  devoted  to  their 
consideration.  A  short  chapter  has  been  added  on  the  assess- 
ment of  damages  under  Lord  Cairns*  Act,  21  &  22  Vict.  c.  27. 
Many  Scotch  and  Irish  cases  have  been  cited,  and  reference 
has  been  made  to  American  decisions  since  1856,  upon  the 
principle  and  within  the  limits  laid  down  by  the  Author  in 
his  preface  to  the  original  edition. 

L.  S. 

Inner  Temple, 

August,  1872. 


PREFACE  TO  THE  FIRST  EDITION. 


It  can  hardly  be  necessary  to  apologise  for  the  appearance  of  a 
treatise  on  Damages.  The  subject  is  certainly  an  important,  and 
not  a  yery  easy  one.  The  materials  are  scattered  oyer  all  onr  reports, 
and  many  of  our  statutes.  Yet,  with  the  exception  of  the  obsolete 
work  by  Serjeant  Sayer,  no  English  writer  has  eyer  thought  of 
collecting  them. 

The  American  treatise,  by  Professor  Sedgwick,  has  gone  far  to 
supply  this  want.  The  great  merits  of  his  work  arc  too  well  known 
to  need  any  commendation  from  me.  Its  ability  and  research  will 
be  best  appreciated  by  those  who  haye  studied  it  as  minutely  as 
I  haye  done,  and  I  gladly  acknowledge  the  assistance  which  it  has 
afforded  me.  It  appeared  to  me,  howeyer,  that  there  was  still  room 
for  an  English  work  upon  the  same  subject.  Many  topics  of  im- 
portance to  the  English  practitioner  are  omitted  by  Mr.  Sedgwick, 
partly  through  design,  partly  on  account  of  the  differences  that  haye 
sprung  up  between  the  laws  of  the  two  countries.  He  has,  also, 
naturally  giyen  a  prominence  to  American  cases,  which  is  hardly 
satis&ctory  to  us,  oppressed  as  we  are  by  the  multitude  of  our  own 
reports,  and  unwilling  to  extend  our  researches  into  unknown 
regions.  Since  the  last  edition  of  his  treatise,  our  own  Courts  too 
haye  been  remarkably  prolific  in  decisions  upon  this  branch  of  the 
law,  and  haye  supplied  materials  which  well  deserye  a  fresh  attempt 
at  classification.  I  haye  tried  to  collect  eyery  English  case  which 
bore  upon  the  law  of  Damages ;  and  haye  only  resorted  to  American 
decisions,  where  none  of  our  own  were  in  point. 

One  of  my  great  difficulties  has  been  to  distinguish  between  the 
right  to  recoyer,  and  the  amount  to  be  recoyered.  The  line  which 
diyides  these  two  branches  of  law  sometimes  yanishes  entirely.    The 
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right  to  Bue  at  all  Bometimes  depends  upon  the  existence  of  the  very 
circumstances  which  determine  the  measure  of  damages.  For  in- 
stance, where  the  wrong  complained  of  afiPects  the  public  generally, 
the  particular  loss  sustained  by  the  plaintifip  is  the  fact  which  at 
once  giyes  him  a  right  of  action,  and  gauges  the  compensation  he  is 
to  obtain.  So  in  actions  against  executors,  the  possibility  of  obtain- 
ing any  real  satisfaction  may  depend  entirely  upon  the  form  in 
which  they  may  be  sued,  whether  in  their  representative  or  personal 
character.  In  many  cases  of  torts,  no  measure  of  damages  can  be 
stated  at  all ;  and  the  only  way  of  approximating  to  such  a  measure, 
is  by  ascertaining  what  eyidence  could  be  adduced  in  support  of  the 
issue.  All  this  has  made  many  parts  of  the  present  work  resemble 
a  treatise  on  the  law  of  Nisi  Prins,  rather  than  one  exclusively 
appropriated  to  Damages.  Wherever  such  divergences  appear,  I 
must  only  beg  the  reader  to  attribute  them  to  a  difficulty  which  I 
have  done  my  best  to  surmount. 

That  many  errors  of  a  much  graver  nature,  both  omissions  and 
mistakes  will  be  discovered,  I  cannot  but  expect.  For  these  I  must 
only  ask  the  indulgence  of  the  critic.  Those  who  are  best  acquainted 
with  the  mazes  of  our  law,  will  be  the  most  ready  to  pardon  me  for 
going  astray. 

JOHN  D.  MAYNE. 

5,  Essex  Coubt,  Temple, 
May,  1856. 
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DAMAGES. 

CHAPTER  I. 

CASES  IN  WHICH  DAMAGES  MAT  BE  RECOVERED. 

Damages  are  the  pecnniary  satisfaction  which  a  plaintiff 
may  obtain  by  snccess  in  an  action.  They  may  rise  to  almost 
any  amount,  or  they  may  dwindle  down  to  being  merely 
nominal.  They  may  be  governed  by  rules  so  strict  as  to 
enable  the  Judge  to  dictate  their  amount  as  a  matter  of  law ; 
or  they  may  be  left,  within  loose  limits,  almost  entirely  to  the 
discretion  of  the  jury.  It  becomes  then  a  most  important 
inquiry  to  ascertain  the  principles  by  which  they  are  mea- 
sured, and  the  species  of  evidence  by  which  they  may  be 
aggravated  or  reduced-  I  propose,  in  the  following  work, 
first  to  state  briefly  the  actions  in  which  damages  may  be 
recovered ;  then  to  examine  the  rules  by  which  they  are  mea- 
sured ;  and  finally  to  inquire  into  the  practice  which  prevails 
in  Westminster  as  to  the  pleading  and  assessment  of  damages, 
and  to  point  out  the  cases  in  which  the  Court  will  review  the 
decisions  arrived  at  by  a  jury. 

Damages  are  recoverable  in  all  personal  actions  at  common  Damages  in 
law ;  and  so  they  are  in  mixed  actions  by  the  very  definition  ^^[|^  "^^ 
of  the  latter,  as  being  ''  suits  wherein  some  real  property 
is  demanded,  and  also  personal  damages  for  a  wrong  sus- 
tained "  (a).    But  no  damages  can  be  obtained  in  real  actions,  but  not  in  real 
In  these  the  plaintiff  only  claims  title  to  real  property,  but  *^*°'"» 
not  damages,  and  the  Court  cannot  give  the  demandant  that 
which  he  demands  not.     Judex  non  reddat  plus  quam  ipse 

(a)  3  Bl.  Com.  118. 
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nor  on  an  indict- 
ment 


Dama^inac* 
tions  on  a  penal 
■tatttte; 


peiens  requirit  (h).  This  exception  was  once  very  important, 
but  since  stat.  3  &  4  W.  IV.  c  27,  which,  at  one  blow  (c), 
swept  away  sixty-two  real  actions  with  barbaroas  names,  it 
has  become  quite  insignificant.  Since  that  statute  there  are 
only  two  real  actions  left,  viz.,  writ  of  right  of  dower,  and 
ejectment.  The  latter  action,  too,  in  one  instance  assumes 
the  form  of  a  mixed  action,  when  brought  by  landlord  against 
tenant.  In  this  case  damages  may  be  obtained  for  mesne 
profits  {d),  Quare  impedit,  and  Dower  unde  nihil  habet^  are 
both  mixed  actions,  in  which  damages  may  be  obtained,  as 
will  be  seen  under  those  heads  {e). 

No  damages  are  recoTcrable  on  an  indictment,  or  informa- 
tion, as  the  suit  is  maintained  in  the  name  of  the  king  (/) ; 
and  even  where  the  statute  gives  damages  to  the  person 
aggrieved,  they  cannot  be  obtained  on  the  indictment,  but 
must  be  sued  for  in  an  action  on  the  statute,  in  the  name  of 
the  party  grieved  (^).  But  an  informer,  upon  conviction  of 
the  prisoner  on  any  penal  law,  may  have  the  third  part  of  the 
fine  the  Court  set  upon  him,  according  to  the  king's  priry 
seal  to  that  purpose  {h). 

Where  a  defendant  is  sued  in  debt  upon  a  penal  statute, 
several  distinctions  are  taken  as  to  his  liability  to  damages  for 
the  detention  of  the  penalty.  Where  the  action  is  brought  by 
a  common  informer,  no  damages  can  be  obtained ;  because  as 
he  had  no  right  to  the  money  before  the  action  was  com- 
menced, it  cannot  be  said  that  it  was  detained  from  him. 
But  it  is  otherwise  where  the  penalty  is  given  to  the  party 
grieved  («).  In  the  latter  case  too  the  further  distinction  is 
taken,  that  when  a  statute  gives  a  penalty  certain,  and  also 
an  action  of  debt,  if  the  defendant  does  not  pay  on  demand, 
but  forces  the  plaintiff  to  a  suit,  he  shall  recover  his  damages, 
because  the  other  did  not  pay  the  duty  due  by  the  statute 


(5)  2  Inst.  286.  (c)  a  86. 

(d)  15  &  16  Vict  c.  76,  s.  214. 

[(e)  Dower,  writ  of  right  of  dower  and  qnare  impedit,  are  now  commenced 
by  ordinary  writs  of  sommons  with  special  indorsements,  C.  L.  P.  Act,  1860 
(23  &  24  Vict.  c.  126),  s.  26.] 

(/)  1  RoU.  Abr.  220. 

ig)  2  Hawk.  P.  0.  e.  25,  s.  3. 

(h)  R,  v.  Oouer,  1  Eeb.  487. 

(t)  North  Y.  Mutgrave,  1 .  Roll.  Abr.  674 ;  Frederick  ▼.  Lookup,  4  Bnrr. 
2018  ;  Cuming  y.  Sibly,  ibid.  2469. 
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upon  demand.    But  where  the  penalty  is  nncertain,  as  treble 
damages,  no  damages  are  allowed  for  detention  (k). 

Where  the  action  is  against  several  for  a  penalty  given 
by  statnte,  only  one  penalty  can  be  recovered  against  all. 
'  Although  the  words  are,  "  that  every  person  offending  contrary 
thereto  shall  forfeit  to  the  party  aggrieved  for  every  offence, 
&c.,^  yet  the  meaning  is,  that  the  penalty  shall  relate  to  the 
offence  and  not  to  the  person  (Q. 

Where  a  party  persists  in  sning  in  an  Ecclesiastical  Conrt  or  a  prohibition, 
after  a  prohibition  has  been  delivered,  damages  will  be  given, 
either  in  an  action  npon  the  prohibition,  or  npon  attach- 
ment (m). 

[The  Conrt  of  Chancery  may  now,  if  it  think  fit,  in  cases  Damages  in  snits 
where  it  has  inrisdiction  to  entertain  an  application  for  an  ^°'  ^junction  or 

.  specific  poixonn- 

injnnction  or  for  specific  performance,  award  damages  to  the  ance. 
party  injnred,  either  in  addition  to  or  in  substitution  for  the 
injunction  or  specific  performance  (n).] 

{k)  North  T.  Wingaie,  Cro.  Car.  559 ;  Sedgvfieke  r.  Rieluvrdton,  8  Lev.  374. 

(Z)  P<U/ndge  v.  Emaon,  Noy,  62.  [Where  a  penalty  is  imposed  on  a  con- 
tinnona  offenoe,  one  penalty  only  is  recoverable.  Garrett  y.  ifessenger,  L.  R. 
a  C.  P.  688  ;  36  L.  J.  C.  P.  837.  See  ApolhecarUt*  Co,  7.  BuH,  5  Ex.  868  ; 
19  L.  J.  Ex.  S34.] 

(m)  Faey  ▼.  Lange,  Cro.  Oar.  659  ;  Heytoood  v.  Foster,  3  Lev.  860. 

[(a)  Chancery  Amendment  Act,  1858  (Lord  Cairns'  Act),  21  &  22  Vict. 
c.  27,  s.  2.] 
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NomiiuJ 
damages  where 
there  is  an 
injuria  absqae 
danmo. 


1.  Nominal  Damages. 

2.  Oeneral  Principlei  in  Actions  on 

Contracts — on  Torts. 
8.  Remote  Damage—  Costs  of  Actions. 


4.  Period  for  v^ich  Damages  may 

he  Assessed. 

5.  Reduction  of  Damages — Set-off' 


It  was  laid  down  in  the  preceding  chapter  that  damages 
are  recoverable  in  all  personal  actions;  and  not  only  may  they 
be  recovered,  bnt  they  must  necessarily  be  so  in  every  case 
where  the  plaintiff  is  entitled  to  a  verdict.  The  amount  of 
course  depends  upon  the  nature  of  the  action  and  the  evidence. 
Where  he  gives  no  evidence  of  his  loss,  the  damages  must  be 
nominal. 

''Nominal  damages  mean  a  sum  of  money  that  may  be 
spoken  of,  but  has  no  existence  in  point  of  quantity"  (a). 
Therefore,  where  a  plaintiff  sued  in  an  inferior  court  of  record 
for  a  debt  of  50/.,  which  was  the  extent  of  its  jurisdiction,  and 
neither  recovered  nor  sought  to  recover  damages,  except  for 
the  purpose  of  obtaining  costs,  it  was  held  that  nominal 
damages  for  this  purpose  did  not  place  the  debt  beyond  the 
jurisdiction  {h). 

'*  Every  injury  imports  a  damage,  though  it  does  not  coBt 
the  party  one  farthing ;  for  a  damage  is  not  merely  pecuniary, 
but  an  injury  imports  a  damage  when  a  man  is  thereby  hin- 
dered of  his  right.  As  in  an  action  for  slanderous  words, 
though  a  man  does  not  lose  a  penny  by  reason  of  the  speaking 
them.  So  if  a  man  give  another  a  cuff  on  the  ear,  though  it 
cost  him  nothing.  ...  So  a  man  shall  have  an  action  against 
another  for  riding  over  his  ground,  though  it  do  him  no 


(a)  Per  Maule,  J.,  2  C.  B.  499. 
\h)  Joule  ▼.  Taylor,  7  Exch.  68. 
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damage,  for  it  is  an  inyaaion  of  his  property^  and  the  other 
has  no  right  to  come  there**  (r). 

This  rale  applies  equally  whether  the  action  is  on  a  contract 
or  for  a  tort.  A  few  examples  will  illustrate  it.  Where  the 
defendant,  a  banker,  had  refused  to  pay  plaintiffs  cheques, 
though  he  had  funds  in  his  hands,  but  no  injury  was  proved, 
nominal  damages  were  given  {d).  So  where  in  an  action  by 
the  creditor  against  the  surety,  it  appeared  that  the  principal 
debtor  had  indeed  broken  his  agreement;  but  that  the  only 
injury  accruing  to  the  creditor  arose  from  his  own  voluntary 
act,  in  making  advances  to  which  he  was  not  bound  {e).  So 
nominal  damages  may  be  obtained  for  imitating  the  plaintiff's 
trade  marka,  or  the  wrappers  in  which  his  goods  are  made 
°P  {/) ;  or  ^or  misrepresentations  as  to  the  condition  of  an 
insurance  company,  whereby  the  plaintiff  was  induced  to  effect 
an  insurance  with  it  (g) ;  or  for  an  infringement  of  any  ease- 
ment or  right  connected  with  land,  though  no  injury  is  proved, 
or  even  alleged  {h). 

A  distinction,  however,  must  be  taken  here  between  what  Cases  in  which 
may  be  called  absolute  and  relative  rights.    A  man  has  an  ^^^  ^  ^JT 
absolute  right  to  have  a  promise  performed,  or  to  keep  his  of  action, 
estate  inviolate  ;  and  he  may  sue  and  obtain  nominal  damages 

0 

for  an  infringement  of  this  right,  although  its  maintenance  is 
no  benefit  to  him,  and  its  violation  no  injury.  But  there  are 
other  rights  which  are  merely  relative  to  a  particular  benefit 
which  the  plaintiff  is  to  reap  from  their  enjoyment.  The 
right  and  the  benefit  are  co-extensive ;  and  if  the  benefit  is 
negatiTed  the  right  ceases.  An  instance  of  this  nature  is  the 
right  which  every  man  has  to  the  services  of  a  public  officer. 
It  is  the  duty  of  a  sheriff  to  make  a  true  return  to  a  writ 
directed  to  him,  and  to   arrest  a   debtor  on  mesne  process. 


(c)  Per  Holt,  C.  J.,  AMy  v.  WhUe,  Ld.  Kaym.  938,  955. 

{(i)  MarzeUi  v.  WUliatM,  1  B.  &  Ad.  415. 

(e)   Warre  r.  CdLvwt,  7  A.  &  B.  143. 

(/)  BUfdd  ▼.  Payne,  4  B.  &  Ad.  410. 

(g)  Ponti/ex  v.  Bignold,  3  M.  &  G.  63. 

(A)  Efnbrty  v.  Oiren,  6  Exch.  853  ;  Northam  r.  Hurley y  1  E.  k.  B.  665  ; 
'ffarrop  ▼.  Ilirst,  L.  E.  4  Ex.  48  ;  38  L.  J.  Ex.  1  ;  Medxoay  Navigation 
Co.  y.  Earl  of  Momney,  80  L.  J.  C.  P.  236 ;  9  C.  B.  N.  S.  575.  So  in  an 
action  against  a  railway  company  for  non-fulfilment  of  an  agreement  to  build 
accommodation  works.  Brown  ▼.  Somerset  and  Dorset  By.  Co.,  Zi  L.  J. 
Ex.  152.]    Bee  pott,  aa  to  injuries  to  easements,  p.  841,  et  teq. 
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Damages  not 
neoenarily 
nominal  wHere 
no  actual  in juiy. 


Bat  this  duty  is  only  imposed  upon  him  for  the  benefit  of  the 
creditor ;  and  if  he  can  absolutely  negative  the  possibility  of 
any  advantage  accruing  to  the  latter  irom  the  performance  of 
his  duty,  the  plaintiff  will  not  even  be  entitled  to  nominal 
damages  (»).  So  in  the  case  of  an  attorney.  His  employer  has 
a  right  to  his  best  services,  and  may  sue  him  for  negligence ; 
but  if  the  attorney  can  prove  affirmatively  that  even  his 
diligence  would  have  been  ineffectual,  it  is  a  bar  to  the 
action  (k). 

Setting  aside  this  exceptional  class  of  cases,  it  may,  how- 
ever, be  broadly  stated  that  every  infringement  of  a  right 
involves  a  claim  to  nominal  damages,  though  all  actual  damage 
is  disproved.  And,  accordingly,  in  a  suit  for  general  average, 
in  which  a  nonsuit  was  taken,  because  the  jury  were  about  to 
give  a  verdict  for  the  defendant  on  the  ground  that  they  could 
not  ascertain  that  any  specific  sum  was  the  proportion  due  to 
the  plaintiff,  the  court  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  with  6d.  damages  {l).  It  by  no  means  follows,  how- 
ever, that  in  every  such  case  only  nominal  damages  are  re- 
coverable ;  this  will  be  so  when  not  only  actual  but  contingent 
injury  is  negatived.  But  where  there  may  be  an  injury, 
either  existing  at  present,  though  unascertained,  or  to  arise 
hereafter,  and  for  which  no  fresh  action  could  be  brought, 
substantial  damages  may  be  given  at  once.  As,  for  instance, 
in  an  action  against  a  banker  for  not  paying  his  customer's 
cheque  {m) ;  or  on  a  covenant  to  pay  off  incumbrances  (n),  or  a 
sum  of  money  for  which  plaintiff  was  jointly  liable  with  de- 
fendant to  a  third  party  (0).  And  so,  too,  in  an  action  on  the 
case  for  removing  the  support  of  plaintiff's  house,  though 


(t)  Wylie  ▼.  Birch,  4  Q.  B.  666 ;  WtUianu  r.  MoHyn,  4  M.  &  W.  146  ; 
[StimMon  ▼.  Famham,  L.  E.  7  Q.  B.  176 ;  41  L.  J.  Q.  B.  62.]  See  poBl^ 
p.  866,  et  seq, 

(jfe)  Oodefroy  v.  /ay,  7  Bing.  413. 

(Z)  Feize  ▼.  Thompson,  1  Taunt  121.  Where,  however,  in  an  action  on  an 
account  stated,  the  fact  of  an  account  having  been  stated  was  proved,  but  the 
only  evidence  as  to  its  amount  was  excluded,  it  was  held  by  the  Court  of 
Queen's  Bench  (Erie,  J.,  eontrd)  that  the  plaintiff  must  be  nonsuited,  on  tho 
ground  that  there  cannot  be  a  statement  of  an  aocount  without  an  item 
settled.    Lane  v.  HiU,  18  Q.  B.  262. 

(m)  Solin  v.  Steward,  14  0.  B.  696. 

(n)  LeMndge  v.  Mytton,  2  B.  &  Ad.  772. 

(0)  Looeemoore  v.  Radford,  9  M.  &  W.  667. 
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at  the  time  of  the  wrongful  act  no  injurious  consequence  has 
followed  (/?). 

Damages  in  debt  are  in  general  merely  nominal,  for  its  DAmagwin 
detention,  and  where  the  plaintiff  has  actually  received  pay- 
ment  of  the  debt  he  cannot  afterwards  commence  an  action 
for  these  damages  {q). 

We  may  now  proceed  to  the  more  important  inquiry,  as  to 
the  general  mles  which  determine  the  amount  of  substantial 
damages.    It  will  be  convenient  to  examine  in  order, 

I.  The  principles  upon  which  damages  are  given  in  actions 
of  contract  and  tort. 

II.  What  damage  is  inadmissible  on  the  ground  of  re- 
moteness. 

III.  The  period  of  time  in  reference  to  which  damages  may 
be  assessed. 

IV.  The  cases  in  which  evidence  may  be  given  to  reduce 
damages. 

I.  The  theoretical  idea  of  damages  is,  that  they  are  to  be  Damagw  not  a 
a  compensation  and  satisfaction  for  the  injury  sustained  (r).  ^^^^j^^' 
Practically,  however,  there  can  hardly  ever  be  a  case  in  which 
they  are  completely  so.  Take  the  simplest  instance,  viz.,  the 
non-payment  of  a  debt. .  Put  out  of  the  question  every  element 
of  mental  suffering  caused  by  the  delay.  There  may  be  a 
clear  amount  of  pecuniary  loss  flowing  in  the  most  direct 
manner  firom  it.  The  creditor  may  become  insolvent,  and  be 
permanently  ruined.  He  may  have  to  borrow  money  at  an 
extravagant  rate  of  interest.  Even  if  nothing  of  the  sort 
happens,  still  his  taxed  costs  of  suit  never  repay  him  for  the 
amount  he  has  expended  in  the  action ;  for  none  of  this,  how- 
ever, can  he  be  compensated.  The  amount  of  the  debt,  with 
interest^  and  taxed  costs  is  all  he  can  recover.  And  so  if  the 
defendant's  negligence  cause  him  the  loss  of  a  limb.    The 


(p)  Niddin  y.  WiUiafM,  10  Szch.  259.  [The  judgment  iii>oii  wliicb  the 
■tatement  in  the  text  is  based  has  been  qualified  bj  late  decisions.  There 
most  be  some  damage,  otherwise  there  is  no  caase  of  action.  Backhouu  y. 
Bowmif  9  H.  L.  Cases,  503  ;  34L.  J.  Q.  B.  181;  Smith  y.  Thaekerak,  L.  E. 
1  C.  P.  564  ;  35  L.  J.  G.  P.  276.  In  reality,  however,  in  Nicldin  y.  WiUiafM, 
some  actual  damage  had  been  sustained.  See  per  WiUes,  J.,  Bonomi  y.  Back- 
hauHy  ih  Sx.  Oh.,  B.  B.  &  E.,  at  p.  658  ;  28  L.  J.  Q.  B.  at  p.  881.1 

(9)  Beaumont  y.  Oreathead,  2  C.  B.  494.  See  more  fully  upon  this  point, 
poH,  p.  161,  et  ieq. 

(r)  2  Bl  Oom.  488. 


of  contract. 


GENERAL   PRINCIPLES   OF  DAMAGES 

diminution  of  his  future  enjoyment  of  life  can,  of  course,  never 
be  made  up  to  him  by  money ;  but  the  injury  may  even  make 
it  utterly  impossible  for  him  to  continue  his  profession.  Tet 
the  jury  could  not  in  such  a  case  award  a  successM  surgeon 
such  a  sum  as  would  purchase  an  annuity  equal  to  his  earnings. 
Rule  in  actions         In  the  case  of  contract  the  measure  of  damages  is  much 

more  strictly  confined  than  in  cases  of  tort.  As  a  general 
rule,  the  primary  and  inmiediate  result  of  the  breach  of  con- 
tract can  alone  be  looked  to.  Hence,  in  the  case  of  non-pay- 
ment of  money,  no  matter  what  the  amount  of  inconvenience 
sustained  by  the  plaintiff,  the  measure  of  damages  is  the 
interest  of  the  money  only  («).  So  where  the  contract  is  to 
deliver  goods,  replace  stock,  or  convey  an  estate,  the  profit  which 
the  plaintiff  might  have  made  by  the  resale  of  the  matter  in 
question  cannot  in  general  be  taken  into  account ;  nor  the  loss 
which  he  has  suffered  from  the  fact  of  his  ulterior  arrange- 
ments, made  in  expectation  of  the  fulfilment  of  the  bargain, 
being  frustrated  {t).  The  principle  of  all  these  cases  seems 
to  be,  that,  in  matters  of  contract,  the  damages  to  which  a 
party  is  liable  for  its  breach  ought  to  be  in  proportion  to 
the  benefit  he  is  to  receive  from  its  performance.  Now  this 
benefit,  the  consideration  for  his  promise,  is  always  measured 
by  the  primary  and  intrinsic  worth  of  the  thing  to  be  given 
for  it,  not  by  the  ultimate  profit  which  the  party  receiving  it 
hopes  to  make  when  he  has  got  it.  A  bottle  of  laudanum 
may  save  a  man  his  life,  or  a  seat  in  a  railway  carriage  may 
enable  him  to  make  his  fortune ;  but  neither  is  paid  for  on 
this  footing.  The  price  is  based  on  the  market  value  of  the 
thing  sold.  It  operates  as  a  liquidated  estimate  of  the  worth 
of  the  contract  to  both  parties.  It  is  obviously  unfair,  then, 
that  either  party  should  be  paid  for  carrying  out  his  bargain 
on  one  estimate  of  its  value,  and  forced  to  pay  for  failing  in  it 
on  quite  a  different  estimate.  This  would  be  making  him  an 
insurer  of  the  other  party's  profits,  without  any  premium  for 
undertaking  the  risk. 
The  law  on  the  subject  of  damages  where  there  has  been 


(»)  Per  Willes,  J.,  FUU^her  v.  Taylevr,  17  C.  B  .p.  29  ;  [Per  BoviH,  C.  J., 
Britith  Golumbia  Savt  Mill  Co.  v.  NettUthip,  L.  R.  3  C.  P.  at  p.  506 ; 
87  L.  J.  C.  P.  at  p.  240.  See  also  Duchoorth  ▼.  EipaH,  2  H.  &  C.  129 ; 
33  L.  J.  Ex.  24;  and  Prehn  r.  Royal  Bank  qf  Liverpool,  post,  p.  20.] 
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a  breach  of  contract,  has  been  mnch  considered  lately,  and  Hadiey 
laid  down  with  great  fulness  by  the  Court  of  Exchequer.  „  J\. 
The  case  arose  out  of  the  following  facts  : 

The  plaintiifs  were  owners  of  a  steam-mill.    The  shaft  was 
broken,  and  they  gave  it  to  the  defendant,  a  carrier,  to  bring 
to  an  engineer,  to  serve  as  a  model  for  a  new  one.     On 
making  the  contract,  the  defendant's  clerk  was  informed  that 
the  mill  was  stopped,  and  that  the  shaft  must  be  sent  imme- 
diately.   He  delayed  its  delivery,  the  shaft  was  kept  back  in 
consequence;   and  in  an  action  for  breach  of  contract  they 
claimed  as  specific  damages  the  loss  of  profits  while  the  mill 
was  kept  idle.    It  was  held  that  if  the  carrier  had  been  made 
aware  that   a  loss  of  profits  would  result  from  delay  on  his 
part,  he  would  have  been  answerable.    But  as  it  did  not 
appear  he  knew  that  the  want  of  the  shaft  was  the  only  thing 
which  was    keeping  the  mill  idle,  he  could  not  be  made 
responsible   to  such  an  extent  (/).     The  Court  said,  "We 
think  the  proper  rule  in  such  a  case  as  the  present  is  this  : — 
where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to 
receive  in  respect  of  such  breach  of  contract  should  be  such  as 
may  fairly  and  reasonably  be  considered  either  arising  natur- 
ally, I.  a.9  according  to  the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.    Now  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  communicated  by  the 
plaintiffs  to  the  defendant,  and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of  such  a  contract 
which    they  would    reasonably  contemplate,  would    be  the 
amount  of  injury  which  would  ordinarily  follow  from  a  breach 
of  contract  under  these  special  circumstances  so  known  and 
communicated.    But  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the  party  breaking  the 
contract,  he  at  the  most  could  only  be  supposed  to  have  had  in 
his  contemplation  the  amount  of  injury  which  would  arise 
generally,  and  in  the  great  multitude  of  cases,  not  affected  by 

(0  HadUy  ▼.  BaxtndaU,  9  Exch.  341,  354  ;  23  L.  J.  Ez.  179,  182. 
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any  special  circumstances  from  such  a  breach  of  contract.  For 
had  the  special  circumstances  been  known,  the  parties  might 
have  specially  provided  for  the  breach  of  contract  by  special 
terms  as  to  the  damages  in  that  case,  and  of  this  advantage  it 
would  be  very  unjust  to  deprive  them.  The  above  principles 
are  those  by  which  we  think  the  jury  ought  to  be  guided  in 
estimating  the  damages  arising  out  of  any  breach  of  contract." 

The  principles  laid  down  in  the  above  judgment,  that  a 
party  can  only  be  held  responsible  for  such  consequences  as 
may  be  reasonably  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  of  making  the  contract^  and  that  no 
consequence,  which  is  not  the  necessary  result  of  a  breach,  can 
be  supposed  to  have  been  so  contemplated,  unless  it  was  com- 
municated to  the  other  party,  are  of  course  clearly  just  But 
it  may  be  asked  with  great  deference,  whether  the  mere  &ct 
of  such  consequences  being  communicated  to  the  other  party 
will  be  sufficient,  without  going  on  to  show  that  he  was  told 
that  he  would  be  held  answerable  for  them,  and  consented  to 
undertake  such  a  liability  ?  .  In  all  probability,  if  the  carrier 
bad  been  told  that  any  delay  in  delivering  the  shaft  would 
make  him  liable  to  pay  the  whole  profits  of  the  mill,  he  would 
have  required  an  additional  rate  of  recompense  before  facing 
such  a  responsibility.  The  question  comes  to  this.  The  law 
says  that  every  one  who  breaks  a  contract  shall  pay  for  its 
natural  consequences,  and  in  most  cases  states  what  those 
consequences  are.  Can  the  other  party  by  merely  acquainting 
him  with  a  number  of  ftirther  consequences,  which  the  law 
would  not  have  implied,  enlarge  his  responsibility  to  the  fhU 
extent  of  all  those  consequences,  without  any  contract  to  that 
effect  ?  No  doubt  it  may  be  said  that  it  was  in  the  power  of 
the  defendant  to  have  expressly  refused  such  responsibility. 
True.  But  ought  not  the  onus  of  making  a  contract  rather  to 
lie  on  the  party  who  seeks  to  extend  the  liability  of  another, 
than  upon  him  who  merely  seeks  to  restrain  his  own  within 
its  original  limits  ?  {u). 

The  rule  laid  down  in  Hadl^y  v.  BaxendaU  was  acted 
upon  in  a  very  recent  case  (x).    The  defendant  had  con- 

[(u)  See  in  confinnation  of  this  view,  British  Columbia  Saw  Mill  Co.  v. 
NeUleahipf  per  Willes,  J.,  post,  p.  18.] 
(«)  Fletcher  ▼.  Tayleur,  17  C  B.  21,  26  L.  J.  C.  P.  65. 
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tracted  to  build  a  ship^  which  was  to  be  delivered  to  the 
plaintiff  on  the  Ist  of  Angust,  1854.  It  was  not  deliyered 
till  March,  1855.  The  yessel  was  intended  by  the  plaintiffs, 
—and  from  the  nature  of  her  fittings  the  defendants  must 
have  known  the  fact, — ^for  a  passenger  ship  in  the  Australian 
trade.  Evidence  was  given  that  freights  to  Australia  were 
very  high  in  July,  August,  and  September,  but  fell  in  October, 
and  continued  low  till  May,  when  the  vessel  sailed ;  and  that 
had  she  been  delivered  on  the  day  named,  she  could  have 
earned  2750J.  more  than  she  did.  On  the  other  hand  it  was 
shown,  that  the  plaintiff  would  have  extended  the  time  for 
delivery  till  the  1st  October,  if  the  defendants  would  have 
bound  thenaselves  to  that  day  under  a  demurrage  (which  how^ 
ever  was  refused) ;  and  that  they  had  stated  as  their  reason 
for  wishing  to  have  the  ship  then,  "  that  after  that  time  the 
days  would  be  shortening  so  fast,  that  they  would  be  seriously 
inconvenienced  and  prejudiced  in  fitting  the  vessel  out."  The 
judge  charged  in  the  words  of  Hadley  v.  Baaendah^  and  the 
jury  found  a  verdict  of  2750/.  An  attempt  was  made  to  set 
aside  the  Terdict  for  excess  of  damages,  on  the  ground  that  if 
the  plaintiff's  offer  had  been  complied  with,  the  loss  of  freight 
would  have  been  suffered ;  and  that  the  damages  should  be 
measured  rather  by  the  species  of  loss  which  they  had  them- 
selves pointed  out,  than  by  that  which  they  afterwards  set  up. 
The  rule  was  refused. 

This  case  clearly  does  not  go  as  far  as  Hadley  v.  Baxmdale. 
The  primary  object  of  the  ship  was  to  earn  freight  by  carrying 
passengers.  The  defendant  was  to  be  paid  the  value  of  such 
a  ship.  Any  delay  in  its  completion  would  clearly  subject  it 
to  a  diminution  in  value  by  a  fall  in  freight.  The  measure  of 
that  diminution  in  value  was  accurately  expressed  by  the 
difference  in  profits  obtained  on  the  first  voyage.  But  suppose 
the  plaintiff  had  told  the  defendant  that  he  intended  to  send 
out  his  own  goods  in  it  to  the  Australian  market,  and  that,  in 
consequence  of  the  delay,  the  goods  had  sold  under  prime  cost, 
could  the  defendant  have  been  charged  with  a  loss  which  arose, 
not  from  any  depreciation  in  the  value  of  the  ship,  for  which 
he  had  contracted,  but  in  the  value  of  goods,  with  which  he 
had  no  connection  ? 
It  may  be  observed  also  that  FUtcher  v.  TayJeur  is  by  no 
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means  a  decision  in  affirmance  of  Hadley  v.  Baxendale,    The 

principles  laid  down  in  the  Exchequer  were  not  even  discussed 

in  the  C.  B.,  on  the  express  ground  that  the  ruling  of  the 

learned  judge  had  been  acquiesced  in  on  both  sides  at  the 

trial. 

Nev  rnle  of  The  same  case  was  remarkable  for  the  suggestion  of  a  new 

Bu^OTted  b  principle  in  the  assessment  of  damages  thrown  out  by  Jervis, 

Court  of  c.  B.       C.  J^  and  Willes,  J.    The  latter  said,  *'  It  certainly  is  Tery 

desirable  that  these  matters  should  be  based  upon  certain  and 
intelligible  principles,  and  that  the  measure  of  damages  for 
the  breach  of  a  contract  for  the  deli7ery  of  a  chattel  should  be 
governed  by  a  similar  rule  to  that  which  prevails  in  the  case 
of  a  breach  of  a  contract  for  the  payment  of  money.  No 
matter  what  the  amount  of  inconvenience  sustained  by  the 
plaintiff,  in  the  case  of  non-payment  of  money,  the  measure  of 
damages  is  the  interest  of  the  money  only  ;  it  might  be  a  con- 
venient rule  if,  as  suggested  by  my  lord,  the  measure  of 
damages  in  such  a  case  as  this  was  held,  by  analogy,  to  be 
the  average  profit  made  by  the  use  of  such  a  chattel "  (y). 
Such  a  rule  as  this  would  plainly  have  the  same  effect  of  ex- 
cluding all  uncertain  ulterior  profits  as  that  contended  for 
above.  It  would,  however,  still  leave  the  same  question  open 
as  that  in  Hadley  v.  BctxenddJs,  Where  the  chattel  was  itself 
only  part  of  something  else  which  was  rendered  useless  for 
want  of  it,  should  the  profit  of  the  entire  chattel  be  recovered  ? 
If  a  vessel  were  delayed  in  port  for  want  of  a  bowsprit,  should 
a  loss  of  ireight,  to  the  amount,  perhaps,  of  thousands  of 
pounds,  be  obtained  in  damages  ?  It  would,  of  course,  in  such 
a  case  be  essential  to  show  that  no  other  could  have  been  ob- 
tained elsewhere.  But  it  may  be  a  farther  question,  whether 
a  person  who  is  under  no  obligation  to  enter  into  a  contract 
entailing  so  great  a  responsibility,  should  be  answerable  to  such 
an  extent,  without  consideration,  unless  upon  a  clear  under- 
standing to  that  effect. 

iy)  17  C.  B.  29.  See  25  L.  J.  C.  P.  66.  [In  Ex  parU  Cambrian  Steam 
Packet  Co.f  L.  K  4  Ch.  at  p.  117,  Lord  Cairns,  C,  said  that  be  liad  pro- 
ceeded on  the  principle  that  if  a  profit  would  arise  from  a  chatteli  and  it  is 
left  vith  a  tradesman  to  repfur,  and  detained  by  him  beyond  the  stipulated 
time,  the  measure  of  damages  is  primd  facie  the  sum  which  would  have  been 
earned  in  the  ordinaiy  course  of  employment  of  the  chattel  in  the  time.  So 
in  the  Court  below,  Giffard,  V.  C,  L.  B.  6  Eq.  at  p.  408  ;  87  L.  J.  Ch.  at 
p.  690.] 
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[The  rale  laid  down  in  Hadley  v.  Baxendale  was  intended  to 
settle  the  law  (a),  and  it  has  been  accepted  both  in  England 
and  America  {Vy  It  presents  an  alternative.  The  damages 
must  be  either  such  as  may  fairly  and  reasonably  be  con- 
sidered as  arising  natnrally,  %,e,y "  according  to  the  nsnal  coarse 
of  things  from  snch  breach  of  contract  itself,"  or,  "  snch  as 
may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  at  the  time  they  made  the  contract  as  the  pro- 
bable resnlt  of  a  breach  of  it."  In  many  cases  these  amount 
to  the  same  thing,  and  Blackburn,  J.,  on  a  recent  occasion 
summarized  the  rale  by  saying, ''  The  damages  are  to  be  what 
would  be  the  natural  consequences  of  a  breach  under  circum- 
stances which  both  parties  were  aware  of"  {c). 

Some  of  the  reported  cases  in  which  the  rule  has  been  dis- 
cussed may  usefiilly  be  noticed  here.  The  question  most 
frequently  has  been  whether  the  damages  came  within  the 
second  branch  of  the  rule,  as  haying  been  in  the  contemplation 
of  the  parties 

The  first  of  them,  Portman  v.  Middleion  (rf),  was  a  clear 
case.  The  plaintiff  had  undertaken  to  repair  a  steam  threshing- 
machine  for  a  third  person  by  harvest  time.  For  this  purpose 
he  required  a  new  fire-box.  The  defendant  undertook  to 
make  him  one  in  a  fortnight ;  but  the  plaintiff  did  not  tell 
him  of  his  own  contract  to  repair  the  threshing  machine. 
The  defendant  made  default  in  delivering  the  fire-box,  and 
the  plaintiff  in  consequence  was  unable  to  perform  his  contract, 
and  was  sued  by  the  owner  of  the  threshing  machine  and 
obliged  to  pay  him  compensation.  This  compensation  he 
sought  to  recover  from  the  defendant,  but  failed,  becaase  it 
could  not  have  been  in  the  contemplation  of  the  defendant 
when  he  made  his  contract  with  the  plaintiff;  and  was  not 
the  ordinary  consequence  of  the  breach. 

[(a)  See  per  Pollock,  C.  B.,  Wilton  v.  Newport  Dock  Co,,  L.  R.  1  Ex.  at 
p.  189 ;  S5  L.  J.  Ex.  at  p.  103.] 

[{b)  The  leading  case  in  America  ia  Qriffin  r.  Colvery  16  N.  T.  489,  where 
the  rule  was  stated  to  be  that  "the  damages  must  be  such  as  may  fairly  be 
supposed  to  have  entered  into  the  contemplation  of  the  parties  when  they 
made  the  contract — that  is,  they  must  be  such  as  might  naturally  be  expected 
to  follow  its  violation  ;  and  they  must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed. "] 

[{€)  Cory  T.  ThaTMM  Iron  Worki  Co.,  L.  R.  3  Q.  B.  at  p.  186.] 

[(rf)  i  C.  B.  N.  S.  322 ;  27  L.  J.  C.  P.  231.] 
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The  next,  Simeed  v.  Foord  («),  in  which  the  rule  was  adopted 
by  the  Court  of  Queen's  Bench,  was  more  complicated.  The 
defendant  contracted  to  deliver  to  the  plaintiff  a  threshing 
machine.  He  knew  that  the  plaintiffs  practice  was  to  thresh 
his  wheat  in  the  field.  The  defendant  made  default,  and  the 
result  was  that  the  plaintiff,  who  could  not  get  a  machine 
elsewhere,  was  obliged  to  carry  the  wheat  and  stack  it.  While 
stacked  it  was  injured  by  rain,  and  after  being  threshed  it  had 
to  be  kiln-dried.  It  was  then  sold,  but  fetched  less  than  it 
would  have  done  but  for  the  delay,  the  market  price  of  wheat 
haying  fallen  in  the  meantime.  It  was  held  that  both  parties 
must  haye  foreseen  that  if  the  machine  were  not  deliyered  the 
wheat  must  be  stacked,  and  injury  from  weather  would  pro- 
bably result ;  and,  therefore,  that  the  plaintiff  was  entitled  to 
recover  the  expenses  of  stacking  the  wheat,  the  loss  arising 
from  its  deterioration  by  rain,  and  the  expense  of  drying  it,  but 
not  the  loss  arising  from  the  fall  in  the  market  price,  because 
the  latter  was  not  the  natural  result  of  the  breach  of  contract, 
nor  could  it  have  been  contemplated  when  the  contract  was 
made.  For  aught  that  the  parties  knew,  or  that  might 
naturally  have  happened,  the  price  might  have  risen  instead 
of  fallen. 

In  Oee  y.  Lancashire  and  Yorkshire  Railway  Company  (/), 
the  defendants,  who  were  carriers,  delayed  forwarding  some 
cotton  to  the  plaintifb'  mill,  which  in  consequence  was  stopped. 
There  had  been  no  notice  at  the  time  of  delivery  to  the  de- 
fendants that  any  particular  inconvenience  would  be  likely 
to  result  from  delay.  The  plaintiffs  were  held  not  to  be 
entitled  to  recover  for  loss  of  profits  from  the  mill  standing 
idle,  nor  the  amount  paid  for  wages  during  the  time.  The 
loss  was  in  fact  sustained,  not  in  consequence  of  the  non- 
arrival  of  the  cotton  alone,  but  in  consequence  of  that  fact  and 
of  the  plaintiffs  having  no  other  cotton  in  stock  ;  the  latter 
being  a  fact  which  the  defendants  were  not  bound  to  expect. 
A  suggestion  was  thrown  out  by  Bramwell,  B.,  that  to  the  rule 
laid  down  in  Hadley  v.  BaxendaU  a  qualification  might  per- 
haps be  added,  that  in  the  course  of  the  performance  of  a  con- 

[(c)  1  B.  &  B.  602 ;  28  L.  J.  Q.  B.  178.] 
[(/)  6  H.  &  N.  211 ;  80  L.  J.  Ex.  11.] 
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tiact  one  party  might  gire  notice  to  the  other  of  any  particular 
consequence  which  wonld  result  from  the  breaking  of  the 
contract,  and  then  hare  a  right  to  say, — "  If  yon,  after  that 
notice,  persist  in  breaking  the  contract,  I  shall  claim  the 
damages  which  will  result  from  the  breach."  In  Wilson  y. 
Lancashire  and  Yorkshire  Railway  Company  {g\  the  plaintiff, 
a  cap  manufacturer  at  Cockermouth,  bought  cloth  at  Hudders- 
field,  for  the  purpose  of  making  it  up  into  caps,  which  he  was 
in  the  habit  of  selling  through  the  country  by  trayellers.  The 
cloth  was  delivered  to  the  defendants  for  carriage  to  Oocker- 
mouth,  and  was  delayed  by  them  so  long  that  the  plaintiff  did 
not  receive  it  in  time  to  manufacture  it  into  caps,  the  season 
having  passed  before  he  could  execute  the  orders  obtained  by 
his  travellers.  He  claimed  damages  for  the  loss  of  his  season. 
It  was  held  that  he  was  entitled  to  them,  assuming  the  loss  of 
the  season  to  mean  not  the  loss  of  the  profits  which  he  would 
have  made  by  the  sale  of  the  caps,  but  the  diminished  value 
of  the  cloth  to  him,  by  reason  of  its  delivery  at  the  end  of  the 
season  instead  of  at  the  beginning. 

In  Collard  v.  South  Eastern  Railway  Company  {h\  hops  sent 
by  the  plaintiff  to  London  for  sale  were  delayed  and  damaged 
by  the  defendants,  and  in  the  interval,  between  the  time  when 
they  ought  to  have  been  delivered  and  the  time  when  they 
became  available  for  sale,  the  market  price  for  hops  fell.  The 
plaintiff  was  held  entitled  to  recover  the  loss  which  he  had 
sustained,  as  being  the  direct^  immediate,  and  necessary  con- 
sequence of  the  defendants'  breach.  A  distinction  was  suggested 
in  this  case  between  it  and  Smeed  v.  Foord,  that  in  the  latter 
the  damage  disallowed  was  consequential  on  the  plaintiff's  not 
being  able  to  use  the  threshing  machine,  whereas  in  the  former 
the  subject  matter  of  the  contract  was  damaged,  and  the  dam- 
age was  direct. 

In  Oreat  Western  Bailtvay  Company  v.  Bedmayne  (t),  an 
unsuccessful  attempt  was  made  to  recover  damages  oxn  the  ' 
authority  of  the  cases  which  have  just  been  mentioned.    The 
plaintiff  sent  goods  by  the  defendants'  railway  to  his  traveller 
at  Cardiff,  but  through  the  defendants'  negligence  they  did 

[{g)   9  C.  B.  N.  8.  682  ;  80  L.  J.  C.  P.  232.] 
[{h)   7  H.  &  N.  79,  80  L.  J.  Ex.  393.] 
[(»)  L,  E.  1 0.  P.  829.] 
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not  arrive  till  after  the  traveller  had  left.  The  plaintiff  songht 
to  recover  the  profits  which  he  would  have  derived  from  a  sale 
of  the  goods  at  Cardiff,  on  the  principle  that  the  market  valae 
to  him,  for  the  pmposes  of  sale,  was  diminished  after  the  de- 
parture of  the  traveller  by  the  amount  of  the  profit  that  would 
have  been  gained  by  a  sale  there  ;  but  it  was  held,  that  the 
market  value  of  the  goods  was  their  value  in  the  market  inde- 
pendently of  any  circumstances  peculiar  to  the  plaintiff  and 
that  the  profits  which  would  have  been  made  by  the  sale  at 
Cardiff,  through  the  traveller  being  present,  could  not  be 
recovered. 

In  the  recent  case  of  Gory  v.  Thames  Ironworks  Company  (i), 
a  difSculty  arose  in  applying  the  rule  in  Hadley  v.  BaxendaU^ 
because  the  parties  had  not  in  contemplation  the  same  use  for 
the  article  to  be  supplied,  which  was  of  a  novel  character.  The 
defendants  had  built  a  large  floating  boom  derrick,  fitted  with 
machinery  for  raising  sunken  vessels,  for  a  company  which  had 
become  insolvent,  and  had  left  it  on  their  hands.  The  plain- 
tiffs agreed  to  buy  the  hull  of  the  derrick,  which  the  defendants 
were  to  empty  of  machinery,  and  deliver  at  a  time  fixed.  The 
plaintiffs,  who  were  coal  merchants,  intended  to  place  in  the 
hull  hydraulic  cranes  for  the  purpose  of  trans-shipping  their 
coals  direct  from  colliers  into  barges.  This  purpose  was  en- 
tirely novel  and  unknown  to  the  defendants.  They  believed 
that  the  plaintiffs  intended  to  use  the  hull  for  a  coal  store, 
which  was  the  most  obvious  use  to  which  such  a  vessel  was  j 
capable  of  being  applied  by  persons  in  the  coal  trade  ;  but  the  y 
derrick  being  an  entirely  novel  and  exceptional  vessel,  and  the 
first  of  the  kind  built,  no  vessel  of  the  sort  had  ever  been 
applied  to  such  a  purpose.  She  was  capable,  however,  of  being 
profitably  employed  for  that  purpose,  and  had  she  been  so  em- 
ployed, her  non-delivery  at  the  time  fixed  would  have  caused 
loss  and  damage  to  the  plaintiffs  to  the  amount  of  420Z.  As  it 
was,  the  plaintiffs  experienced  a  much  greater  loss,  for  they  had 
purchased  machinery  and  steam  tugs  to  be  used  in  conjunction 
with  the  hulk,  and  these  lay  idle  for  a  considerable  time.  The 
plaintiffs,  therefore,  lost  the  interest  upon  the  moneys  expended, 
and,  also,  the  profits  which  they  would  have  made  by  the  use 

[{k)  L.  R.  3  Q.  B.  181  ;  87  U  J.  Q.  B.  Q%,^ 
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of  the  derrick.  The  chief  contention  was  as  to  whether  the 
defendants  were  liable  to  pay  the  420^  It  was  apparent  that 
the  plaintifib  oonld  not  recover  the  larger  damages,  the  special 
purpose  to  which  they  had  intended  applying  the  derrick  not 
having  been  made  known  to  the  defendants ;  bnt  it  was  farther 
nrged  for  the  defendants,  that  to  give  the  plaintiffs  the  420/. 
wonld  be  to  give  them  damages  for  what  they  had  not  suf- 
fered, nor  even  contemplated  suffering,  namely,  being  deprived 
of  the  use  of  the  derrick  as  a  coal  store.  The  result,  however, 
of  this  reasoning  would  have  been,  that  when  the  buyer  in- 
tended to  apply  a  thing  to  a  purpose  which  would  make  the 
damages  greater,  and  did  not  intend  to  apply  it  to  the  purpose 
to  which  the  seller  supposed  he  intended  to  apply  it,  the  seller 
would  be  set  free  altogether.  The  Court  held  that  the  sellers, 
having  contemplated  that  the  derrick  was  to  be  employed  in 
what  was  in  fact  the  most  obvious  mode  of  earning  money,  and 
the  plaintiffs  having  lost  more  money  than  they  would  have  lost 
if  they  had  so  employed  it,  they  were  entitled  to  be  compensated 
to  that  extent,  the  loss  having  been  the  natural  consequence  of 
the  non-deliveiy  of  the  derrick. 

That  the  rule  laid  down  in  HadUy  v.  BaaendaU  may  not 
decide  every  case  of  breach  of  contract  had  been  said  by 
Crompton,  J.,  in  Smeed  v.  Foord  (0,  and  by  Wylde,  B.,  in 
Oes  V.  Lancashire  and  Torkshtrs  Railway  Company  (m).  The 
Court  of  Exchequer  found  a  difficulty  in  applying  it  to  the 
exceptional  circumstances  presented  in  Wilson  v.  Nstvport 
Dock  Company  (n). 

There  the  defendants  had  contracted  to  receive  the  plain- 
tiff's ship  into  their  dock  at  a  specified  time,  and  having 
given  him  notice  that  they  could  then  receive  her  she  was 
brought  to  the  dock  in  ballast  Owing  to  the  breaking  of  one 
of  the  chains  of  the  dock-gates,  the  defendants  were  unable 
to  let  her  in.  The  captain  anchored  outside  the  gates,  and 
at  the  turn  of  the  tide  she  grounded  and  broke  her  back. 
The  jury  could  not  agree  as  to  whether  the  ship  could  have 
been  taken  to  a  place  of  safety,  but  they  i^reed  that  there  was 
no  negligence  on  the  part  of  the  captain.    There  was  a  con- 

[(Z)  1  S.  &  E.  at  p.  616;  28  L.  J.  Q.  B.  at  p.  183.] 
[(m)  6  H.  &  N.  at  p.  220  ;  30  L.  J.  Ex.  at  p.  18.1 
[(n)  L.  R.  1  Ex.  177;  35  L.  J.  Ex.  97. 
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siderable  discussion  as  to  whether  the  damage  was  too  re* 
mote,  and  eventually  a  new  trial  waa  directed  in  order  that 
the  question  upon  which  the  jury  had  disagreed  might  be 
settled.  Pollock,  0.  B.,  however,  said  of  the  rule  in  Hadhy  v. 
BaxendaUy ''  that  it  is  not  applicable  to  and  does  not  decide  every 
case  ;"  and  Martin,  B.,  who,  differing  from  the  rest  of  the  Court, 
thought  that  the  plaintiff  was  entitled  to  the  verdict,  expressed  a 
strong  opinion  that  the  rule  laid  down  in  Hadley  v.  BoMndale, 
was  only  applicable  to  cases  of  a  similar  character,  while  to 
others  the  general  rule  must  be  applied :  ''  That  the  damage 
to  be  compensated  for  ought  to  be  proximate  to,  and  not 
remote  from,  the  breach  of  contract  or  the  wrong,  and  ought 
&irly  and  reasonably  and  naturally  to  arise  from  them." 

The  case  of  British  Columbia  Saw  Mill  Company  y,  Nettts- 
ship  (0),  is  important  as  bearing  upon  the  point  suggested 
above  (p)j  that  a  mere  communication  of  the  consequences  of  a 
breach  of  the  contract  is  not  sufficient  to  enlarge  the  responsi* 
bility  of  the  party  to  whom  it  is  made.  The  plaintiffs  de- 
livered to  the  defendant  for  carriage  to  Vancouver's  Island 
several  cases  of  machinery  intended  for  the  erection  of  a  saw 
mill.  The  defendant  knew  generally  that  the  cases  contained 
machinery.  On  the  arrival  of  the  vessel  at  her  destination, 
one  of  the  cases  which  contained  parts  of  the  machinery, 
vrithout  which  the  mill  could  not  be  erected,  was  missing. 
The  plaintiffs  were  obliged  to  replace  those  parts  from  England, 
at  a  cost,  including  freight^  of  353/.  17s,  9d,,  and  with  a 
delay  of  twelve  months.  A  fair  rate  of  hire  of  the  machinery 
applied  to  the  purposes  for  which  it  was  required  by  the  plain- 
tiffs, would  have  been  for  twelye  months  2646Z.  2s.  3J.,  which 
amount  the  plaintiffs  sought  to  recover.  Their  claim,  how- 
ever, to  this  sum  was  disposed  of  by  the  second  branch  of  the 
rule  in  Hadley  y.  Baxendalsy  the  defendant  not  having  known 
that  the  case  contained  portions  of  the  machinery  which  could 
not  be  replaced  at  Vancouver's  Island,  and  without  which  the 
rest  could  not  be  put  together.  But  Willes,  J.,  discussed  the 
effect  of  knowledge  in  the  following  terms :  ''  I  am  disposed 
to  take  the  narrow  view,  that  one  of  two  contracting  parties 


[(0)  L.  E.  8  C.  P.  499 ;  37  L.  J.  C.  P.  235.] 
[{p)  AnU,  p.  10.] 
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ought  not  to  be  allowed  to  obtain  an  advantage  which  he  has 
not  paid  for.    The  oonclnsion  at  which  we  are  invited  to 
arriye  would  fix  upon  the  ship-owner,  beyond  the  yalae  of  the 
thing  lost  and  the  freight,  the  further  liability  to  account  to 
the  intended  millowners,  in  the  event  of  a  portion  of  the 
machinery  not  arriving  at  all,  or  arriving  too  late,  through 
accident  or  his  de&ult,  for  the  ftill  profits  they  might  have 
made  by  the  nse  of  the  mill  if  the  trade  were  successful  and 
without  a  rival.    If  that  had  been  presented  to  the  mind  of 
the  ship-owner  at  the  time  of  making  the  contract,  as  the 
basis  upon  which  he  was  contracting,  he  would  at  once  have 
rejected  it.    And,  though  he  knew  from  the  shippers  the  use 
they  intended  to  make  of  the  articles,  it  could  not  be  con- 
tended that  the  mere  fact  of  knowledge,  without  more,  would 
be  a  reason  for  imposing  upon  him  a  greater  degree  of  liability 
than  would  otherwise  have  been  cast  upon  him.    To  my  mind, 
that  leads  to  the  inevitable  conclusion  that  the  mere  fact  of 
knowledge  cannot  increase  the  hability.    The  knowledge  must 
be  brought  home  to  the  party  sought  to  be  charged,  under 
such  circumstances  that  he  must  know  that  the  person  he 
contracts  with  reasonably  believes  that  he  accepts  the  con- 
tract with  the  special  condition  attached  to  it.    Several  cir- 
camstances  occur  to  one's  mind  in  this  case  to  show  that  there 
was  no  such  knowledge  on  the  defendant's  part  which  would 
warrant  the  conclusion  contended  for  by  the  plaintifiBs.    In 
the  first  place,  the  carrier  did  not  know  that  the  whole  of  the 
machine  ifould  be  useless  if  any  portion  of  it  failed  to  arrive, 
or  what  that  particular  part  was.    And  that  suggests  another 
consideration.    He  did  not  know  that  the  part  which  was  lost 
could  not  be  replaced  without  sending  to  England.    And, 
applying  what  I  have  before  suggested,  if  he  did  know  this, 
he  did  not  know  it  under  such  circumstances  as  could  reason- 
ably lead  to  the  conclusion  that   it  was  contemplated  at 
the  time  of  the  contract  that  he  should  be  liable  for  all  those 
consequences  in  the  event  of  a  breach.    Knowledge  on  the 
part  of  the  carrier  is  only  important  if  it  forms  part  of  the 
contract.    It  may  be  that  the  knowledge  is  acquired  casually 
from  a  stranger,  the  person  to  whom  the  goods  belong  not 
knowing  or  caring  whether  he  had  such  knowledge  or  not. 
Knowleige,  in  effect^  can  only  be  evidence  of  fraud,  or  of  an 
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nnderBtanding  by  both  parties  that  the  contract  is  based  upon 
the  circumstances  which  are  communicated." 

The  Court  considered  the  plaintiffis  entitled  to  recoyer 
the  sum  necessarily  expended  in  replacing  the  lost  box  of 
machinery,  and  the  freight,  and  interest  upon  the  amount  for 
the  .time  the  plaintiffs  were  delayed,  the  interest  being  appa- 
rently given  by  way  of  compensation  for  the  delay  upon  the 
analogy  of  the  practice  of  allowing  interest  in  the  case  of  non- 
payment of  money. 

In  a  recent  case  in  the  Court  of  Exchequer  the  rule  was 
applied  in  an  action  for  damages  resulting  from  the  non- 
payment of  money  under  a  special  contract  to  do  so.  The 
defendants,  bankers  at  Liverpool,  undertook  to  accept  the 
drafts  of  the  plaintiff'  Alexandria  firm,  the  plaintiffs  under- 
taking  to  put  them  in  funds  to  meet  the  bills  at  maturity  and 
the  defendants  receiving  |  per  cent,  for  the  accommodation. 
Bills  were  accepted  under  this  arrangement,  and  the  plaintiffii 
duly  provided  the  defendants  with  fdnds.  Before  the  bills 
became  due  the  defendants  stopped  payment  and  gave  notice 
to  the  plaintiff  that  they  would  be  unable  to  meet  the  bills. 
The  plaintiffs  arranged  with  another  house  at  Liverpool  to 
take  up  the  bills,  paying  2^  per  cent,  commission.  They  were 
also  obliged  to  pay  to  the  holders  the  expenses  of  protesting 
the  bills,  and  incurred  expenses  iu  telegraphic  communication 
between  Liverpool  and  Alexandria.  In  an  action  for  breach 
of  the  contract  to  pay  the  bills  out  of  the  fdnds  provided,  it 
was  urged  on  behalf  of  the  defendants  that  this  was  a  mere 
case  of  non-payment  of  money,  and  that  the  damages  should 
be  limited  to  the  amount  of  the  bills  and  interest.  But  the 
Court  held  that  the  ordinary  mle  applicable  to  damages  for 
non-payment  of  a  debt  or  bill  was  not  applicable,  and  th^e 
being  a  special  contract  the  damages  reasonably  flowing  from 
its  breach  might  be  recovered,  and  the  plaintiffs  were  therefore 
entitled  to  the  commission  which  they  had  paid  and  the  tele- 
graphic and  notarial  expenses.  Kelly,  C.  B.,  seems  to  have 
considered  the  damage  as  within  the  contemplation  of  the 
parties,  but  Martin,  B.,  protested  against  this  test,  as  he  has 
done  on  many  occasions,  on  the  ground  that  parties,  when 
they  make  contracts,  contemplate  falfilling  them  and  not  break- 
ing them.    There  was  a  difference  of  opinion  also  as  to  whether 
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the  plamtiffs  were  entitled  to  their  damages  as  general  or 
special  damage  (q),] 

With  the  single  exception  of  actions  for  breach  of  promise  Question 
of  marriage,  I  am  not  aware  of  any  cases  in  which  it  has  been  ^^bea^o«md 
held  in  England  that  the  motives  or  condact  of  a  party  of  damage  in 
breaking  a  contract,  or  any  injurious  circumstances  not  flowing  qoq^^^^I^ 
from  the  breach  itself,  could  be  considered  in  damages  where 
the  action  is  on  the  contract.  It  frequently  happens  that 
circumstances  of  malice,  fraud,  or  violence  give  rise  to  an 
action  of  tort  as  an  alternative  remedy ;  but  where  the 
plaintifT  chooses  to  sue  upon  the  contract,  he  lets  in  all  the 
consequences  of  that  form  of  action  (r).  It  has  been  held, 
indeed,  in  an  action  for  money  had  and  received,  by  assignees 
in  bankruptcy,  for  the  proceeds  of  a  bill  lodged  with  the 
defendauts  by  the  bankrupt  in  order  to  be  discounted,  that 
evidence  of  a  fraudulent  appropriation  of  it  before  bankruptcy 
would  preclude  their  set-off  (s).  But  here  the  evidence  went, 
not  to  increase  the  damages,  but  to  show  that  the  counter 
claim  was  not  a  case  of  mutual  credit  within  the  statute  (/). 
In  America,  however,  the  contrary  doctrine  has  been  laid  down 
in  the  State  of  South  Carolina,  but  is  strongly  combated  by 
Mr.  Sedgwick  (u).  So  it  is  said  by  Mr.  Chitty  {v)  that  **  there 
are  some  cases  in  which  the  defendant  may  be  regarded  in  the 
light  of  a  wrong-doer  in  breaking  his  contract ;  and  where 
this  is  the  case,  a  greater  latitude  is  allowed  to  the  jury  in 
assessing  the  damages."  The  case  cited  in  support  of  this 
statement  is  that  of  Lord  Sondes  v.  Fletcher  {w).  It  was  an 
action  on  a  bond  to  resign  a  living,  and  the  only  question  was 
as  to  the  amount  of  damages.  The  defendant's  life  interest 
was  worth  ten  years'  purchase,  while  that  of  the  party  to 
whom  the  plaintiff  intended  to  present  was  worth  fourteen. 
The  jury  found  the  latter  amount.    The  Court  said,  '^  We  are 

[(j)  Pnhn  T.  Royal  Bank  of  Liverpool,  L.  B.  5  Ex.  92;  89  L.  J.  Ex.  41. 
See  for  another  instance  of  special  damage  recoyered  in  a  somewhat  simiLir 
case  for  breach  of  a  contract  to  meet  drafts,  Boyd  y.  FUt,  14  Ir.  Com.  L. 
Bep.  43.] 

(r)  Thorpe  t.  Thorpe,  8  R  &  Ad.  580. 

{$)  Buchanan  t.  Findlay,  9  B.  &  C.  738. 

(0  Per  Parke,  B.,  8  K  &  Ad.  585. 

(«)  Sedg.  Dam.  207—212,  [p.  231,  et  teq.,  4th  ed.] 

(v)  Contracts,  880,  9th  ed. 

(to)  5  B.  &  A.  835. 
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not  prepared  to  say  that  the  jniy  in  this  case  haye  formed  a 
wrong  estimate  of  the  damages,  for  the  defendant,  having 
entered  into  a  bond  to  do  a  particular  thing,  which  he  has 
refased  to  do,  is  a  wrong-doer,  and  he  is  not  to  be  permitted 
to  estimate  the  value  of  the  living  as  if  he  were  the  purchaser 
of  it.  Besides,  it  appeared  that  the  defendant  had  it  in  hia 
power  to  relieve  himself  from  this  verdict  by  resigning  the 
living ;  and  if  he  does  not  do  that^  it  is  clear  that  he  considers 
the  damages  found  by  the  jury  as  less  than  the  value  of  the 
liviDg  to  him.'* 

We  may  obserre  upon  this  case,  first,  that  the  fact  of  the 
defendant  being  a  wrong-doer  introduced  no  new  element  of 
damage.  It  only  affected  the  valuation  put  upon  that  damage 
by  the  jury.  But,  secondly,  it  seems  the  jury  were  strictly 
right.  The  value  of  the  liying  to  its  occupant  would  be 
measured  by  the  probable  length  of  his  own  life,  but  the  value 
to  the  owner  of  the  advowson  would  be  measured  by  the  life  of 
the  person  to  whom  he  intended  to  present ;  because,  if  he  sold 
it,  this  would  determine  the  purchase  money,  and  if  he  gave  it 
away,  this  would  determine  the  value  of  the  gift.  It  may  be 
said,  that  still  it  was  only  during  the  occupant's  life  that  the 
owner  would  be  kept  out  of  his  right  of  presentation.  No 
doubt ;  but  the  incumbent  might  outlive  the  owner,  in  which 
case  he  would  never  come  into  his  right,  or  the  person  to  whom 
he  intended  to  present,  in  which  case  his  object  would  be 
defeated.  Besides,  the  present  object  was  to  confer  the  living 
upon  another  person.  The  value  of  the  presentation  was  its 
value  to  that  person.  The  damages  for  defeating  this  object 
might  fairly  be  set  at  the  amount  which  that  person  would 
have  to  receive,  in  order  to  be  an  equivalent  to  him  for  the 
living.  Thirdly,  the  concluding  observation  puts  the  matter 
beyond  doubt,  as  it  shows  what  the  incumbent  himself  thought 
upon  the  matter. 

There  is  another  apparent  exception  to  the  rule  that  in 
actions  for  breach  of  contract  the  motives  and  conduct  of  the 
defendant  cannot  affect  the  damages.  I  allude  to  the  case  of 
contracts  for  the  sale  of  land,  in  which  it  is  held  that  where 
the  defendant  bonA,  fide  and  reasonably  believed  that  he  had  a 
good  title,  no  damages  can  be  recovered  for  the  loss  of  profit 
which  the  plaintiff  has  sustained  in  not  having  the  contract 
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folfilled,  but  that  it  is  otherwifie  where  he  contracted  to  convey 
withont  a  shadow  of  title  (x).  On  examination,  however,  it 
wHl  be  foxmd  that  the  damages  in  this  case  are  not  a  penalty 
inflicted  upon  him  for  a  fraud,  but  merely  the  resnlt  of  his 
case  being  restored  to  the  old  common  law  rule,  and  removed 
out  of  the  exception  engrailed  upon  it  in  respect  of  sales  of 
real  property.  The  rule  is,  that  where  a  party  sustains  a  loss 
by  reason  of  a  breach  of  contract,  he  is,  so  far  as  money  can  do 
it,  to  be  placed  in  the  same  situation  with  respect  to  damages 
as  if  the  contract  had  been  performed.  The  exception  is,  that 
when  a  person  contracts  to  sell  real  property  there  is  an 
implied  understanding  that  if  he  fail  to  make  a  good  title,  the 
only  damages  recoverable  are  the  expenses  he  has  been  put  to 
in  investigating  the  title.  But  this  exception  does  not  apply 
where  he  had  no  title  at  all  (y). 

Actions  of  tort,  as  we  have  observed  before,  are  governed  by  Rule  of  dAmagee 
fiff  looser  principles.  Even  here,  however,  in  many  cases,  the  j^^^^""  ^ 
measure  of  damages  is  as  accurately  ascertainable  as  in  actions 
on  a  contract.  Torts  are  divisible  into  three  classes :  injuries 
to  the  property,  person,  or  character.  Those  of  the  former 
class  may  be  mingled  with  ingredients  which  will  enhance  the 
damages  to  any  amount.  For  instance,  a  man's  goods  may 
be  seized  under  circumstances  which  involve  a  charge  of  a 
criminal  nature  (z) ;  or  a  trespass  upon  land  may  be  attended 
with  wanton  insult  to  the  owner  (a).  Any  species  of  aggrava- 
tion will  of  course  give  ground  for  additional  damages.  In 
general,  however,  injuries  to  property,  when  unattended  by 
circumstances  of  this  sort,  and  especially  when  they  take  place 
under  a  fancied  right,  are  only  visited  with  damages  propor- 
tioned to  the  actual  pecuniary  loss  sustained.  On  the  other 
hand,  where  the  person  or  character  is  injured,  it  is  difficult, 
if  not  quite  impossible,  to  fix  any  limit,  and  the  verdict  is 
generally  a  resultant  of  the  opposing  forces  of  the  counsel  on 
either  side,  tempered  by  such  moderating  remarks  as  the 
judge  may  think  the  occasion  requires.  It  must  not  be 
supposed,  however,  that  even  cases  of  this  sort  are  quite 

(x)  Eohinton  t.  HartMin,  1  Ezch.  850,  postf  p.  136,  et  seq. 

iy)  1  Exch.  855. 

(z)  Braeegirdle  t.  Orford,  2  M.  &  S.  77. 

(a)  Merttt  t.  Harvey,  5  Taunt.  442. 
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beyond  rule.  If  it  were  bo,  there  could  be  no  such  things  as 
new  trials  for  ezcessive  damages.  The  difference  is,  that  in 
cases  of  contract,  and  in  some  cases  of  tort  to  the  property,  a 
rule  can  be  applied  to  the  &ctB  so  accurately  as  to  make  the 
amount  a  mere  matter  of  calculation.  In  the  other  class  of 
offences,  the  rule  goes  no  forther  than  to  point  out  what 
evidence  may  be  admitted,  and  what  grounds  of  complaint 
may  be  allowed  for.  But  when  this  is  done,  the  amount  of 
damages  is  entirely  in  the  disposition  of  the  jury.  A  new 
trial  will  only  be  granted  when  the  verdict  is  so  large  as  to 
satisfy  the  Court  that  it  was  perverse  and  the  result  of  gross 
error ;  and  to  prove  that  the  jury  have  acted  under  the  in- 
fluence of  nndue  motives  or  misconception  (J). 

One  marked  distinction  between  actions  of  contract  and  tort 
is,  that  in  the  former,  as  we  have  seen,  evidence  of  malicious 
motive  is  not  admissible,  in  the  latter  it  is  (c).  There  are 
indeed  some  observations  of  Pollock,  C,  B.,  in  a  later  case  {d), 
where  he  expressed  a  doubt  whether  the  motive  of  the  de- 
fendant had  any  bearing  upon  the  matter,  and  said  that  the 
plaintiff  was  only  entitled  to  compensation  in  proportion  to 
the  injury  he  had  received.  It  was  not  necessary,  however, 
to  decide  the  point  in  the  particular  case,  which  merely 
established  that  in  an  action  against  two,  the  motive  of  one 
cannot  be  matter  of  aggravation  against  the  other  (e).  It  is 
conceived  that  the  practice  against  which  the  dictum  in 
question  was  directed  is  too  firmly  settled,  both  by  reason  and 
precedent,  to  be  overthrown;  in  fact  it  could  not  be  over- 
thrown without  destroying  at  the  same  time  that  large  class 
of  actions  in  which  malice  is  the  whole  gist  of  the  offence. 
Where  a  party  has  been  arrested,  sued,  or  prosecuted  without 
cause,  the  injury  is  clearly  the  same  to  him,  whether  the  act 
be  malicious  or  not.  Yet,  unless  malice  be  not  only  alleged 
but  proved,  an  action  for  the  arrest,  &c.,  will  not  be 
maintainable  (/).     If  then  malice  can  render  an  innocent 

(6)  Oouffh  T.  Farr,  1  Y.  &  J.  477. 

(e)  Sears  y.  Lyons^  2  Stark.  817  ;  Pearton  t.  Lemaitre,  5  M.  A  Q.  700  ; 
Warvfick  t.  Poulket,  12  M.  &  W.  507  ;  per  PoUock,  C.  B.,  13  M.  &  W.  61. 

(d)  Clark  Y.  Newaam,  1  Exch.  131,  139. 

[(e)  Nor  ought  the  motive  of  an  agent  to  be  matter  of  aggravation  against  the 
principal.    CmvUckad  v.  WaUrford  and  Limerick  Ry.  Co.,  18  Jr.  L  E.  SIS.] 

(/)  Reynddt  v.  Kennedy,  1  Wila.  233 ;  Dt  Medina  v.  Qrove^  10  Q.  B. 
152. 


DAMAGES  A    COMPENSATION  OB  A  PENALTY.  25 

act  wrongful,  a  forUori  it  mnst  render  a  wrongful  act  more 
wrongfnl,  and  therefore  be  proveable  in  aggravation  of 
damages. 

This  seems  to  decide  an  important  question,  yiz^  whether 
damages  are  a  compensation  or  a  punishment.  In  cases  of 
contract,  as  we  have  seen,  they  are  only  a  compensation,  and 
frequently  a  very  inadequate  one.  In  cases  of  tort  to  the 
property,  where  there  are  no  circumstances  of  aggravation, 
they  are  generally  the  same,  as  will  be  seen  hereafter  {g\ 
Where  the  injury  is  to  the  person,  or  character,  or  feelings, 
and  the  facts  disclose  fraud,  malice,  violence,  cruelty,  or  the 
like,  they  operate  as  a  punishment,  for  the  benefit  of  the  com- 
munity, and  as  a  restraint  to  the  transgressor. 

It  must  be  admitted  that  many  expressions  are  to  be  found  Inqniiy  whether 

in  which  judges  have  directed  juries  merely  to  give  a  com-  ^^^l^^^^ 

pensation  to  the  plaintiff.    In  one  instance,  Alderson,  B.,  compensation  or 

refused  in  an  action  of  crim.  con.  to  allow  evidence  of  the  *  ^^'^^  ^ 

defendant's  property  with  a  view  to  increased  damages,  saying 

that  it  was  not  a  question  in  the  cause  {h).    As  a  matter  of 

practice  there  is  no  doubt  that  juries  always  measured  their 

damages  in  such  cases  by  the  condition  of  the  defendant ; 

and  the  practice  was  expressly  sanctioned  by  the  authority  of 

Boiler,  J.  (f),  who  said  that  in  crim.  co;i.  the  condition  of  the 

defendant,  and  his  being  a  man  of  substance,  were  proper 

circumstances  of  aggravation.    This  would  have  been  absurd  if 

damages  were  only  a  payment  for  an  injuiy ;  but  if  they  were  a 

penalty  for  a  wrong,  it  would  be  quite  just,  because  the  penalty 

must  be  proportioned  to  the  means  of  the  offender.    So  the 

numberleas  cases  in  which  damages,  totally  disproportioned 

to  the  actual  harm  inflicted,  have  been  given  and  sanctioned 

where  the  act  was  of  a  grossly  unconstitutional  nature,  or 

attended  with  studied  insult  (j),  can  only  be  accounted  for  on 

the  same  principle ;  accordingly  we  find  Wilmot,  0.  J.,  saying 

in  a  case  of  seduction,  "  Actions  of  this  sort  are  brought  for 

example's  sake ;  and  although  the  plaintiff's  loss  in  this  case 

may  not  really  amount  to  the  value  of  20«.,  yet  the  jury  have 

(ff)  See  vottf  e.  xiii. 

(1)  Javug  T.  Biddinffton,  6  C.  &  P.  590. 

(t)  R  N.  P.  27. 

{j)  See  Tmrioni  instancee,  poit,  p.  457,  €i  teq. 
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done  right  in  giving  liberal  damages''  (k).  And  tlie  same 
doctrine,  that  damages  may  in  sach  cases  be  inflicted  *^for 
example's  sake,  and  by  way  of  punishing  the  defendant,"  has 
been  repeatedly  laid  down  in  America,  and  is  sanctioned  by 
the  high  authority  of  Kent,  C.  J.,  and  Story,  J.  (Z).  In  fact, 
if  any  other  rule  existed,  a  man  of  large  fortune  might,  by  a 
certain  outlay,  purchase  the  right  of  being  a  public  tormentor. 
He  might  copy  the  example  of  the  young  Roman  noble  men- 
tioned by  Gibbon,  who  used  to  run  along  the  Forum  striking 
every  one  he  met  upon  the  cheek,  while  a  slave  followed  with 
a  purse,  making  a  legal  tender  of  the  statutory  shilling ! 
Damage  muBt  ^^'  Having  examined  the  principles  by  which  the  assess- 

not  be  too  ment  of  damages  is  governed,  we  have  next  to  inquire,  what 

grounds  of  damage  will  in  no  case  be  admissible.  These 
grounds  may  be  classed  under  the  general  head  of  remotenesa 
Damage  is  said  to  be  remote,  when,  although  arising  out  of 
the  cause  of  action,  it  does  not  so  immediately  and  necessarily 
flow  ft*om  it,  as  that  the  offending  party  can  be  made  respon- 
sible for  it. 

In  pm*suing  this  investigation  several  decisions  will  be  cited 
which  may,  at  first  sight,  appear  not  strictly  in  point.  I  refer 
to  that  class  of  cases  in  which  special  damage  is  necessary  for 
the  maintenance  of  the  action,  and  in  which  the  contest  has 
been  as  to  its  sufficiency  for  that  purpose.  It  is  clear,  how- 
ever, that  any  circumstances  of  injury  to  the  plaintiff  which 
are  so  closely  identified  with  the  conduct  of  the  defendant,  as 
to  make  it  actionable  where  it  would  otherwise  be  innocent, 
must,  dfarttori,  be  capable  of  being  taken  into  consideration 
in  estimating  the  amount  of  damage  his  conduct  has  produced. 
The  converse  of  the  proposition  may  not  always  be  logically 
correct.    In  general,  however,  it  will  be  found  that  where 

{k)  Ttdlidge  ▼.  BWc,  3  WUb.  18.  [Where  a  railway  company  had  ob- 
stmcted  a  siding  belonging  to  an  adjoining  landowner  with  a  high  hand  and 
in  violation  of  his  rights  under  an  Act  of  Parliament,  Willes,  J.,  and  Byles,  J., 
were  of  opinion  that  exemplary  damages  might  justly  be  giyen  ;  the  latter 
saying,  ''Where  a  wrongful  act  is  accompanied  bywords  of  contumely  and 
abuse,  the  jury  are  warranted  in  taking  that  into  consideration  and  giving 
retributoiy  damages."  BcUt.  Midland  Railway  Co.,  10  C.  B.  N.  S.  287,  see 
at  p.  308  ;  30  L.  J.  0.  F.  278.  And  liberal  damages  were  allowed  to  be  given 
against  one  who  negligently  and  recklessly  pulled  down  buildings  on  his  own 
land,  so  as  to  injure  his  neighbour,  with  a  view  to  make  him  give  up  possee^ 
sion.     EmUen  v.  Myer$,  6  H.  &  N.  54  ;  80  L.  J.  Ex.  71.] 

{I)  Sedg.  Dam.  459 — 464,  where  the  decisions  are  cited,  [p.  525,  et  aeq., 
4th  ed.j 
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damage  is  too  remote  to  form  the  groand  of  an  action,  the 
reason  of  the  decision  wonld  equally  exclude  it  from  considera- 
tion, though  the  suit  were  maintainable  on  other  grounds. 

The  first,  and  in  fact  the  only  inquiry,  in  all  these  cases  is,  General 
"whether  the  damage  complained  of  is  the  natural  and  reason-  i^™*^*^  ^ 
able  result  of  the  defendant's  act ;  it  will  assume  this  character 
if  it  can  be  shown  to  be  such  a  consequence,  as  in  the  ordinary 
course  of  things,  would  flow  from  the  act,  or,  in  cases  of 
contract,  if  it  appears  to  haye  been  contemplated  by  both 
parties  (m).  Where  neither  of  these  elements  exists,  the 
damage  is  said  to  be  too  remote  (n). 

One  very  common  instance  in  which  damages  are  held  to  When  profits 
be  too  remote  arises  where  the  plaintiff  claims  compensation  Z]  ^  '^''''^ 
for  the  profits  which  he  would  have  made^  if  the  defendant 
had  carried  out  his  contract.  It  is  by  no  means  true,  how- 
eyer,  that  such  profits  can  never  form  a  ground  of  damage  ((?). 
There  are  many  cases  in  which  the  profit  to  be  made  by  the 
bargain  is  the  only  thing  purchased,  and  in  such  cases  the 
amount  of  that  profit  is  strictly  the  measure  of  damages. 
When  A.  agrees  to  execute  work  for  B^  or  to  sell  him  goods, 
or  hire  him  a  ship  at  a  future  day,  the  benefit  to  A.  is  the 
profit  flowing  from  the  transaction,  and  to  this  he  is  entitled. 
But  when  the  thing  purchased  is  a  specific  article,  and  not  ^^  ^^^  ^^ 
the  right  to  make  a  profit,  the  measure  of  damages  will  be 
the  value  of  that  article,  or  the  difference  between  the  con- 
Cm)  Hadley  t.  Baxendale,  9  Exch.  841 ;  28  L.  J.  Ex.  179.  See  ante^  p.  9. 
[(n)  InHoey  ▼.  PdUm,  11  C.  R  N.  S.  142  ;  81  L.  J.  C.  P.  105,  Erie,  C.  J., 
cites  the  text  in  Btipport  of  the  judgment  of  the  court,  and  says  that  damage 
wiU  be  too  remote  unlesB  it  immediately  and  according  to  the  common  course 
of  events  follows  from  the  defendant's  wrong,  and  the  two  are  known  by  com- 
mon experience  to  be  usually  in  sequence.  In  WiUiafM  t.  Reynoldif  6  B.  &  S. 
495  ;  84  L.  J.  Q.  B.  221,  Crompton,  J.,  also  adopts  this  passage  in  the  text] 
[(o)  In  cases  of  infringement  of  patent  or  unlawful  use  of  trade  mark,  loss 
of  profits  forms  the  substantial  ground  for  the  claim  of  compensation.  It 
has  been  decided  that  special  damage^  by  loss  of  custom  or  otherwise,  must  be 
proYed,  where  a  trade  mark  has  been  used ;  and  it  cannot  be  assumed  that 
the  goods  sold  by  the  defendant  would  have  been  sold  by  the  plaintiff,  but  for 
the  defendant's  unlawful  use  of  his  trade  mark.  LeaUiar  Cloth  Co,  t. 
HiradifiMf  L.  E.  1  Bq.  299.  On  the  other  hand,  eyery  sale  of  a  patented 
article  must  be  a  damage  to  the  patentee,  see  per  Page  Wood,  Y.  C. ,  Davtnpori 
▼.  Rylands,  L.  B.  1  Bq.  802,  where  the  difference  in  form  between  the  in- 
quiry as  to  damages  in  the  case  of  a  patent  and  of  a  trade  mark  is  pointed 
out  Where  a  patentee  has  been  in  the  habit  of  granting  licences  at  a  cer- 
tain royalty,  the  measure  of  damages  will  be  the  amount  of  royalty  which 
ought  to  have  been  paid.  Penn  r.  Jack,  L.  R.  5  Bq.  81  ;  36  L.  J.  Ch«  455. 
See  also  BetU  ▼.  J)e  VUre,  34  L.  J.  Gh.  289.] 
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tract  price  and  that  at  which  it  could  have  been  pnrchased 
elsewhere.  The  mere  fact  that  some  ulterior  profit  might 
have  been  made  ont  of  it  cannot  be  considered,  because  such 
profit  formed  no  part  of  the  contract  (jp).  This  distinction  has 
been  very  clearly  pointed  out  in  a  case  in  the  Supreme  Ck)urt 
of  New  York.  The  plaintiffs  had  contracted  with  the  defen- 
dants to  furnish  marble  from  a  specified  quarry  at  a  fixed  sum 
for  the  erection  of  a  City  HalL  The  plaintiffs  entered  into  a 
contract  with  the  proprietors  of  the  quarry  for  the  required 
amount  at  a  smaller  sum.  After  delivering  a  part  of  the 
marble  the  defendants  refused  to  receive  any  more.  The 
plaintiffs  sued  for  breach  of  contract,  and  claimed  as  damages 
the  profit  they  would  have  made  by  furnishing  the  marble  at 
a  larger  sum  than  they  were  to  pay  for  it.  Kent,  J.,  ruled 
accordingly  "  that  the  jury  should  allow  the  plaintiffs  as  much 
as  the  performance  of  the  contract  would  have  benefited 
them ;"  and  this  ruling  was  affirmed  in  the  court  above. 
Nelson,  C.  J.,  said,  ''It  is  not  to  be  denied  that  there  are 
profits  or  gains  derivable  from  a  contract  which  are  uniformly 
rejected  as  too  contingent  and  speculative  in  their  nature,  and 
too  dependent  upon  the  fluctuation  of  markets  and  the  chances 
of  business  to  enter  into  a  safe  or  reasonable  estimate  of 
damage.  Thus  any  supposed  successful  operation  the  party 
might  have  made,  if  he  had  not  been  prevented  ft*om  realising 
the  proceeds  of  the  contract,  at  the  time  stipulated,  is  a  con- 
sideration not  to  be  taken  into  the  estimate.  Besides  the 
uncertain  and  contingent  issue  of  such  an  operation,  in  itself 
considered,  it  has  no  legal  or  necessary  connection  with  the 
stipulations  between  the  parties,  and  cannot,  therefore,  be 
presumed  to  have  entered  into  their  consideration  at  the  time  of 
contracting  . .  .  When  the  books  and  cases  speak  of  the  profits 
anticipated  from  a  good  bargain,  as  matters  too  remote  and 
uncertain  to  be  taken  into  the  account  in  ascertaining  the 
true  measure  of  damages,  they  usually  have  reference  to  depen- 
dent and  collateral  engagements  entered  into  on  the  faith  and 
in  expectation  of  the  performance  of  the  principal  contract. 
But  profits  or  advantages  which  are  the  direct  and  immediate 
firuits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  different  footing.    These  are  part  and  parcel  of  the 

(p)  See  antCf  p.  8. 
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contract  itself — entering  into  and  coDstitating  a  portion  of  its 
very  elements,  something  stipulated  for,  the  right  to  the  enjoy- 
ment of  which  is  jnst  as  clear  and  plain  as  to  the  falfilment  of 
any  other  stipulation.  They  are  presumed  to  have  been  taken 
into  consideration  and  deliberated  upon  before  the  contract 
was  made,  and  formed,  perhaps,  the  only  inducement  to  the 
arrangement.**  (q) 

Numerous  instances  will  occur  in  the  course  of  this  work  Oaaes  where 
in  which  loss  of  profits  has  been  rejected  as  an  element  in  ^wedfor. 
damages.  A  few  instances,  however,  may  be  mentioned  here 
as  illustrating  the  rule.  In  detinue  for  not  returning  scrip  it 
was  ruled  by  Cresswell,  J.,  that  no  damages  could  be  given 
for  the  loss  sustained  by  the  plaintiff,  in  consequence  of  the 
detention  of  the  shares  having  prevented  his  paying  up 
deposits,  which  would  have  entitled  him  to  an  allotment  of 
one  thousand  other  shares,  as  this  damage  was  too  remote  (r). 
So  where  an  auctioneer  entered  into  an  agreement  on  behalf 
of  defendant  to  sell  premises  to  plaintiff,  without  having  com- 
municated the  treaty  to  the  former.  The  defendant  had  in 
the  meantime  sold  to  a  third  party.  An  action  was  brought 
for  breach  of  contract,  and  the  same  learned  judge  held  that 
no  damages  could  be  given  for  the  loss  of  the  plaintiff's  bar- 
gain, saying,  ''his  real  loss  is  the  loss  of  the  use  of  the  50/. 
paid  as  deposit,  and  the  expenses  incurred  by  him  to  his 
attorney,  and  this,  I  think,  is  all  that  he  can  recover"  (s). 
In  anol^er  case  the  contract  was  to  demise  a  ferry  and  pre- 
mises, and  the  plaintiff  was  promoter  of  a  company  provi- 
sionally registered  for  the  purpose  of  working  the  ferry,  and 
was  also  its  solicitor.  No  title  could  be  made  out,  and  in  an 
action  against  the  vendor,  it  was  held  that  the  plaintiff  could 
not  recover  for  loss  of  profits  from  the  granting  of  the  lease 
and  the  establishment  of  the  association ;  nor  the  profits  he 
would  have  derived  from  being  employed  as  solicitor  by  the 
'association,  nor  in  respect  of  any  advantage  he  would  have 
derived  firom  his  time,  labour,  &c.,  employed  in  the  formation 
of  the  association  (t).    There  is  one  case  in  which  there  seems 

(q)  Matterton  t.  Mayor  of  Brooklyn,  7  HiU,  62. 

(r)  An^er  ▼.  WilliarM,  2  C.  &  E.  26. 

(«)  Tyrer  y.  Kitiff,  2  0.  &  K.  151.    See  upon  this  point,  pott^  p.  135,  et  acq, 

(e)  Bandip  y.  Padmck,  5  Exch.  615. 
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Damage  remote 
from  want  of 
oonnexion  with 
cause  of  acUoiL 


actually  taken  place  at  the  time,  and  is  commnnicated  to  the 
other  party.  The  reason  is,  that  snch  a  profit  is  utterly 
incapable  of  valuation.  It  may  depend  upon  a  change  of 
weather,  a  scientific  discovery,  an  outbreak  of  war,  a  work- 
men's strike.  It  will  depend  upon  the  energy  and  sagacity 
of  the  person  who  purchases  the  goods,  and  the  solvency  of 
the  person  to  whom  he  seUs  them  again.  In  short,  if  the 
Scotch  rule  were  to  be  carried  out  to  its  fisdr  extent,  no  one 
could  contract  to  sell  goods  which  were  not  actually  in  his 
possession,  without  charging  an  additional  premium,  commen- 
surate to  the  profits  which  the  vendee  might  possibly  make, 
and  for  which  he  himself  would  have  to  pay,  if  prevented  from 
carrying  out  his  agreement  (a). 

All  the  previous  cases,  according  to  English  law,  are 
resolved  by  answering  the  question : — Is  the  particular  result 
such  as  might  have  been  contemplated  by  the  parties,  as 
naturally  flowing  from  the  act  done?  The  same  question, 
upon  the  same  principle,  solves  a  number  of  other  cases,  in 
which  profits  do  not  come  into  consideration.  For  instance : 
the  defendant  libelled  a  concert  singer,  who,  in  consequence, 
refused  to  sing  at  the  plaintiff's  oratorio,  for  fear  of  being 
badly  received.  It  was  held  that  this  damage  to  the  plaintiff 
was  not  sufficiently  connected  with  the  act  of  the  defendant 
to  entitle  the  former  to  an  action.  It  was  said  that  the 
refusal  to  sing  might  have  proceeded  from  groundless  appre- 
hension, or  caprice,  or  some  completely  different  cause  (6). 
A  still  stronger  case  was  where  the  defendant,  by  beating  an 
actor,  prevented  his  performing,  and  the  injury  to  the  manager 
of  the  theatre  was  also  held  to  be  too  remote  {c).  The  same 
principle  has  been  applied  in  cases  of  slander,  where  the  words 
used  were  not  in  themselves  defamatory,  though  by  a  strained 
construction  they  were  so  understood.  The  plaintiff  was  a 
shopwoman,  and  the  defendant  had  said  of  her,  *'  she  secreted 
one  shilling  and  sixpence  under  the  till ;  stating  these  are  not 


[(a)  This  reasoning  was  cited  with  approbation  by  Crompton,  J.  and  Blacks 
bum,  J.,  in  WiUiamt  v.  Reynolds,  6  B.  &  S.  496  ;  34  L  J.  Q,  B.  221.] 

{b)  Atihley  v.  Harriton,  1  Bsp.  48. 

(c)  Taylor  y.  Ntri,  1  ]^p.  386  ;  but  considerable  doubts  were  thrown  upon 
the  authority  of  this  decision  in  the  recent  case  of  LunUey  t.  Oye,  2  K  &  B. 
216;  22L.  J.  Q.  a  463. 
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times  to  be  robbed."  In  congequence  of  these  words  S.  refased 
to  employ  her.  It  was  held  that  no  action  lay.  "If  S. 
refused  to  take  the  plaintiff  into  his  service  on  this  account, 
he  acted  without  reasonable  cause ;  and  in  order  to  make 
words  actionable,  they  must  be  such  that  special  damage  may 
be  the  fair  and  natural  result  of  them"  (d).  In  one  case,  the 
Court  exercised  rather  a  perrerse  ingenuity  in  holding  damage 
to  be  insufficiently  shown.  The  plaintiff  was  a  dealer  in  the 
funds,  and  the  words  were  ''he  is  a  lame  duck,"  which  in 
Stock  Exchange  parlance  mean,  a  person  uuable  to  fulfil  his 
contracts.  The  Court  said  that  the  contracts  alluded  to 
might  be  unlawful,  and  if  so,  no  special  damage  could  follow 
from  a  charge  that  he  had  not  done  what  the  law  prohibits. 
It  seems  rather  hard  on  the  plaintiff  to  assume,  for  the  sake 
of  letting  him  be  abused,  that  he  was  acting  illegally  (e).  On 
the  other  hand,  where  words,  which  in  themselves  import  an 
accusation,  are  uttered  in  presence  of  a  third  person,  who  acts 
upon  them  to  the  injury  of  the  plaintiff,  in  such  a  manner  as 
might  naturally  have  been  expected,  it  is  no  matter  whether 
the  third  person  believed  the  accusation  or  not,  if  his  conduct 
was  in  fact  caused  by  the  accusation  being  made.  This  may 
be  illustrated  by  a  case  where  the  defendant  came  to  his  tenant, 
by  whom  the  plaintiff  was  employed,  and  in  whose  house  she 
lodged,  and  used  language  ascribing  licentious  conduct  to  her. 
The  tenant  disbelieved  the  charge,  but  turned  the  plaintiff 
away  for  fear  of  displeasing  the  landlord  (/).  In  either  view 
the  damage  was  clearly  the  immediate  and  probable  result  of 
the  words  used. 

[In  a  case  where  commissioners  of  an  inland  navigation 
executed  a  lease  of  a  canal  for  a  term  of  years  pursuant  to  a 
statute  which  enacted  that  in  case  the  lessee  should  permit  the 
works  to  be  out  of  repair  the  commissioners  should  give  him 
notice  to  repair,  and  on  his  neglecting  to  do  so  might  do  the 
repairs  and  pay  the  expenses  out  of  the  tolls,  a  lock  forming 
part  of  the  navigation  fell  in,  and  the  plaintiff's  barge  was 
delayed.    The  lock  had  been  out  of  repair  to  the  knowledge  of 


(d)  Per  Taanton  J.,  Kelly  r.  Partington,  5  B.  &  Ad.  645,  650. 
le)  Morrii  v.  Lanffdale,  2  B.  &  P.  284. 
(/)  Knight  t.  OtNfs,  1  A.  &  E.  43. 
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the  commissioners,  but  they  had  given  no  notice  to  the  lessee. 
The  plaintiff  claimed  from  the  commissioners  damages  for  the 
delay,  but  it  was  held  that,  assuming  an  action  to  lie  against 
the  commissioners  for  not  having  given  notice  to  the  lessee  to 
repair,  the  damage  to  the  plaintiff  was  not  the  proximate 
natural  result  of  that  breach.  It  did  not  follow  that  if  they 
had  given  the  notice  the  repairs  would  have  been  done  {g). 
And  in  another  case  a  declaration,  stating  that  the  defendant 
conspired  and  combined  with  a  confederate  to  take  the 
plaintiff's  premises  and  set  up  illicit  stills  there,  and  by 
falsely  pretending  that  the  premises  were  wanted  for  a  lawinl 
and  innocent  trade,  induced  the  plaintiff  to  let  the  premises 
to  the  confederate  and  permit  him  and  the  defendant  to  take 
possession,  whereupon  they  set  up  the  still  and  represented 
the  plaintiff  to  be  the  proprietor,  by  reason  of  which  he  was 
convicted  of  aiding  and  abetting  in  the  illicit  distillation,  was 
held  bad  on  demurrer,  the  damage  not  being  the  legitimate 
consequence  of  the  defendant's  acts  (A).] 
Damage  ansing  There  are  two  old  cases  ia  which  the  defendant  was  sued 
from  non-repair    for  consequential  damage,   arising  from  non-repair  of  his 

fences.  In  one  case  the  plaintiff's  cattle  strayed  into 
defendant's  close,  and  thence  upon  the  land  of  W.,  who  sued 
the  plaintiff,  which  was  the  damage  complained  of  («).  In 
another,  the  plaintiff's  mare  went  through  a  gap,  and  falling 
into  a  ditch  was  drowned  (h).  In  neither  of  these  cases  was 
any  objection  taken  on  account  of  the  remoteness.  They  were 
affirmed  and  relied  upon  in  a  more  modem  case,  where  the 
damage  resulting  from  a  similar  non-repair  of  fences  was,  that 
the  plaintiff's  horse  escaped  into  the  defendant's  close,  and  was 
there  killed  by  the  falling  of  a  haystack  {I),  Here  the  objec- 
tion that  the  damage  was  too  remote  was  expressly  taken  and 
over-ruled.  [And  more  recently  where  the  defendant's  horse 
escaped  into  an  occupation  road  and  thence  into  the  plaintiff's 


[{g)  WaUcer  y.  Ooe,  8  H.  &  N.  895 ;  27  L.  J.  Ex.  427  ;  affirmed,  4  H.  &  N. 
850,  28  L.  J.  Ex.  184.] 

[{h)  Barber  v.  Letiter,  7  C.  B.  N.  S.  175  ;  29  L.  J.  C.  P.  161.  See  for  an 
example  of  damage  too  remote  in  an  action  of  false  representation,  CoUuu  ▼. 
Cave,  4  H.  &  N.  225 ;  80  L.  J.  Ex.  65.] 

(i)  HdUbach  v.  Warner,  Cro.  Jac.  665. 

{h)  Anon.,  IVentr.  264. 

(0  PoweU  Y.  SalUhwryy  2  Y.  &  J.  891. 
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close  and  kicked  the  plaintiff's  horse,  the  damage  was  held  to 
be  not  too  remote  (m).] 

It  is  said  in  one  old  case,  that  where  a  master  sends  his 
servant  to  pay  money  for  him  upon  the  penalty  of  a  bond, 
and  in  his  way  a  smith  in  shoeing  doth  prick  his  horse,  and 
so  by  reason  of  this  the  money  is  not  paid ;  this  being  the 
servant's  horse,  he  shall  have  an  action  npon  the  case  for 
pricking  of  his  horse;  and  the  master  also  shall  have  his 
action  npon  the  case  for  the  specific  wrong  which  he  has 
aostaiiied  by  non-payment  of  his  money,  occasioned  by  this  (n). 
This  case  is  cited  by  Parke,  B.  {o\  with  the  remark  that, 
**  that  cause  of  action  is  certainly  rather  remote."  I  oonceive 
that  such  damage  conld  not  be  allowed  for  in  the  present  day, 
eyen  thongh  the  master  were  owner  of  the  horse  as  well  as  the 
money. 

Damage  will  obyionsly  be  too  remote  when  it  is  caused,  Damage  remote 
whoUy  or  principaUy,  by  the  act  of  the  plaintiff  himself;  it  J^^^t^^^^ 
cannot  then  be  regarded  as  the  necessary  result  of  the  act. 
defendant's  miscondnct.  Hence,  where  the  captain  of  a  ship 
had  wrongfdUy  imprisoned  the  plaintiff,  and  some  time  after 
his  release,  on  teaching  land,  the  plaintiff  changed  into 
another  ship,  it  was  decided  that  he  conld  not  recover  as 
damages  the  costs  so  incurred.  Lord  EUenborough  said,  the 
special  damage  should  be  closely  connected  with  the  trespass 
which  was  the  foundation  of  the  action.  Here  the  imprison- 
ment was  not  the  causa  proxima  of  the  transhipment.  The 
latter  was  remote  in  point  of  time,  and  the  plaintiff  was  not 
driven  to  it  to  redeem  himself  from  any  great  peril  or 
grievance  (p).  A  more  recent  case  stands  on  the  same 
principle.  The  plaintiff  had  taken  a  passage  to  Australia  in 
the  defendant's  vessel,  but  was  not  allowed  to  sail  on  account 
of  a  mistaken  belief  that  he  had  not  paid  his  entire  fare.  The 
error  was  found  out  immediately,  and  he  was  offered  a  passage 


[(m)  Lee  r.  Riley,  18  C.  B.  N.  S.  722  ;  84  L  J.  0.  P.  212.  This  action  was  for 
a  trespass,  and  vas  distinguished  from  Cox  y.  Burbidge,  13  C.  B.  N.  S.  430  ; 
82  L.  J.  C.  P.  89,  where  the  defendant's  horse  having  strayed  on  to  a  highway, 
and  there  kicked  a  child,  the  defendant  was  held  not  to  be  liable  unless 
shown  to  have  known  the  horse's  yicious  disposition.] 

(fi)  Everard  y.  Hopkins,  2  Bnlst.  832. 

(o)  6  Bxch.  764. 

Ip)  Boyce  y.  Bayliffe,  1  CSamp.  58. 
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Cases  of  contri- 
bntory  n^li- 
gence. 


Where  plaintiff 
may  recover 
though  himself 
in  fault. 


in  another  veBsel  which  sailed  a  week  afber  the  first.  Instead 
of  going  by  it,  he  remained  in  England  tOl  December  to  sue 
the  defendant.  It  was  held  that  the  expenses  of  his  keep  till 
trial  coald  not  be  allowed  as  damages,  since  he  might  haye 
gone  long  ago  if  he  had  wished ;  they  might  however  be 
allowed  as  costs,  if  his  evidence  was  necessary,  and  it  was  fit 
that  he  should  have  been  kept  as  a  witness  (q). 

[And  upon  the  same  principle  a  passenger  who  was  removed 
from  a  railway  carriage  by  the  servants  of  the  railway  com- 
pany under  circumstances  which  did  not  justify  the  removal, 
was  held  not  entitled  to  recover  the  value  of  a  pair  of  race- 
glasses  which  he  negligently  left  in  the  carriage  and  which  were 
lost  (r).  And  the  owners  of  a  ship  which  had  been  run  into 
by  another  ship,  though  entitled  to  recover  for  damage  which 
was  the  inmiediate  consequence  of  the  collision,  were  held  not 
entitled  to  recover  for  damage  which  resulted  from  the 
master's  refusing  assistance  offered  to  him,  and  failing  to  use 
ordinary  skill  in  attempting  to  save  bis  ship  after  the  colli- 
sion (a).] 

This  rule  is  frequently  brought  to  bear  in  actions  on  the 
case  for  negligence,  where  the  question  is,  whether  the  injury 
was  so  completely  the  result  of  the  defendant's  act  as  to 
support  the  declaration  (/).  Where  A.  placed  lime  rubbish 
in  the  highway,  which  blowing  into  the  face  of  B.'s  horse 
frightened  it,  so  that  it  nearly  dashed  against  a  passing 
waggon,  and  in  his  efforts  to  avoid  it  B.  unskilfully  drove 
against  another  heap  of  rubbish,  and  was  overset  and  hurt,  it 
was  held  that  he  could  not  recover  against  A.  (u).  But  the 
rule  has  been  laid  down  and  repeatedly  recognised,  that 
although  there  may  have  been  negligence  on  the  part  of  the 
plaintiff,  yet  unless  he  might  by  the  exercise  of  ordinary  care 
have  avoided  the  consequence  of  the  defendant's  negligence, 
he  is  entitled  to  recover;  if  by  ordinary  care  he  might  have 


(q)  Ansett  v.  MarahaU,  22  L.  J.  Q.  B.  118  ;  1  B.  C.  C.  147,  S.  C. 

[(r)  Olovcr  v.  London  and  S.  W.  Ry.  Co.,  L.  E.  8  Q.  B.  26;  37  L.  J.  Q.  B. 
57.     See  also  HiU  v.  BaUs^  post,  p.  135.] 

[(«)  The  Flying  Fuk,  34  L.  J.  Adm.  118,  in  the  Privy  Council.] 

{t}  BuUerJield  y.  Forrettcr,  11  East,  60  ;  Jffolden  v.  Liverpool  Chu  Ch,, 
3  0.  B.  1 ;  Gen.  Steam  Nav.  Co.  v.  Mann,  14  C.  B.  127  ;  [CoUon  t. 
Wood,  8  C.  B.  N.  S.  568;  29  L.  J.  C.  P.  833];  Martin  y.  G.  N.  Jiv., 
16  C.  B.  179. 

(u)  Flovjer  v.  Adam,  2  Taunt.  314. 
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ayoided  them,  he  is  the  author  of  his  own  wrong  (x).    And 

where  the  immediate  cause  of  the  accident  is  the  defendant's 

faulty  so  that  without  it  the  accident  could  not  have  happened 

at  ally  it  is  no  answer  that  only  for  the  plaintiff's  negligence 

in  something  collateral  to  the  immediate  cause  of  the  injury, 

it  or  part  of  it  might  have  been  avoided.    For  instance,  where 

two  omnibuses  were  racing,  and  one  struck  against  the  other, 

it  appeared  that  if  the  omnibus  in  which  plaintiff  was  riding 

had  been  driving  slower,  it  might  have  been  pulled  up  after  a 

collision,  and  the  accident  prevented  (y).    And  so  where  the 

injury  to  plaintiff  was  caused  by  a  steamboat  collision,  in 

which  the  plaintiff  was  hurt  by  the  falling  of  an  anchor  in  his 

own  vessel :  held,  that  even  if  it  had  been  shown  that  the 

anchor  had  been  negligently  stowed, -and  that  the  plaintiff 

ought  not  to  have  been  in  that  part  of  the  vessel,  (which, 

however,  the  jury  negatived),  this  would  have  been  no  answer: 

that  a  man  who  is  guilty  of  a  wrong,  and  thereby  produces 

injury  to  another,  has  no  right  to  say  "  part  of  that  mischief 

would  not  have  arisen  if  you  yourself  had  not  been  guilty  of 

some  negligence,"  and  that  where  the  negligence  of  the  party 

injured  did  not  in  any  degree  contribute  to  the  immediate 

cause  of  the  accident,  such  negligence  ought  not  to  be  set  up 

as  an  answer  {z).    In  both  the  last-named  cases.  Pollock,  C.  B., 

expressed  a  strong  doubt  whether  a  man  is  responsible  for  all 

the  consequences  that  may  under  any  circumstances  arise  in 

respect  of  mischief,  which  by  no  possibility  could  he  have 

foreseen,  and  which  no  reasonable  person  could  be  called  on 

to  have  anticipated.    He  intimated  that  the  rule  was  that  a 

man  is  expected  to  guard  against  all  reasonable  consequences. 

As  an  illustration  both  of  the  principle  of  these  cases,  and  of  Gases  in  which 

the  limitation  suggested  by  the  Lord  Chief  Baron,  may  be  p^*"^^  '^  * 

mentioned  a  case  in  which  it  was  held  that  a  person  making    ™^^***^''* 


(x)  Bridffet  r.  O.  June.  Ry.,  8  M.  &  W.  244,  248  ;  [EUis  v.  London  and 
8.  W,  Ry.  Co.,  2  H.  &  N.  424;  26  L.  J.  Ex.  349  ;  Singleton  v.  Williamson, 
7  H.  &  N.  410 ;  31  L.  J.  Ex.  17 ;  Thomptony.  N.  E.  Ry.  Co.,  2  B.  &  S.  106  • 
80  L.  J.  Q.  B.  67  ;  affirmed,  2  B.  &  S.  119 ;  31  L.  J.  Q.  B.  194  ;  SkeUon  y. 
London  and  N.  W.  Ry.  Co.,  L.  B.  2  C.  P.  631 ;  36  L.  J.  C.  P.  2491. 

<^)  Righy  r.  HeveiUy  5  Exch.  240. 

(z)  Greenland  r.  Chaplin,  5  Exch.  243.  [See  also  Tuff  v.  Warman, 
2  C.  B.  N.  S.  740  ;  26  L.  J.  C.  P.  268  ;  affirmed  in  Rx.  Ch.  6  C.  B.  N.  S. 
673  ;  27  L.  J.  C.  P.  822  ;  DovkU  v.  Steam  Navigation  Co.,  6  B.  &  B.  195  : 
26  L.  J.  Q.  B.  59.] 
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an  tinfenoed  excayation  on  his  own  land,  near  a  public  high- 
way,  was  responsible  for  an  injury  caused  by  falling  into  it» 
though  the  person  injured  was  in  fact  a  trespasser  (a).  But 
there  the  excayation  was  so  near  the  road  as  to  be  dangerons 
to  persons  walking  along  it,  who  might  stray  from  the  path 
even  while  exercising  ordinary  caution-  The  injury  was  one 
which  might  baye  been  anticipated.  But  it  could  hardly  be 
contended  that  a  man  would  be  answerable  for  the  result  of 
^SS^^g  A  hole  in  a  field  far  removed  from  any  path,  and 
where  he  could  not  have  contemplated  that  any  one  would 
come  {b). 

There  would  be  a  strong  analogy  between  such  a  case  and 
one  very  recently  decided  under  dijBferent  circumstances.  The 
defendant  had  contracted  to  carry  plaintiff's  goods,  and  the 
plaintiff,  by  consent  of  the  defendant's  carman,  got  into  the 
cart,  which  broke  down.  The  plaintiff  was  held  not  to  be 
entitled  to  recover  for  the  personal  damage.  The  carman  bad 
no  authority  to  allow  her  into  the  cart,  where  she  was  a  mere 
trespasser  {c).  There  is  a  somewhat  similar  case  in  which  a 
contrary  decision  was  arrived  at.  A  little  child  clambered 
into  the  defendant's  cart,  while  left  unattended,  and  fell  out 
and  was  hurt,  the  horse  being  moved  on.  The  action  was 
held  to  be  maintainable  {d).  The  Court  of  Exchequer  in  the 
case  cited  above  attempted  to  distinguish  Lynch  v.  Nwrdm  on 
the  ground  of  the  tender  years  of  the  child,  which  made  her 
not  the  sole  defaulter.  Considerable  discredit,  however,  was 
thrown  upon  the  decision,  especially  by  Alderson,  B.  (a). 
[And  it  is  now  settled  that  the  doctrine  of  contributory 
negligence  applies  to  in&nt  plaintiffs  (/*).] 

There  is  one  case  which  seems  contrary  to  the  doctrine  laid 


(a)  Bamn  v.  Ward,  9  C.  B.  892. 

(6)  Blyih  V.  Tophamy  Cro.  Jac.  158.  Pefi*  Alderson,  B.,  Jordin  v.  Crump^ 
8  M.  &  W.  782.  [And  accordingly  ffardcastle  t.  8.  Yorkshire  Ry,  Co., 
4  H.  &  N.  67  ;  28  L.  J.  Ex,  139 ;  ffounsdl  v.  Smyth-,  7  0.  B.  N.  S.  731  ; 
29  L.  J.  C.  P.  208  ;  Bwis  y.  S,  Yorkshire  JRy.  Co,,  8  B.  &  S.  244 ;  82  L.  J. 
Q.  B.  26.] 

(c)  Lygov,  Newbold,  9Excli.  802;  23  L.  J.  Ex.  108. 

\d)  Lynch  v.  Nurdin,  1  Q.  B.  29. 

U)  See  his  remarks,  23  L.  J.  Ex.  110. 

[(/)  Singleton  v.  Eattem  Counties  Ry.  Co.,  7  C  B.  N.  a  287  ;  AhboU  t. 
MacFie,  and  ffvghes  r.  MacPie,  2  H.  &  0.  744  ;  33  L.  J.  Ex.  177 ;  Mangan 
y.  AtherUm,  L.  &.  1  Ex.  289 ;  85  Xj.  J.  Ex.  161.] 
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down  in  Righy  j.  HewiU  and  Oremland  v.  GhapUriy  viz. :  that 
a  part  J  is  entitled  to  recover  for  the  whole  resnlt  of  defendant's 
negligence,  though  in  part  attributable  to  himself.  Where  a 
barge  was  Bunk  by  the  swell  of  a  steamer,  and  the  jury  gave 
only  a  fourth  part  of  the  damage  actually  sustained,  alleging 
as  their  reason  that  the  blame  was  not  attributable  to  the 
defendant  alone,  and  that  the  barge  was  not  properly  trimmed; 
the  verdict  was  upheld  by  the  Court  {g).  But  it  will  be  ob- 
served that  in  that  case  the  motion  was  not  by  the  plaintiff 
for  a  new  trial  on  account  of  the  smallness  of  the  damages, 
bnt  by  the  defendant  on  the  ground  that  their  finding 
amounted  to  a  verdict  in  his  favour,  which  on  the  authority 
of  the  preceding  cases  it  clearly  did  not.  It  appears,  too,  in 
the  judgments  in  that  case,  to  have  been  assumed  by  the 
Crourt  that  the  jury  were  not  strictly  justified  in  reducing  the 
damages  on  the  ground  alleged  by  them  (A). 

[Where,  throngh  the  breaking  of  a  defective  rein,  the  horses 
of  defendant's  stage-coach,  in  which  the  plaintiff  was  a  pas- 
senger, ran  away,  and  the  plaintiff  jumped  off  and  was  injured, 
it  was  held  that  he  could  recover  damages,  though  the  coach 
was  not  overturned  and  he  would  not  have  been  injured  if  he 
had  sat  still.  Lord  Ellenborough  said  that  it  was  sufiicient 
that  he  was  placed  by  the  misconduct  of  the  defendant  in 
such  a  situation  as  obliged  him  to  adopt  the  alternative  of  a 
dangerous  leap  or  to  remain  at  certain  peril  (i ).  In  a  recent 
case  a  plaintiff,  who  had  &llen  out  of  a  railway  carriage  while 
trying  to  shut  the  door  which  the  defendants'  servants  had 
left  open,  was  nonsuited  on  the  ground  that  the  inconvenience 
which  he  would  have  sustained  by  travelling  with  the  door 
open  was  not  comparable  with  the  danger  to  which  he  exposed 
himself  (j).] 

It  may  be  observed,  that  in  considering  the  question  of 
negligence  as  affecting  damages,  the  plaintiff  [has  been  held  to 
be]  identified  with  the  owner  of  the  vehicle,  &c.,  in  which  he 

{g)  Smithy.  Dobmm,  8  M.  &  G.  59. 

(A)  See  Baisin  y,  Mitchell,  9  C.  &  P.  618,  to  which  the  same  remarkB  wiU 
apply. 

[(t)  Jone*  T.  Bojfce,  1  Stark.  493.  And  see  The  Ii^ustrie,  L.  B.  8  A.  &  B. 
808  ;  40  L.  J.  A.  26.] 

[{j)  Adams  y.  Lanca^ire  and  Yorkshire  Ry.  Co.,  L.  B.  4  C.  P.  789 ; 
38  L.  J.  C.  P.  277.] 
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is  at  the  time,  so  that  if  the  owner  oonid  not  recover,  neither 

can  the  plaintiiBT  {k);  [but  great  doubts  have  been  thrown 

upon  the  correctness  of  the  decision  (I).] 

Damage  roBuli-         The  last  instance  that  I  shall  give  of  damage  caused  by  the 

til'^premi^    plaintiff's  own  act  is  to  be  found  in  cases  where  he  has  in- 

act.  curred  premature  expense,  in  reliance  upon  the  defendant's 

performing  his  contract.  This  subject  will  be  noticed  again 
in  treating  of  sales  of  land.  One  illustration  will  be  sufficient 
at  present.  It  was  an  action  on  a  covenant  of  the  17th  Sept. 
to  demise  a  feny,  and  to  make  a  good  title  within  fourteen 
days  from  the  date  of  the  agreement.  The  plaintiff  was  to 
pay  3150/.  on  the  29th  Nov.  if  title  could  be  made  out.  No 
title  could  be  established.  The  plaintiff  was  promoter  of  a 
company  provisionally  registered  for  the  purpose  of  working 
the  ferry.  It  was  held  that  no  damages  could  be  given  for 
the  expense  of  raising  the  31507.,  nor  the  loss  of  interest  upon 
it,  nor  for  the  costs  of  preparing  the  company's  deed  of  settle- 
ment, and  procuring  provisional  registration,  because  these 
were  damages  incurred  by  the  plaintiff's  own  imprudence  in 
beginning  to  act  before  he  had  ascertained  whether  the  plain- 
tiff could  or  could  not  complete  his  contract  {m). 
Damage  too  re-  Another  case  in  which  damage  will  be  too  remote  arises 
™°  ncM*^  Tot  ^^®^®  ^^  ^^  ^®  wrongful  act  of  a  third  party,  such  as  could  not 
a  third  party.  naturally  be  contemplated  as  likely  to  spring  from  the  defen- 
dant's conduct  (n),    A  wider  doctrine  than  this  was  formerly 

(h)  Thorogood  v.  Bryan,  8  C.  B.  115. 

[(I)  See  1  Smith's  Leading  Gases,  266,  6th  ed. ;  Tvffv.  Warman,  2  C.  B.  N.  a 
750  ;  26  L.  J.  G.  P.  265  ;  per  Williams,  J.,  and  Tke  Milan,  31  L.  J. 
Frob.  Mat.  &  Adm.  105,  in  which  last  case  Dr.  Lushington  refused  to  be 
bound  by  the  decision  in  Thorogood  y.  Bryan.  In  a  recent  case  an  infsnt 
of  tender  years,  who  was  injored  upon  a  railway,  was  held  to  be  identified 
for  the  purposes  of  contributory  negligence,  with  her  grandmother,  under 
whose  care  she  was,  but  there  it  was  considered  to  be  a  term  of  the  contract 
between  the  railway  company  and  the  grandmother,  that  the  latter  should 
take  proper  care  of  the  child,  and  the  Conrt  of  Queen's  Bench  expressly 
refrained  from  giving  an  opinion  upon  the  right  of  passengers  by  coaches 
and  ships,  to  recover  for  damages  su£fered  from  the  negligent  management 
of  other  coaches  and  ships,  where  there  had  been  negligence  in  the  manage- 
ment of  those  by  which  they  were  travelling.  Waite  v.  N.  B.  By,  Oi., 
E.  B.  &K.  719;  27  L.  J.  Q.  B.  417;  affirmed  in  Ex.  Gh.,  E.  B.  &£.  728; 
28  L.  J.  Q.  B.  258.] 

(m)  ffanslip  v.  Padwickj  5  Exch.  616. 

[(n)  A  simple  illustration  of  this  rule  will  be  found  in  the  case  put  by 
James,  L.  J.,  of  the  bailee  of  a  key  carelessly  allowing  it  to  fall  into  the 
possession  of  a  man  who  commits  a  burglary,  and  by  means  of  the  key  opens 
a  box  containing  valuable  property.    Re  United  Service  Co,,  JohnsU>n*t  Claim, 
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mamtained,  viz.,  that  where  the  act  of  the  defendant  cansed  a 
wrongful  act  of  another,  for  which  the  plaintiff  would  have  a 
right  to  gue  sach  last-named  party,  he  could  not  have  a  right 
of  action  against  the  original  wrong-doer  also.  This  doctrine 
rested  upon  the  case  of  Vicars  v.  Wilcocka  {o),  and  a  dictum  of 
Lord  Eldon's  in  Morris  v.  Langdale  {p).  Carried  to  this 
extent^  however,  it  was  much  shaken  by  Mr.  Starkie  in  his 
work  on  Libel  and  Slander  (g'),  and  by  the  Court  of  Exchequer 
in  Oreen  v.  Button  (r),  and  is  now  finally  overruled  by  the 
case  of  Lumley  v.  Qys  {s).  That  was  an  action  by  the 
manager  of  a  theatre  against  the  manager  of  a  rival  house  for 
inducing  a  singer  to  break  her  engagement  with  him.  Of 
course  he  had  a  remedy  against  the  singer  herself  upon  her 
agreement,  and  an  attempt  was  made  to  frustrate  the  action 
by  means  of  the  doctrine  above  alluded  to.  The  Court  of 
Queen's  Bench,  however,  decided  against  it,  and  stated  the 
true  import  of  the  case  of  Vicars  v.  WUcocks,  in  accordance 
with  the  explanation  previously  given  by  Mr.  Smith  {t).  The 
facts  of  that  much-discussed  case  were  as  follows.  The  defen- 
dant, in  conversation  with  various  persons,  lut  not  with  either 
A.  or  B.,  accused  the  plaintiff  of  maliciously  cutting  his  cord. 
This  charge  was  repeated  both  to  A.  and  B.  The  plaintiff  was 
at  the  time  in  the  service  of  A.,  who  in  consequence  of  what 
he  heard,  wrongfully  dismissed  the  plaintiff  before  his  time 
was  out.  He  then  applied  to  B.  for  employment,  who  refused, 
both  on  account  of  what  he  had  heard,  and  because  his  former 
master  had  discharged  him  for  the  offence  imputed  to  him. 
Upon  this  evidence  the  plaintiff  was  nonsuited.  A  rule  to  set 
aside  the  nonsuit  was  refused.  Lord  Ellenborough  said  that 
the  special  damage  must  be  the  legal  and  natural  consequence 


L  &  6  Ch.  at  p.  218  ;  40  L.  J.  Clw  at  p.  288.  Other  recent  iUnstrations 
wiU  be  found  in  Blagravt  y.  Bristol  Water  Works  Co.,  1  H.  &  N.  369  ; 
26  L  J.  Ex.  67  ;  CahiU  v.  Dawson,  3  C.  B.  N.  S.  106  ;  26  L.  J.  C.  P.  258; 
CoIUhs  t.  Cave,  4  H.  &  N.  225 ;  28  L.  J.  Ex.  204  ;  affirmed  in  Ex.  Oh. 
6  H,  &  N.  131 ;  80  L.  J.  Ex.  55  ;  SuUy  v.  Duranty,  8  H.  &  C.  270  ; 
83  L.  J.  Ex.  319.] 

(o)  8  East,  1  [2  Sm.  L.  C.  487,  6th  ed.] 

ip)  2  B.  &  F.  284. 

{q)  2nd  ed.  205.     [8xd  ed.  326.] 

(r)  2  C.  M.  &  B.  707. 

(<)  2  E.  &  B.  216;  22  L.  J.  Q.  B.  463. 

(t)  2  Sm.  L.  0.  305.     [6th  ed.  487.] 
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of  the  words  spoken,  otherwise  it  did  not  sustain  the  declara- 
tion :  and  here  it  was  an  illegal  consequence  ;  a  mere  wrong- 
ful act  of  the  master,  for  which  the  defendant  was  no  more 
answerable  than  if,  in  consequence  of  the  words,  other  persons 
had  afterwards  assembled  and  seized  the  plaintiff  and  thrown 
him  into  a  horse-pond,  by  way  of  punishment  for  his  supposed 
transgression.  As  to.  the  second  point,  it  was  plain  that  B.'s 
refasal  to  employ  the  plaintiff  proceeded  rather  from  his  dis- 
missal by  A.  than  from  the  defendant's  words.  It  is  evident 
that  this  case  may  well  stand  upon  two  grounds : — Istly.  That 
the  dismissal  of  the  plaintiff  by  A.  was  not  the  natural  or 
necessary  consequence  of  the  defendant's  langns^e,  but  a  mere 
act  of  spontaneous  caprice ;  2ndly.  That  the  result  did  not,  in 
fact,  spring  fix)m  the  defendant's  haying  used  the  words,  but 
from  their  repetition  by  those  who  heard  them  («).  On  this 
ground  alone  it  has  been  held  that  damage  is  too  remote  when 
it  arose,  not  from  the  defendant's  uttering  the  expressions,  bnt 
from  the  person  to  whom  he  spoke  repeating  them  {x).  Such 
a  spontaneous  and  unauthorised  communication  cannot  be 
considered  the  necessary  consequence  of  the  original  uttering 
of  the  words.  It  is  the  voluntary  act  of  a  free  agent,  over 
whom  the  defendant  had  no  control,  and  for  whose  acts  he  was 
not  answerable,  that  was  the  iamiediate  cause  of  the  plaintiff's 
damage  (y).  But  where  the  words  were  spoken  to  a  person 
whose  duty  it  was  to  repeat  them,  it  would  be  different;  for 
there  their  repetition  is  the  natural  result  of  their  being 
uttered  (2).  [It  would  be  different  also  if  the  defendant 
himself  suggested  the  repetition  (a). 


[(u)  See  further  the  criticisms  upon  this  case  in  Lynch,  y.  Knigld^  9  H.  of  L. 
Ga.  577  ;  2  Smith's  L.  0.,  6th  ed.,  at  p.  492.  Lord  Wensleydale,  alluding  to 
the  absurd  case  put  by  Lord  Ellenboroogh  of  the  plaintiff  being  thrown  into  a 
horse-pond,  said  that  he  could  conceiye  circumstances  under  which  that  might 
be  the  natural  result  of  an  accusation  of  the  plaintiff  made  to  an  excited  mob.] 

(x)  Holwood  V.  Hopkins,  Cro.  Kliz.  787  ;  Ward  v.  Wedx,  7  Bingh.  211. 

(y)  Per  Tindal,  0.  J.,  vbi  mp, 

(2)  Kendillon  y.  JliaUbyy  1  C.  &  Mar.  403  ;  [Derry  y.  ffandley,  16  L.  T. 
N.  S.  263.  Bnt  see  Parkina  y.  ScoU,  1  H.  &  0.  153  ;  81  L.  J.  Ex.  381, 
where  Wilde,  B.,  said  that  if  moral  obligations  or  considerations  of  duty  to 
repeat  slanders  are  to  be  substituted  for  the  authority  by  the  utterer  to  repeat 
his  words  necessary  to  render  him  liable,  the  question  of  liability  wiU  be 
inyolyed  in  ineztrieable confusion.] 

[(a)  Adama  y.  KeUy,  By.  &  Mood.  157 ;  Parkea  y.  PreseoU,  L.  B.  4  Bz. 
169  ;  88  L.  J.  Bz.  105j. 
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Where,  howeyer,  the  defendant's  negligence  is  the  primary  Contributory 
and  Bnbstantial  canse  of  the  damage  sustained  hj  the  plaintiff,  t^  party.  ^ 
he  will  be  responsible  for  the  whole  damage,  though  it  may 
haye  been  increased  by  the  injurious  conduct  of  a  third  person, 
or  though  there  may  have  been  negligence  on  the  part  of  such 
person,  which,  jointly  with  the  defendant's  negligence,  haa 
caused  the  damage  (5).] 

It  frequently  happens  that  one  person  is  forced  to  incur  WheneostBof 
expense  in  legal  proceedings  in  consequence  of  a  breach  of  ^^^J^^^^mo. 
contract,  or  tortious  act  of  another.  It  is  often  a  matter  of 
considerable  nicety  to  know  whether  costs  so  incurred  can  be 
recovered  as  damages  against  the  offending  party.  The 
solution  of  the  question  depends  upon  the  rules  laid  down 
above  as  to  remoteness  of  the  damage ;  but  I  have  preferred 
for  greater  clearness  to  discuss  the  subject  separately. 

In  the  first  place,  it  is  a  general  principle  that  the  right  to  DeciBion  of  the 
costs  must  always  be  considered  as  finally  settled  in  the  court  ^^^^  ^^^ 
where  the  question  is  adjudicated  on,  to  which  that  right  is 
accessory  ;  so  that,  if  any  costs  are  awarded,  nothing  beyond 
the  sum  taxed,  according  to  the  rules  of  the  court,  can  be 
reooyered  as  damages ;  or  if  costs  were  expressly  withheld  by 
an  adjudi€2ation  in  the  particular  case,  none  would  be  recoyer- 
able  by  suit  in  any  other  court  (c).  Accordingly,  where  A. 
filed  a  bill  for  specific  performance,  to  compel  B.  to  carry  out 
a  contract  for  the  sale  of  land  to  him,  and  the  bill  was 
dismissed  without  costs  according  to  the  practice  in  Chancery, 
because  B.  could  not  make  out  a  good  title,  it  was  ruled  that 
these  costs  could  not  be  recovered  as  damages  for  breach  of 
contract  in  an  action  by  A.  against  B.  (d).    And  similarly, 


[(&)  CoUins  V.  Middle  Level  Commimoners,  L,  R.  4  C.  P.  279 ;  88  L.  J.  C.  P. 
236 ;  Bumym  v,  March  Qm  Co.,  L.  B.  5  Ex.  67;  39  L.  J.  Ex.  83 ;  affirmed 
L.  R.  7  Ex.  96;  41  L.  J.  Ex.  46;  Harriton  v.  0,  N.  Ry.  Co,,  8  H.  &  C.  231; 
83  U  J.  Ex.  266;  and  see  Smiih  y.  Xhbton,  8  M.  &  G.  59.] 

(c)  Hathaway  y.  Barrow,  1  Campb.  151 ;  Sinclair  y.  Eldred,  4  Taunt.  7  ; 
Jenkins  y.  Biddulph,  4  Bingh.  160  ;  Grace  y.  Morgan,  2  Bing.  N.  0.  584  ; 
oremlmg  Sandback  y.  Thcmas,  1  Stark.  306 ;  Doe  y.  Hare,  2  Dowl.  245 ; 
Symtrnds  y.  Page,  1  C.  &  J.  29  ;  Doe  \r.  PiUiter,  18  M.  &  W.  47,  49 ;  oyer- 
mling  OtnOd  y.  BarraU,  2  M.  &  Bob.  171. 

(d)  Maiden  y.  Pymm,  11  Q.  B.  292.  [See  a  yery  recent  case,  in  which  the 
plidntiff  had  deposited  share  certificates  with  his  bankers,  and  through  their 
negligence  their  manager  had  been  enabled  fraudulently  to  sell  the  shares  and 
forge  a  transfer,  and  the  plaintiff  instituted  suits  against  the  innocent  trans- 
ferees, in  which  he  succeeded,  but  was  refused  his  costs.     It  was  held  that  he 
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where  a  judgment  was  set  aside  for  irregalaritj,  bnt  withont 
costs,  and  the  plaintiff  afterwards  brought  an  action  for 
seizing  his  goods  under  the  judgment,  he  was  not  allowed  to 
recoTer  as  special  damages  the  costs  of  setting  it  aside  (e). 
But  for  this  purpose,  it  is  necessary  that  there  should  be  an 
actual  adjudication  against  the  plaintiff's  right  to  costs.  A. 
having  been  illegally  arrested  on  mesne  process,  applied  to 
the  court  for  his  discharge.  The  rule  was  referred  to  a  judge 
at  chambers,  who  ordered  him  to  be  released,  and  would 
have  giyen  him  the  costs  of  the  rule,  if  he  had  undertaken 
not  to  bring  an  action.  On  his  refusal,  no  order  was  made 
as  to  costs.  He  then  brought  an  action  of  false  imprison- 
menl^  and  it  was  held  that  he  was  entitled  to  recover  those 
costs  as  special  damage.  The  case  was  distinguished  from 
that  last  cited ;  for  there  the  order  had  been  made  absolute 
without  costs:  here,  the  judge  had  made  no  adjudication 
upon  the  point  (/). 

The  reason  of  this  rule  may  be  that  costs  are,  in  theory, 
supposed  to  be  a  compensation  for  the  expenses  justly  and 
necessarily  incurred  in  the  action,  and  that  any  costs  beyond 
these  must  be  assumed  to  have  been  unnecessary ;  and,  there- 
fore, too  remote  for  a  ground  of  damage.  Probably,  however, 
its  principal  basis  is  the  respect  paid  by  one  court  to  the 
decisions  of  another,  which  prevents  any  inquiry  into  them 
with  the  view  of  altering  their  effect. 

There  seem  to  be  two  exceptions  to  the  rule  that  full  costs, 
as  between  attorney  and  client,  cannot  be  allowed  as  damages. 
The  first  is  rather  an  apparent  than  a  real  exception.  It 
relates  to  cases  where  costs  could  not  be  taxed  ;  for  instance, 
where  judgment  obtained  by  the  defendant  had  been  reversed 
in  error,  in  which  case  a  Court  of  Error  cannot  award  costs  (^). 
And  so  where  judgment  had  gone  by  default  in  the  old  action 
of  ejectment,  when  it  was  not  the  practice  for  the  oflScers  to 


could  not  recover  them  from  the  bankers.  JRe  United  Service  Co.,  JohngUm*s 
Claim,  L.  B.  6  Ch.  212  ;  40  L.  J.  Ch.  286.] 

{e)  LoUm  y.  Devereux,  8  B.  &  Ad.  843. 

(/)  Pritehet  v.  Boeoey,  1  0.  &  M.  776.  [A  plaintiff  obtaining  a  verdict 
in  prohibition,  cannot  recoyer  the  costs  of  the  proceedings  in  the  court  below 
as  damages  under  1  Will.  4,  c.  21,  s.  1.  WhiU  y.  Steele,  12  0.  B.  N.  S. 
413  note;  82  L.  J.  C.  P.  1.] 

{g)  Nawell  t.  Jloakey  7  B.  &  C.  404. 
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tax  against  the  casual  ejector  (h).  The  other  exception  is 
where  the  plaintiff  has  a  right  to  an  indemnity  ;  there  it  has 
been  laid  down  by  Lord  Tenterden,  "  that  he  is  not  indemnified 
unless  he  receives  the  amount  of  the  costs  paid  by  him  to  his 
own  attorney"  (t).  This  distinction  seems  to  be  a  just  one  : 
where  the  obligation  to  repay  costs  is  thrown  by  the  law  upon 
a  party  against  his  will,  it  is  Mr  that  he  should  only  repay 
those  costs  which  the  law  has  itself  allowed ;  but  where  he 
has  expressly  undertaken  to  save  harmless,  every  expense, 
whether  taxed  or  not,  may  be  justly  recoverable  {k).  It  must 
be  stated,  however,  that  Smith  v.  Comptan  was  not  a  case  of 
express,  but  of  implied  indemnity,  arising  out  of  a  covenant 
for  good  title  to  convey :  the  plaintiff  had  defended  an  action 
brought  against  him  by  a  party  with  superior  title.  It  may 
be  a  question  whether,  upon  the  facts  of  the  particular  case, 
the  same  decision  would  be  arrived  at  again. 

Costs  of  maintaining  a  former  action  will,  of  course,  never  Coste  not 
be  recoverable,  where  the  plaintiff  might  have  obtained  fall  ^^^^  V^^ 
satisfaction  for  the  wrong  done  him  without  entering  upon  teial  purpose, 
the  suit,  and  where  the  costs  were  incurred  for  some  merely 
collateral  purpose.  Hence  where  the  plaintiff,  in  an  action 
against  the  vendor  of  land,  for  not  carrying  out  his  contract, 
claimed  as  damages  the  extra  costs  of  a  bill  for  specific  per- 
formance, Tindal,  C.  J.,  said,  '^  the  extra  costs  in  Chancery 
are  not  a  damage  which  is  a  necessary  consequence  of  the 
breach  of  this  contract.  The  filing  a  bill  for  a  specific  per- 
formance, is  one  degree  removed  from  a  consequence  of  the 
contract,  and  the  plaintiff  must  take  the  consequence  of  the 
suit  as  in  other  cases"  (?).  So  in  an  action  of  trespass  for 
taking  goods  under  a  warrant  of  attorney  and  judgment, 
which  were  afterwards  set  aside  as  illegal,  the  costs  of  setting 
aside  the  judgment  were  not  allowed  (jn).  This  rule,  and 
its  limitation,  were  well  explained  in  a  very  recent  case.  The 
plaintiff  had  been  committed  to  prison  for  manslaughter,  by 


(k)  Doer,  ffuddart,  2  C.  M.  &  R.  816. 
(t)  Smiih  T.  Oompton,  3  B.  &  Ad.  407. 

iib)  8parhe$  r.  MaHindaU,  8  East,  698,  696 ;  Lloyd  y.  Jfoa^,  2  DowL 
K.  &  476. 
(0  Hodffe$  y.  LUchfidd,  1  Bbgh.  N.  C.  492. 
(m)  HoUaway  y.  Turner,  6  Q.  R  928. 
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a  coroner's  warrant.  He  was  admitted  to  bail,  and  sub- 
sequently got  the  inquisition,  under  which  he  had  been  com- 
mitted, quashed.  It  was  held  that  in  an  action  against  the 
coroner,  he  might  recoyer  as  special  damage  the  costs  of 
quashing  the  inquisition.  Lord  Campbell,  0.  J.,  said,  "if 
the  plaintiff  had  been  discharged  on  a  habeas  corpus  instead 
of  being  admitted  to  bail,  and  had  afterwards  got  the  inquisi- 
tion quashed,  I  should  haye  thought  that  he  could  not  haye 
included  the  costs  of  quashing  in  his  damages,  according  to 
Holhway  y.  Turner.  There  the  object  was  to  recoyer  damages 
for  seizing  and  selling  the  goods,  which  he  might  haye  done 
without  setting  aside  the  judgment.  But  here,  he  was  only 
released  from  prison  upon  giying  bail  to  appear  and  take  his 
trial  He  was  still  liable  to  surrender  on  his  own  recognizances, 
and  was  not  a  perfectly  free  man  till  he  had  got  rid  of  the 
inquisition.  By  doing  that  he  was  restored  to  his  original 
state,  but  until  then,  the  effects  of  the  wrongfril  imprisonment 
were  not  done  away  with.  Therefore  this  is  damage  which 
flowed  from  the  wrongful  act  of  the  defendant "  (n). 
Nor  when  be  As  a  farther  consequence  of  the  principle,  that  costs  of  suit 

h^  no  real  mu&t  be  the  necessary  result  of  the  defendant's  misconduct, 

it  follows  that  they  can  neyer  be  allowed  for  where  the  plaintiff 
had  no  hcus  standi  in  law  in  the  former  action.  Where  this 
is  the  case,  all  costs  were  clearly  incurred  in  consequence  of 
his  own  obstinacy  or  ignorance.  ^^  No  person  has  a  right  to 
inflame  his  own  account  against  another,  by  incurring  addi- 
tional expense  in  the  unrighteous  resistance  to  an  action  which 
he  cannot  defend  "  {o).  The  question  in  these  cases  is,  whether 
the  plaintiff,  in  defending  the  action,  did  what  a  reasonable 
man  would  do  under  similar  circumstances,  where  he  had  no 
other  judgment  but  his  own  to  resort  to.  And  accordingly 
where  the  plaintiff's  ship  had  been  run  down  by  the  defendant, 
and  the  plaintiff  had  been  forced  to  employ  a  steam-tug,  the 
owners  of  which  claimed  salyage  150/.  and  commenced  a  suit 
in  the  Admiralty  Court ;  the  plaintiff  paid  in  20^  and  was 
adjudged  to  pay  45/.  more ;  held  that  he  could  not  recover 

(n)  FoxaU  v.  Bamett,  23  L.  J.  Q.  B.  8  ;  2  E.  &  B.  928. 

(o)  ^wrt  V.  EctUaway,  11  A.  &  E.  29  ;  [Ronneberg  v.  Falkland  I$lands 
Co.,  17  C.  B.  N.  S.  1  ;  34  L.  J.  0.  P.  34 ;  Oodvdn  v.  Francis,  post,  p.  62 ; 
Pow  T.  Davis,  post,  p.  62.] 
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the  costB  of  this  suit  against  the  defendants ;  and  Parke,  B., 
said  it  was  like  the  case  of  repairs,  in  which  it  has  been  held 
that  if  the  party  chooses  to  stand  the  conseqnenoe  of  an  action 
by  the  tradesman  for  the  value  of  the  repairs,  he  cannot  charge 
the  expense  of  that  npon  the  party  who  did  the  original  wrong, 
which  made  the  repairs  necessary  (j)).  Accordingly  where  a 
bill,  accepted  by  the  plaintiff,  was  deposited  with  the  defendant, 
as  security  for  a  loan,  and  he  after  the  loan  was  repaid  indorsed 
the  bill  to  a  third  party,  who  on  its  dishonour  arrested  the 
plaintiff,  only  the  yalue  of  the  bill  was  allowed  in  an  action 
against  the  defendant,  and  not  the  cost  of  the  arrest,  as  he 
ought  to  have  paid  it  when  due  (q).  And  so  in  a  similar  case, 
where  the  plaintiff  had  defended  the  action  (r).  And  the  rule 
is  the  same,  though  the  plaintiff  is  accommodation  acceptor, 
who  has  been  sued  on  his  acceptance,  and  is  now  suing  the 
accommodation  drawer  (s).  So  in  a  case  in  which  the  plaintiff 
guaranteed  A.  that  defendant  would  upon  demand  pay  A. 
whatever  should  from  time  to  time  be  due.  A  demand  was 
made  upon  defendant,  and  upon  non-payment,  a  writ  issued 
against  plaintiff  for  the  amount,  this  being  the  first  notifica- 
tion he  received.  He  allowed  judgment  to  go  by  de&ult,  and 
execution  was  levied  upon  his  goods.  It  was  decided,  that  he 
might  recover  against  the  defendant  the  costs  of  the  writ,  but 
not  of  any  other  proceeding.  That  was  the  only  expense  to 
which  he  was  necessarily  put,  as  he  was  supposed  by  law  to 
have  the  money  ready,  without  the  process  of  execution  (f). 

This  case  seems  to  overrule  a  decision  of  Lord  Hardwicke's, 
who  allowed  in  such  an  action  the  costs  of  an  extent  issued  by 
the  crown  against  a  surety,  which  he  had  contested  some  time. 
In  answer  to  the  objection  that  the  debt  was  improperly  dis« 
puted,  he  said,  "  1  know  of  no  such  distinction."  He  also 
relied  upon  the  fact  that  an  extent  is  both  an  action  and  execu- 
tion, and  said  that  the  surety  could  not  be  supposed  prepared 


(p)  TindaU  y.  BeO,  11  M.  &  W.  228,  282. 

Iq)  Roach  r.  Thompwn,  4  0.  &  P.  194. 

(r)  Bleaden  r.  Charki,  7  Bingh.  246. 

(<)  Beech  T.  Jones,  5  C.  B.  696.  The  contrary  doctrine  was  aflsomed  in 
Jane$  v.  Brooke,  4  l^ant.  464 ;  StraUon  t.  Mathewi,  8  Ezch.  48 ;  but  the 
rule  laid  doim  in  the  text  seems  clearly  to  be  correct 

(0  Pierce  t.  Williams,  28  L.  J.  Ex.  822. 
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to  pay  the  claim  immediately  (w).  Where,  however,  two  sure- 
ties had  entered  into  a  warrant  of  attorney,  to  secure  the  debt 
of  their  principal,  and  upon  his  default,  judgment  was  entered 
upon  the  warrant,  and  execution  issued  against  one  surety,  who 
had  to  pay  the  debt  and  costs  of  the  execution,  it  was  decided 
that  he  might  recoyer  half  of  the  costs  against  his  co-surety  (2;). 
This  is  quite  consistent  with  the  previous  cases,  because  very 
possibly  the  execution  was  the  first  notice  he  received  that  his 
liability  was  about  to  be  enforced, 
'^th"^?  [One  who  professes  to  contract  as  agent  for  another  must, 

g^ent.  unless  there  be  something  in  the  transaction  to  rebut  the  im- 

plication, be  taken  to  warrant  that  the  authority  which  he 
professes  to  have  does  in  fact  exist ;  and  if  he  has  no  such 
authority,  he  is  liable  to  make  good  to  the  person  who  enters 
into  the  contract  upon  the  faith  of  his  being  duly  authorised* 
all  the  damage  which  is  the  natural  and  proximate  conse- 
quence of  the  false  assertion  of  authority  (y).  This  will  include 
the  costs  of  unsuccessful  legal  proceedings  taken  by  such  person 
against  the  supposed  principal  for  the  purpose  of  enforcing 
performance  of  the  contract  or  recovering  damages  for  its 
breach,  if  at  least  it  was  reasonable  under  the  circumstances  of 
the  case  that  such  proceedings  should  be  taken,  or  if  the  pro- 
fessed agent  was  made  aware  of  the  litigation  and  sanctioned 
it  either  expressly  or  by  allowing  it  to  be  continued  without 
avowing  his  want  of  authority  (z).  And  though  it  may  be 
imprudent  in  some  cases  to  commence  proceedings  without 
warning  him  of  the  course  which  it  is  intended  to  pursue,  it  is 
not  essential  that  he  should  be  consulted,  it  being  a  question 
for  the  jury  in  each  case  whether  the  complaining  party 
exercised  due  caution  under  all  the  circumstances  of  the 
case  and  whether  the  legal  proceedings  were  reasonably 
adopted  (a). 

(u)  Ex  parte  JliarthaU,  1  Atk.  262. 

{x)  Kemp  V.  Finden,  12  M.  &  W.  421. 

[(y)  CoUen  v.  Wright,  7  E.  &  B.  801 ;  26  L  J.  Q.  B.  147;  affirmed  in 
Ex.  Ch.  8  B.  &  B.  647  ;  27  L.  J.  Q.  B.  215.  Where  the  principal  for  whom 
the  defendant  professed  to  be  authorised  to  contract  is  insolvent,  the  damagea 
will  possibly  be  nil.  Per  Blackburn,  J.,  Eickardson  t.  WiUianuonf  L.  B. 
6  Q.  B.  at  p.  279.] 

((z)  CoUcn  T.  Wright,  ubi  supra  ;  Randdl  v.  Trimen,  18  C.  B.  786  ;  26 
li.  J.  G.  F.  307.    And  see  the  cases  cited  tn/ro.] 

[{a)  Hughes  v.  Graeme,  38  L.  J.  Q.  R  335 ;  CoUen  v.  Wright,  7  E.  &  B. 
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Thns  in  Bandell  y.  Trimm  {h\  a  stone  merchant  who  had 
supplied  stone  for  the  building  of  a  church  by  direction  of  the 
architect,  who  professed  to  act  on  behalf  of  the  church  building 
committee,  bnt  had  in  fact  no  authority  to  do  so,  recovered 
from  the  architect  not  only  the  price  of  the  stone,  but  also  the 
costs  of  an  nnsuccessfdl  action  for  the  price  which  he  had 
brought  against  a  member  of  the  committee.  In  this  case 
the  architect  persisted  to  the  end  in  his  assertion  of  anthority. 

In  Gollen  v.  Wright  (c)  which  is  the  leading  case  upon  the  CoUen  v. 
subject,  a  land  agent  beliering  that  he  had  proper  anthority,  Wr^ghu 
assumed  to  let  a  farm  to  the  plaintiff,  npon  terms  which  the 
o?mer  of  the  farm  had  not  in  fact  authorised.  The  owner  re- 
ftised  to  grant  the  lease.  The  plaintiff  filed  a  bill  for  specific 
performance^  and  finding  from  the  answer  that  the  agent's 
authority  was  denied,  gaye  him  notice  of  the  suit  and  ground 
of  defence,  and  that  the  suit  wonld  be  proceeded  with  at  his 
expense,  unless  he  gaye  notice  not  to  proceed,  in  which  case  as 
in  the  event  of  the  dismissal  of  the  bill  he  would  be  held  re- 
sponsible for  the  costs.  The  agent  replied  simply  that  the  suit 
had  been  commenced  without  his  privity  or  sanction  and  that 
he  should  resist  any  attempt  to  saddle  him  with  costs.  The 
bill  was  dismissed.  It  was  held  that  the  plaintiff  was  entitled 
to  recover  from  the  agent's  executors,  besides  money  which  he 
had  laid  out  on  the  farm,  the  expenses  of  the  Chancery  suit. 
The  defendant  was  considered  to  have  persisted  in  his  assertion 
of  authority  so  that  it  became  unnecessary  to  consider  whether 
he  ought  to  have  had  notice  before  the  commencement  of  the 
suit.  However  this  might  be,  the  plaintiff  was  considered  to 
have  acted  reasonably  in  the  matter. 

In  a  subsequent  case  the  defendant,  acting  as  broker  for 
both  buyer  and  sellers,  made  a  contract  for  the  sale  of  wool  to 
the  plaintiff  on  terms  which  the  sellers  afterwards  repudiated 
alleging,  as  was  the  fact,  that  they  had  not  authorised  them. 
The  defendant  persisted  in  his  assertion  of  authority.  There 
was  no  wool  of  a  similar  character  to  be  obtained  in  the 

ftt  p.  81 4  ;  26  L.  J.  Q.  B.  at  p.  151,  per  Orompton,  J. ;  Oodmn  ▼.  FranciSf 
L.  R.  6  C.  P.,  at  p.  306  ;  89  L.  J.  C.  P.  at  p.  125,  per  Bovill,  C.  J.] 

[{b)  18  C.  K  786  ;  25  L.  J.  G.  P.  307.  In  this  case  the  declaration  charged 
fraod,  but  the  defendant  was  considered  liable  for  the  misrepresentation, 
independently  of  fraud] 

[(c)  Ubi  supra.] 
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market,  and  the  plaintiff  filed  a  bill  against  the  sellers  to 
enforce  specific  performance  of  the  contract,  and  obtained 
an  interim  injmiction  to  restrain  the  sale  of  the  wooL  The 
bill  was  dismissed,  and  the  injunction  dissolved  with  costs 
on  the  ground  of  the  defendant's  want  of  authority.  The 
plaintiff  was  held  to  be  entitled  to  recover  from  the  defen- 
dant, although  he  was  his  own  agent  as  well  as  agent  for 
the  sellers,  damages  for  the  loss  of  the  bargain  and  the  ex- 
penses of  the  suit,  that  is  to  say,  the  taxed  costs  paid  to  the 
defendants  in  the  suit  and  the  plaintiff's  own  costs  as  taxed 
between  solicitor  and  client.  It  was  objected  that  the  plaintiff 
should  have  proceeded  by  action  at  law  instead  of  by  pro- 
ceedings in  Chancery,  but  having  regard  to  the  peculiar 
character  of  the  wool,  the  Court  putting  themselves  in  the 
position  of  jurymen,  pronounced  the  plaintiff  to  have  acted 
reasonably  (d). 

In  a  very  recent  case,  the  plaintiff  being  in  the  occupation 
of  a  house  and  shop  under  a  lease  which  would  expire  in  1867, 
the  defendant,  on  behalf  of  his  brother,  the  freeholder,  whose 
rents  he  had  for  some  time  received,  agreed  to  grant  the 
plaintiff,  at  the  expiration  of  the  term,  a  renewed  lease,  the 
plaintiff  undertaking  in  the  mean  time  to  put  in  a  new  shop 
front.  This  the  plaintiff  did,  and  in  1865,  without  communi- 
cation with  the  defendant  or  his  brother,  sold  all  her  interest 
in  the  premises  to  one  B.  for  150?.  The  freeholder  refused  to 
grant  the  lease,  and  the  plaiutiff  in  conjunction  with  B.  filed  a 
bill  for  specific  performance  against  him,  which  was  dismissed, 
the  defendant  being  examined  on  behalf  of  his  brother,  and 
admitting  that  he  had  entered  into  the  agreement  without  con- 
sulting him  and  without  authority.  B.  was  turned  out  of 
possession  and  brought  an  action  against  the  plaintiff,  and 
recovered  damages  for  the  loss  of  the  lease,  loss  on  re-sale  of 
fixtures,  loss  of  business,  and  other  matters.  The  plaintiff 
then  sued  the  defendant,  and  claimed  from  him  damages  for 
the  loss  of  the  lease,  the  expenses  of  the  Chancery  suit,  the 
damages  which  she  had  been  compelled  to  pay  B.  and  the  costs 
of  B.'s  action.  She  was  held  to  be  entitled  to  the  value  of  the 
term  as  enhanced  by  the  expenditure  contemplated  by  the 

[(d)  Hughes  t.  Cfrcsmef  83  L.  J.  Q.  B.  836]. 
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agreement  itself  and  to  the  cost  of  the  Chancery  suit,  but  not 
to  the  damages  or  costs  which  she  had  sustained  in  conse- 
quence of  her  re-sale  to  B.  These  last  were  dearly  too  remote. 
They  were  not  the  natural  consequences  of  the  defendant's 
breach  of  contract,  nor  had  a  re-sale  been  contemplated  by  the 
parties  at  the  time  when  the  contract  for  the  new  lease  was 
entered  into  (a). 

Still  more  recently,  a  case  arose  in  which  the  plaintiff  was 
held  entitled  to  recover  a  portion,  but  not  the  whole,  of  the 
costs  which  he  had  incurred.  The  defendant  and  four  other 
joint  owners  of  an  estate  had  advertised  it  for  sale,  referring 
persons  who  wished  to  treat  to,  amongst  other  persons,  the 
defendant.  The  latter  representing  that  he  had  authority 
from  his  co-owners  to  do  so,  contracted  to  sell  it  to  the  plaintiff 
for  10,500^.,  and  sent  him  an  abstract  of  title.  The  other 
owners  declined  to  complete  at  that  price.  The  defendant 
wrote  to  the  plaintiff  that  there  had  been  a  misunderstanding, 
and  that  he  had  thought  that  he  was  authorised  to  sell  subject 
to  the  preparation  of  a  proper  contract,  but  that  it  now 
appeared  that  other  parties  interested  took  a  different  view  of 
the  matter.  The  estate  was  sold  to  some  one  else  for  10,700^., 
and  the  plaintiff  brought  an  action  against  the  defendant  and 
his  co-owners  for  breach  of  contract.  He  administered  inter- 
rogatories and  obtained  answers  on  oath  from  all  the  joint 
owners,  that  they  had  not  authorised  the  defendant  to  sell, 
though  they  had  sanctioned  the  advertisement.  The  defend- 
ant's answer  was  that  he  had  bad  no  express  authority,  but  had 
expected  that  his  co-owners  would  concur  in  a  sale  for  10,500?. 
The  plaintiff  continued  the  action,  contending  that  the  owners 
were  bound  by  the  advertisement,  but  was  nonsuited.  He  then 
sued  the  defendant,  and  was  held  entitled  to  recover  first,  the 
expenses  of  investigating  the  title ;  secondly,  as  damages  for 
the  loss  of  his  bargain,  the  difference  between  the  contract 
price  and  the  market  price  of  the  estate,  of  which  market  price, 
the  price  at  which  it  was  afterwards  sold  was  primd  facie 
evidence ;  and  it  may  be  observed  that,  both  in  this  and  the 
last  case  cited,  the  defendant  was  taken  to  be  in  the  same 
position  with  respect  to  this  head  of  damage  as  the  vendors 


[(«)  Sptdding  t.  Neodl,  L.  R.  4  C.  P.  212 ;  38  L.  J.  C.  P.  133.] 
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would  have  been  if  they  had  been  bonnd  by  the  contract  but 
had  refused  to  cany  it  out ;  thirdly,  he  was  held  entitled  to 
the  costs  of  the  unsaceessfal  action  up  to  the  time  when  the 
answers  to  the  interrogatories  had  been  received  and  con- 
sidered by  his  legal  advisers,  after  which,  it  became  unreason- 
able for  him  to  proceed ;  lastly,  he  was  held  not  entitled  to 
recover  for  loss  on  re-sale  of  horses  and  cattle  which  he  had 
bought  for  the  purpose  of  stocking  the  land  without  notice  to 
the  defendant  and  before  investigating  the  title.   Stress  was  laid 
on  the  equivocal  nature  of  the  letter  written  by  the  defiendant 
^  in  which  there  was  no  express  disclaimer  of  authority  to  sell, 
showing  that  the  defendant  acted  reasonably  in  commencing 
action.    But  after  receiving  the  answers  to  the  interroga- 
tories, he  had  proceeded  not  in  reliance  on  the  defendant's 
authority,  but  on  a  mistaken  view  of  the  law  with  respect  to  the 
extent  to  which  the  owners  had  bound  themselves  by  issuing 
the  advertisement,  and  the  costs  so  incurred  did  not   flow 
naturally  from  the  defendant's  misrepresentation  (/).    On  the 
same  principle  that  the  damage  must  flow  naturally  from  the 
breach,  a  plaintiff  was  held  not  entitled  to  recover  the  costs  of 
an  action  where  the  defendant,  believing  that  he  had  authority, 
verbally  agreed  on  behalf  of  the  owners  to  let  a  house  to  the 
plaintiff  for  seven  years,  and  gave  him  possession.    The  owners 
gave  him  notice  that  the  defendant  had  no  authority  to  let  to 
him,  and  brought  ejectment.    The  defendant  advised  him  to 
resist,  and  he  did  so,  and  had  a  verdict  against  him.    It  was 
held  that  he  could  not  recover  the  costs  of  the  action  from  the 
defendant^  because  even  if  the  defendant  had  had  the  authority 
which  he  professed  to  have,  the  plaintiff  would  have  had  no 
defence  to  the  ejectment,  the  agreement  being  verbal  only,  and 
the  plaintiff  having,  therefore,  only  a  tenancy  at  will  (^).    And, 
in  another  case,  the  plaintiff  being  in  treaty  for  the  purchase  of 
the  good- will  of  a  business  was  referred  to  B.  for  the  particu- 
lars of  the  returns.    He  requested  the  defendant  to  make  the 
inquiry,  and  the  defendant,  as  the  jury  founds  falsely  and 
fraudulently  represented  to  him  that  B.  stated  them  to  average 
a  certain  amount.    The  plaintiff  bought  the  business,   and 


■(/)  Godwin  v.  Francis,  L.  R.  5  C.  P.  295  ;  89  L  J.  C.  P.  121.] 
SSf)  Pow  V.  JDavu,  1  B.  &  S.  220 ;  30  L.  J.  Q.  B.  257.] 
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finding  the  value  to  be  less  than  had  been  represented,  without 

itirther  inquiry  sued  the  vendor  for  a  false  representation,  but 

&i]ed,  as  it  turned  out  that  no  such  representation  had  been 

made  either  by  B.  or  the  vendor.   The  plaintiflF,  thereupon,  sued 

the  defendant,  and  obtained  a  verdict  for  a  sum  which  included 

the  costs  of  the  unsuccessful  action  ;  but  the  Court  made  abso-  { 

lute  a  rule  to  reduce  the  damages  by  the  amount  of  the  costs, 

the  action  having  been  rashly  and  improvidently  brought. 

There  is  a  marked  distinction  as  was  said  by  Erie,  C.  J.,  Distinction  ■ 

between  a  false  assertion  by  an  agent  such  as  was  made  in  ^^f^^Jy  ^ 

this  case,  and  a  false  assertion  by  an  agent  that  he  has  autho-  agent  and  false 

rity  to  make  the  contract.    In  the  latter  case,  it  is  a  natural  ^thOT%°^ 

consequence  that  an  action  should  be  brought,  but  not  so  in  agent. 

the  former  (A).] 

There  are  several  cases  in  which  it  appears  to  have  been  laid  Case  of  waiTanty 
down  as  a  general  rule,  that  where  goods  are  sold  with  a  war-  ^  ^" 
ranty  by  A.  to  B.,  and  B.  resells  with  a  similar  warranty  to  C, 
who  sues  and  recovers  against  him  for  breach  of  warranty,  B. 
may  recover  against  A.  not  only  the  costs  and  damages  he  bad 
to  pay  0-  in  the  former  action,  but  also  his  own  costs  incurred 
in  defending  it  (i).  But  it  has  been  pointed  out  by  Parke, 
B.  (k),  that  Leicis  v.  Peake  was  decided  on  the  ground,  that  the 
plaintiff  was  not  aware  at  the  time  he  sold  the  horse,  that  the 
warranty  was  not  complied  with.  Accordingly  where  plaintiff 
had  purchased  a  horse  of  the  defendant  with  a  warranty  of 
soundness,  and  sold  it  with  a  like  warranty  to  J.  S.,  and  the 
horse  turning  out  unsound,  J.  8.  brought  an  action  against 
him,  which  he  defended,  and  failed ;  the  jury  having  found 
that  the  plaintiff  ought  to  have  discovered  that  it  was  unsound, 
at  the  time  he  sold  it  to  J.  S.,  it  was  held  that  he  was  not 
entitled  to  recover  as  specific  damages  the  costs  incurred  by 
him  in  defending  the  former  action  (/). 

[In  a  case  of  different  character  the  defendant  had  employed  Case  of  defen- 
the  plaintiff  to  manufacture  fire  bricks  for  him  marked  with  e^^ng  pi^ntiff 
what  was  to  the  knowledge  of  the  defendant,  but  not  of  the  to  injunction. 


(h)  [Richardson  v.  Dunn,  8  C.  B.  N.  S.  655  ;  80  L.  J.  C.  P.  44.] 
(»)  Lewis  V.  Peaktj  7  Taunt.   153  ;    Mainioaring  y.  Brandon^  8  Taunt. 
202 ;  Pmnell  r.  Woodhurji,  7  C.  &  P.  117. 
(*)  10  M.  &  W.  255. 
(0  Wrigktup  y.  Chamberlainy  7  See.  598. 
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plaintiff  an  inMngement  of  the  trade  mark  of  another  maker, 
who,  in  consequence,  filed  a  bill  in  Chancery  against  the 
plaintiff  for  an  injunction  and  account.  The  plaintiff  com- 
promised the  suit  in  Chancery  and  brought  an  action  against 
the  defendant  to  recover  the  amount  which  he  had  paid  and 
the  costs  to  which  he  had  been  put.  It  was  objected  on  de- 
murrer to  the  declaration  that  the  plaintiff  having  acted  inno- 
cently, might  have  successfully  defended  the  suit,  but  the 
Court  of  Queen's  Bench  were  of  opinion  that  the  proceedings 
in  Chancery  were  well  founded,  and,  therefore  that  the  plaintiff 
had  a  good  cause  of  action  for  his  costs  and  expenses ;  and 
Crompton,  J.  with  the  acquiescence  of  Hill,  J.,  went  so  far  as 
to  say,  '^  If  the  natural  consequence  of  the  act  of  the  defendant 
is  to  plunge  the  plaintiff  into  a  Chancery  suit,  whatever  the 
result  may  be,  I  am  not  prepared  to  say  that  that  would  not  be 
a  sufficient  damage  to  ground  an  action  at  law  '*  (m),] 
Ootto  allowable  ^^  course  in  all  such  cases  as  those  above  mentioned,  the 
when  defence       defendant  in  the  second  action  will  be  liable  for  the  costs  of 

the  first,  if  he  has  advised  or  sanctioned  a  defence  being  set 
up ;  because  by  directing  a  defence  he  has  admitted  that  there 
were  reasonable  grounds  for  defending  (n).  And  it  would 
seem  that  slight  evidence  upon  this  point  may  warrant  a  jury 
in  finding  that  the  defence  was  sanctioned.  A.  sued  B.  in  an 
action,  in  which  B.  would  have  a  remedy  over  against  C. ;  B, 
gave  notice  to  C.  of  the  nature  of  the  action,  and  called  on  him 
to  come  in  and  defend  it.  This  C.  refused  to  do,  but  did  not 
forbid  a  defence  being  taken.  B.  suffered  judgment  by  default, 
and  put  A.  to  the  proof  of  his  claim,  at  the  writ  of  inquiry.  It 
was  held  that  there  was  evidence  to  go  to  the  jury  that  C.  had 
sanctioned  the  defence,  and  the  jury  having  included  these 
costs  in  the  damages  in  the  action  by  B.  against  C,  the  Court 
revised  a  new  trial  (o). 

[And  in  another  case,  silence  on  the  part  of  the  defendant  in 
the  second  action,  when  written  to  by  the  defendant  in  the  first 
action  for  instructions  how  to  act,  was  considered  a  sanction  of 
the  defence  to  the  first  action  (p).] 

[(m)  Dixon  v.  Faroeut,  8  E.  &  E.  637  ;  80  L.  J.  Q.  B.  137.] 

(n)   WUliamt  t.  Burrdl,  1  C.  B.  402  ;  ffowea  v.  Martin,  1  Eap.  162. 

(o)  Blyth  V.  Smith,  5  M.  &  G.  405. 

[(p)  Rolph  T.  Cr<mck,  L.  R.  8  Ex.  44 ;  87  L.  J.  Ex.  8.] 
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• 

[A  landlord  being  entitled  to  recover  from  his  tenant  all  the  Tenant  holding 
loss  which  he  may  sustain  by  not  being  pnt  in  possession  of  °^®^- 
the  premises  at  the  end  of  the  term,  he  can  recover  the  costs  of 
ejecting  an  midertenant  who  holds  over,  thongh  it  be  against 
the  will  of  the  tenant  (q) ;  and  where  a  tenant  held  over  and 
an  action  was  consequently  brought  against  the  landlord  by 
a  person  to  whom  he  had  agreed  to  let  the  premises  in  the 
ordinary  way,  the  landlord  was  held  entitled  to  recover  from 
the  old  tenant  the  damages  and  costs  which  he  had  to  pay  the 
new  tenant,  and  likewise  his  own  costs  of  defending  the  action 
np  to  a  point  which  was  found  to  be  reasonable  (r).] 

In  no  case  can  the  costs  of  defending  an  action  be  recovered  Bnt  not  when 
when  that  action  is  brought,  not  merely  for  the  wrongful  act  of  J^p^^'^Sre* 
the  defendant  in  the  second  action,  but  also  for  some  wrongfril  own  wrong. 
act  of  the  original  defendant  himself.  Covenant  by  assignee  of 
lease  containing  covenant  to  repair,  against  lessee,  who  had 
covenanted  with  him  that  he  had  repaired ;  breach  that  he  had 
not  repaired,  in  consequence  of  which,  plaintiff,  who  had  him- 
self assigned  over  with  a  similar  covenant,  had  been  sued  by 
his  assignee,  and  forced  to  pay  120/.  to  settle.  The  jury  in 
the  second  action  found  that  the  plaintiff  had  only  been 
damnified  by  the  breach  of  defendant's  covenant  to  the  extent 
of  50/.  On  leave  reserved  to  add  the  costs  plaintiff  had  in- 
curred in  the  former  action,  the  Court  held,  that  as  the  amount 
paid  in  it  was  greater  than  that  found  by  the  jury  to  have  been 
the  damage  caused  by  the  defendant's  non-repair,  the  difference 
must  be  taken  to  have  been  damage  caused  by  the  plaintiff's 
own  non-repair.  This  being  so,  the  defence  of  the  action 
brought  against  him  by  his  assignee,  and  the  costs  so  incurred, 
were  not  the  necessary  consequence  of  the  defendant's  breach 
of  contract  (a).  Accordingly  several  cases  have  decided,  that 
where  A.  leases  to  B.  with  covenant^,  as  for  instance  to  repair,, 
and  B.  makes  an  under-lease  to  C.  with  covenants  similarly 
worded,  and  C.  neglects  to  repair,  in  consequence  of  which  A. 
sues  B. ;  B.  in  his  action  against  C.  can  only  recover  as  damages 
the  loss  caused  by  the  breach  of  covenant,  and  not  the  costs  of 


l{q)  Henderson  t.  Squire,  L.  R.  4  Q.  B.  170 ;  38  L.  J.  Q.  B.  78.] 
[(r)  BramUy  v.  ChetterUm,  2  C.  B.  N.  S.  592  ;  27  L.  J.  C.  P.  23.] 
(t)  Short  r.  KaUotoay,  11  A.  &  E.  28. 
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the  former  action  (/),  In  all  these  cases  the  covenants,  even 
when  identical  in  words,  were  really  different  in  snbstance, 
because  a  general  covenant  to  repair  is  construed  to  have  refer- 
ence to  the  condition  of  the  premises  at  the  time  when  the 
covenant  begins  to  operate,  and  when  the  leases  are  granted  at 
different  times,  the  covenants  would  vary  substantially  in  their 
operation,  and  different  amounts  of  damages  would  be  recover- 
able (u).  But  in  the  case  in  the  0.  B.,  Maule,  J.,  said  that, 
even  if  the  covenants  were  identical  in  their  effect,  still  where 
A.  hafi  broken  his  covenant  entered  into  with  B.,  the  loss  must 
be  considered  to  result  from  that  breach,  and  not  from  the 
breach  of  an  independent  covenant  entered  into  by  A.  with  0., 
though  for  the  same  object.  In  all  these  cases  the  proper 
course  for  the  plaintiff  would  have  been  to  pay  the  proper 
amount  when  demanded  before  action  {x),  or  suffer  judgment 
by  default  (y). 
Cfaw  of  indem-  Cases  like  those  just  mentioned,  in  which  a  party  merely 
^  ^'  covenants  to  do  a  particular  thing,  are  different  from  those  in 

which  he  covenants  to  indemnify  some  one  else  against  the 
consequences  of  his  not  doing  it  In  the  latter  case  'Hhe 
defendants  would  be  responsible,  unless  they  had  put  them- 
selves into  the  same  condition  as  the  plaintiffs,  and  saved 
them  from  all  harm,  and  amongst  other  things  from  the  costs 
of  the  action  brought  against  them  ;  and  if  the  plaintiffs  had 
desired  to  be  so  secured,  they  might  have  made  themselves 
safe  by  taking  a  covenant  of  indemnity  against  any  breach  of 
the  covenants  in  the  original  lease  "  (z).  And  the  reason  of 
this  distinction  is  obvious  on  referring  to  the  doctrine  which 
is  the  foundation  of  all  damages,  viz.,  that  they  must  be  the 
natural  result  of  the  wrong  alleged.  A  covenant  to  repair 
involves  no  other  obligation  than  simply  that  the  premises 
phould  be  repaired.  Breach  of  the  covenant  entails  no  other 
injury  than  that  resulting  from  the  disrepair,  the  measure  of 
which  is  the  sum  of  money  necessary  to  restore  things  to  the 

(t)  Perdey  t.  Watts,  7  U.  A;  W.  601 ;  Walker  t.  JJotton,  10  M.  &  W. 
249 ;  Loffcm  v.  Hall,  4  C.  B.  598 ;  oveiroUng  Neale  y.  WyUie,  3  B.  &  C. 
538. 

(u)  Per  Parke,  B.,  10  M.  &  W.  268. 

(x)  10  M.  &  W.  258. 

(y)  Smith  y.  Botpdl,  6  Ezch.  730. 

(z)  Per  Parke,  B.,  7  M.  &  W.  609. 
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state  in  which  they  shonld  haye  been  kept.  Bnt  a  coyenant 
to  indemnify  at  once  leads  the  mind  to  contemplate  ulterior 
oonseqnences,  the  most  obyions  of  which  is  the  risk  of  an 
action  against  the  party  indemnified,  for  the  non-perform- 
ance of  duties,  which  the  party  indemnifying  has  taken  upon 
himself.  Accordingly  in  an  action  on  a  separation  bond,  by 
which  the  trustee  indemnifies  the  plaintiff  against  debts  in- 
corred  by  his  wife  after  separation,  the  husband  was  allowed  to 
recoyer  not  only  the  debt,  but  the  costs  of  an  action  against 
him.  And  it  is  not  necessary  to  giye  the  surety  notice  of  the 
first  action :  but  if  notice  is  giyen  to  him,  and  he  refuse  to 
defend  the  action,  in  consequence  of  which  the  person  to  be 
indemnified  is  obliged  to  pay  the  demand,  that  is  equiyalent 
to  a  judgment,  and  estops  the  other  party  from  saying  that 
the  defendant  in  the  first  action  was  not  bound  to  pay  the 
debt  (a).  And  full  costs  as  between  attorney  and  client  will 
be  allowed  (b),  Eyen  in  such  cases,  howeyer,  the  costs  to 
be  recoyerable  must  be  necessarily  incurred.  A  man  has  no 
rights  merely  because  he  has  an  indemnity,  to  defend  a  hope- 
less action,  and  put  the  person  guaranteeing  to  a  useless 
expense  (c).  And  although  the  indorser  of  a  bill  of  exchange 
is  in  a  certain  sense  a  surety  for  the  acceptor,  there  is  no  such 
privity  between  them  as  will  enable  the  indorser,  who  has 
been  forced  to  pay  the  bill,  to  recoyer  against  the  acceptor 
re-exchange,  much  less  costs  incurred  by  him  in  an  action 
on  the  bill  {d). 

[The  same  principle  applies  where  a  person  authorises  another 
to  do  an  act  in  his  name  and  indemnifies  him  against  the 
consequences.  Thus,  where  a  landlord  authorised  a  broker  to 
distrain,  and  undertook  to  indemnify  him  against  all  costs  and 
charges  in  respect  of  any  law  expenses  or  actions  that  might 
arise  or  be  brought  against  him,  and  the  broker  distrained 
in  a  perfectly  regular  way,  but  the  tenant  brought  a  yexatious 
and  groundless  action  against  him,  which  he  defended,  and 
the  tenant  was  nonsuited,  the  broker  was  held  entitled  to 

(a)  Dufidd  T.  Scott,  8  T.  R.  874  ;  Jorus  v.  WiUiatM,  7  M.  &  W.  498. 
{b)  Smith  V.  Ccmpton,  8  B.  &  Ad.  407  ;  [Howard  t.  Lovegrove,  L.  B.  6  Ex. 
48  ;  40  L.  J.  Bx.  18.] 

(c)  lOM.  &  W.  259;  OUUUt.  Rvppon,  IM.  &  M.  406;  KnightY.  ffughts, 
ibid.  247. 

(d)  Dawton  y.  Morgan,  9  B.  &  C.  618. 
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OoBts  of  action 
against  two. 


Time  to  wliich 
damages 
assessed. 
Not  allowed 
before  cause  of 
'action  arose. 


recover  from  the  landlord  the  costs  of  defending  the  action. 
It  was  urged  that  the  landlord  only  bonnd  himself  to  in- 
demnify against  the  costs  of  actions  which  might  be  brought 
on  the  ground  that  there  was  no  right  of  distress,  biit  it  was 
considered  that  the  indemnity  extended  to  all  actions  to  which 
the  broker  might  be  subjected,  except  for  actual  misconduct 
or  default  of  himself  or  his  serrants  («).] 

The  last  point  upon  which  we  need  remark  is  where  the 
first  action  is  against  two  jointly,  and  the  second  is  brought 
by  one  of  the  two  alone.  An  instance  of  this  sort  occurred 
where  two  were  indicted  for  a  conspiracy.  It  was  held  that 
if  one  employed  aii  attorney  he  might,  in  an  action  for 
malicious  prosecution,  properly  charge  the  costs  of  defending 
both,  because  each  was  interested  in  the  acquittal  of  the  other. 
But  if  each  had  a  distinct  defence,  as,  for  instance,  if  one 
alone  proved  an  alibis  it  was  said  that  the  case  might  be 
different.  There,  however,  the  costs  would  be  easily  severable, 
and  the  jury  would  be  bound  to  consider  how  they  should  be 
borne  (/). 

III.  The  next  subject  of  inquiry  relates  to  the  period  of  time 
in  reference  to  which  damages  may  be  assessed. 

It  is  of  course  quite  clear  that  no  damages  can  be  given  on 
account  of  anything  before  the  cause  of  action  arose.  There- 
fore where  the  plaintiff  claimed  damages  for  not  grinding  at  his 
mill  from  2  Jac.  I.  to  the  12  Jac.  I.,  and  at  the  same  time 
showed  that  his  title  to  the  mill  dated  from  11  Jac.  I.,  general 
damages  being  given  for  the  plaintiff,  the  judgment  was 
arrested  (ff).  And  similarly  where  the  declaration  stated  that 
the  defendant  on  the  drd  of  August  caused  the  plaintiff's 
meadow  to  be  overflowed,  whereby  he  lost  all  the  use  and 
profit  of  it  from  the  2nd  of  July  (A). 

Cases  of  much  greater  difficulty  often  arise  when  the 
question  is  up  to  what  time,  subsequent  to  the  cause  of 
action,  damages  may  be  assessed.  Whether  they  must  be 
limited  by  the  commencement  of  the  action,  or  may  be  calcu- 
lated up  to  the  time  of  verdict,  or  to  an  indefinite  period 


[(e)  Ibbett  t.  De  la  Salle,  6  H.  &  N.  233  ;  30  L  J.  Ex.  44.] 

(f)  Rowlands  r.  Samuel,  11  Q.  B.  89. 

ig)  Harbin  v.  Green,  Hob.  189. 

(Jt)  Prince  y.  MotUton,  Lord  Baym.  248. 
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afterwards.  The  result  of  these  decisions  seems  to  be,  that  Role  where 
dams^B  arising  subsequent  to  action  brought,  or  even  to  ^^^Jj^ 
the  date  of  verdict,  may  be  taken  into  consideration,  where  action  brought, 
they  are  the  natural  and  necessary  result  of  the  act  com- 
plained of,  and  where  they  do  not  themselves  constitute  a  new 
cause  of  action.  Hence,  where  an  action  was  brought  by  a 
master  for  an  injury  to  his  apprentice,  he  was  allowed  to 
receive  such  damages  as  would  compensate  him  for  the  loss  of 
service  during  the  remainder  of  the  term,  for  such  subsequent 
loss  could  never  form  the  ground  of  a  fresh  action,  the  action 
being  founded  not  upon  the  damage  only,  but  upon  the  un- 
lawful act  and  the  damage  (t ).  And,  on  this  principle,  where 
a  plarntifT,  who  had  recovered  in  a  previous  action  for  assault 
and  battery,  brought  a  fresh  action  upon  another  piece  of  his 
skull  coming  out,  it  was  held  that  the  former  recovery  was  a 
bar,  and  Holt,  C.  J.,  said,  "  Every  new  dropping  is  a  new 
nuisance,  but  here  is  not  a  new  battery,  and  in  trespass,  the 
grievousness  or  consequence  of  the  battery  is  not  the  ground 
of  the  action,  but  the  measure  of  damages  which  the  jury 
must  be  supposed  to  have  considered  at  the  trial "  {k).  This 
doctrine  has  been  applied  in  some  very  recent  cases.  In  one 
the  facts  were,  that  the  defendant  had  excavated  up  to  the 
borders  of  his  own  mine,  and  then  made  an  aperture  in 
the  plaintiff's,  through  which  water  continued  to  flow  into 
the  mine  of  the  latter.  It  was  held,  first,  that  there 
was  no  legal  obligation  upon  the  defendant  to  fill  up  the 
s^rture  so  made,  and  that  the  leaving  it  open  did  not 
amount  to  a  continuing  nuisance ;  secondly,  that  a  recovery 
in  a  former  action  for  making  the  aperture  barred  all  con- 
sequential damages  from  its  remaining  open  (/).  In  another 
case  the  declaration  was  for  mining  under  the  plaintiffs' 
dwelling,  and  depriving  it  of  the  support  to  which  it  was 
entitled.  The  plea  stated  a  former  action  for  the  same  cause, 
and  accord  and  satisfaction;  to  this  plea  the  plaintiffs  new 
assigned,  stating  that  in  consequence  of  the  same  acts  in 
respect  of  which  the  agreement  was  entered  into,  but  after 
that  agreement^  fresh  injury  had  arisen  to  their  premises.  This 

(f)  ITodtoU  T.  StaOehrass,  11  A,  &  E.  801,  805. 

{h)  PeUer  ▼.  -ficofe,  1  Salk.  11. 

(/)  Clegg  y.  Dearden,  12  Q.  B.  676. 
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new  assignmeiifc  was  demnrred  to,  and  judgment  given  for  the 
defendant :  Parke,  B.,  said, ''  We  think  this  action  is  for  an 
injniy  to  a  right,  and  consequently  there  was  a  complete 
cause  of  action  when  the  wrong  was  done,  and  not  a  new 
cause  of  action  when  damage  was  sustained  by  reason  of  the 
original  wrong.  When  so  much  of  the  stratum  was  taken 
away  as  to  deprive  the  plaintiffs'  house  of  the  support  to 
which  the  plaintiffs  were  entitled,  a  cause  of  action  accrued, 
although  no  actual  damage  occurred  by  the  sinking  of  the 
land  or  the  falling  of  the  house,  or  any  part  of  it,  or  even  by 
part  of  the  structure  being  cracked  or  displaced ;  although 
it  would  not  be  easy  to  prove  that  an  essential  part  of  the 
support  was  withdrawn,  unless  some  actual  effect  upon  the 
land  or  structure  was  produced.  For  this  wrong  the  plaintiffs 
would  have  a  right  to  recover  a  full  compensation  including 
the  probable  damage  to  the  fabric,  and  if  they  had  already 
obtained  a  verdict  with  damages,  they  must  be  presumed  to 
be  satisfied  for  all  the  consequences  of  the  wrong  ;  and  if 
instead  of  having  a  verdict  they  receive  with  their  own  con- 
sent a  satisfaction,  such  satisfaction  is  to  be  considered  to 
compensate  for  all  the  consequences  of  the  wrong  "  (w).  [And 
though  this  case  has  been  overruled  as  to  so  much  of  the 
judgment  as  states  that  the  cause  of  action  arises  in  such 
cases  when  the  excavation  which  diminishes  the  support  to 
the  plaintiff's  land  is  made  and  before  actual  damage  is  sus- 
tained, and  it  has  since  been  declared  by  the  House  of  Lords 
that  the  cause  of  action  arises  when  the  mischief  actually 
occurs  (n),  the  decision  that  actual  damage  having  been  sus- 
tained before  the  commencement  of  the  first  action,  no  second  or 
fresh  action  can  be  brought  for  subsequent  accruing  damages 
remains  unimpeached  ((?).]  And  so  where  the  defendant  had 
engaged  the  plaintiff  to  travel  with  him  as  his  courier,  the 
engagement  to  commence  on  a  future  day,  and  before  that 
day  had  arrived,  refused  to  employ  him,  the  Court  of  Queen's 
Bench  decided  that  the  plaintiff  might  sue  at  once,  and  that 

(m)  NidtlinT.   Williams,  10  Kxch.  259  ;  28  L.  J.  Exch.  885,  S.  C. 

Un)  Backhouse  y.  £onomi,  9  H.  L.  Cases,  508 ;  84  L  J.  Q.  B.  181,  ante, 

P-  /•]   „ 

[(o)  Ib.f  per  Lord  Westbury,  0.,  9  H.  L.  Cases,  at  p.  512,  and  see  per 

Willes,  J.,  in  Ex.  Gh.  E.  B.  &  K  at  p.  658 ;  28  L.  J.  Q.  B.  at  p.  881 ;  Hamer  y. 

KnowUs,  6  H.  &  N.  454 ;  80  L.  J.  Ex.  102.] 
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in  asseesmg  damages  the  jniy  would  be  justified  in  looking  at 
all  that  had  happened,  or  was  likely  to  happen,  to  increase  or 
mitigate  the  loss  of  the  plaintiff  down  to  the  time  of  trial  {p). 

In  snitB  against  attomies  for  breach  of  duty,  the  negligence  NogUgenoo  of 
is  the  cause  of  action  and  not  the  consequential  injury  (q) ;  »*toniwB. 
no  fresh  suit  can  be  brought  upon  the  accrual  of  fresh  loss ; 
hence  it  follows  that  in  such  cases  the  jury  may  giye  as 
damages,  not  only  what  has  been,  but  what  may  naturally  be, 
the  result  of  the  wrong  complained  of,  for  otherwise  there 
would  be  no  redress. 

In  all  actions  upon  contracts  for  a  principal  sum  and  Interest 
interest,  both  shall  be  included  in  the  judgment  up  to  the 
time  when  the  plaintiff  is  entitled  to  sign  it,  for  the  interest  is 
an  accessory  to  the  principal,  and  he  cannot  bring  an  action 
for  any  interest  grown  due  between  the  commencement  of  his 
action  and  the  judgment  in  it  (r).  And  this  in  the  invariable 
practice  in  actions  on  bills  of  exchange  and  other  debts  which 
carry  interest  (3). 

Aa  an  instance  of  probable  Aiture  loss  being  taken  into  con- 
sideration, I  may  mention  a  case  where  the  agreement  was, 
that  the  defendant  should  appoint  the  plaintiff  to  the  com- 
mand of  one  of  his  ships,  which  was  chartered  by  the  East 
India  Company  for  two  voyages.  It  appeared  that  it  would 
be  discretionary  with  the  Company  to  allow  him  to  command 
on  the  second  voyage;  but  they  generally  permitted  such 
appointments  to  be  renewed.  It  was  held  that  the  jury  might 
gire  damages  for  the  loss  of  both  voyages,  though  the  time 
for  the  second  had  not  yet  arrived  (Q. 

The  rule  in  all  these  cases  seems  to  be,  that  general  evidence  Evidence  of 
of  matter  accruing  subsequent  to  the  action  may  be  used  for  '^^^  damage 
the  purpose  of  showing  what  was  the  natural  and  probable 

{p)  HacfuUr  r.  De  Latour,  2  R  A;  B.  678 ;  22  L.  J.  Q.  B.  455.  [The 
promiBee  may,  in  such  a  case,  treat  the  repudiation  of  the  other  party  as  a 
-vTongfol  patting  an  end  to  the  contract,  and  may  at  once  bring  his  action 
as  on  a  breach  of  it,  and  will  be  entitled  to  such  damages  as  would  have 
arisen  from  the  non-performance  of  the  contract  at  the  appointed  time,  sub- 
ject, however,  to  abatement  in  respect  of  any  circumstances  which  may  have 
afforded  him  the  means  of  mitigating  his  loss ;  Frost  v.  Kntght,  L.  B.  7  Ex. 
at  p.  113 ;  41  L.  J.  Ex.  at  p.  79,  in  Ex.  Ch.] 

iq)  Short  V.  McCarthy,  3  B.  &  A.  626  ;  Bowdl  v.  Young,  5  B.  &  C.  259. 

(r)  Johnton  v.  Bland,  2  Burr.  1087. 

(t)  2  Wms.  Saund.  171  d,  n.  (g),    [2  Wms.  Notes  to  Saund.  499.] 

[t)  Richardvm  v.  MdlUk,  2  Bing.  229. 
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resnlt  of  the  defendant'B  condnct ;  bnt  that  particular  facts  are 
not  admissible,  as  a  specific  ground  of  damage,  to  be  atoned 
for  on  their  own  account.  Hence,  in  an  action  of  libel  against 
a  master  of  a  ship,  as  to  his  way  of  business,  evidence  was 
received  of  a  falling  off  in  the  profits  of  his  next  voyage, 
although  it  took  place  four  months  after  action  brought; 
this  being  merely  a  mode  of  estimating  the  damage  likely  to 
flow  from  the  publication  of  the  libel  (u).  But  in  another 
case  of  libel,  it  was  held  that  evidence  could  not  strictly  be 
given  of  a  specific  result,  such  as  the  arrest  of  the  plaintiff 
subsequent  to  the  commencement  of  the  suit^  in  consequence  of 
the  defamatory  words ;  if,  however,  no  objection  was  made  by 
defendant's  counsel,  it  might  fairly  be  left  to  the  jury  as 
showing  the  probable  effects  of  the  libel,  and  would  perhaps 
prevent  a  second  action  (v). 
Damage  not  n-  On  the  other  hand,  where  the  damages  subsequent  to  the 
coverabie,  where  commencement  of  the  action  are  not  the  necessary  result  of 

the  alleged  wrong,  or  where  they  might  be  the  foundation  of 
a  firesh  action,  they  cannot  be  included  in  the  verdict  of  the 
jury. 

The  first  point  was  the  ground  of  the  decision  in  HambUUm 
V.  Veere  (x),  where  the  action  was  for  procuring  the  plaintiff's 
apprentice  to  depart  from  his  service,  and  for  [the  loss  of  his 
service  for  the  whole  residue  of  the  term  of  his  apprenticeship, 
which  had  not  yet  expired.  General  damages  were  given  and 
judgment  arrested.  Here  it  was  not  the  inevitable  result  of 
the  defendant's  act  that  the  apprentice  should  continue  per- 
manently absent,  because  possibly  be  might  return  (y).  And 
so  where  the  declaration  was  against  an  apprentice  for  going 
away  before  his  time,  whereby  the  plaintiff  lost  his  services  for 
the  said  term,  which  was  also  unexpired  {z).  This  case  would 
also  have  bfeen  open  to  the  second  objection,  viz.,  that  a  fresh 
action  would  lie  against  him  for  every  day  he  remained 
absent  (a). 


Bubsequent  in- 
jtuy  not  neoes- 
sary  result  of 
defendant's  act^ 


{u)  Ingram  Y.  Lawaon,  8  See.  471. 
{v)  Ooslin  V.  Corryf  8  Sco.  N.  R.  21. 
(x)  2  Wms.  Saund.  170.     [2  Wms.  Notes  to  Saund.  491.] 
(y)  See  per  Littledale,  J.,  11  A.  &  E.  305.     [And  so  Levns  v.  Peachey,  1 
H.  &  C.  518 ;  31  L.  J.  Ex.  496.] 
(z)  ffom  T.  Chandler,  1  Mod.  271. 
(a)  11  A.  A;  E.  804. 
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Upon  the  seoond  ground  many  cases  have  been  decided.  A  or  ground  of  new 
plain  application  of  the  rule  was  in  a  case  where,  upon  the  ^^^^ 
execution  of  a  writ  of  inqniiy  against  the  defendant  for  neces- 
saries supplied  to  his  sons,  the  jury  took  into  consideration 
goods  famished  np  to  a  date  after  the  writ  of  inquiry  (&). 
So  where  in  an  action  for  false  imprisonment,  damages  were 
giyen  for  a  continuance  of  the  imprisonment  after  the  com- 
mencement of  the  action  (c)  ;  for  every  instant  of  detention 
withont  just  cause  is  a  new  capture  (d).  In  cases,  too,  of  Nnunnces,  and 
nuisances  and  continued  trespasses  upon  land,  as  each  instant  ^^^^ 
the  nuisance  or  trespass  is  continued  is  a  firesh  ground  of 
action,  it  is  clear  the  jury  cannot  give  damages  beyond  the 
commencement  of  the  existing  suit(0).  So,  too,  where  the 
act  done  is  itself  innocent,  as  digging  upon  one's  own  land, 
but  a  consequential  damage  ensues  to  another,  which  gives 
a  ground  of  action,  then  a  fresh  cause  for  suit  arises  upon 
each  fresh  damage.  Consequently,  each  instance  of  damage 
must  be  assessed  on  its  own  account,  and  friture  damage 
cannot  be  considered  (/).  Where,  however,  the  original  act 
done  was  itself  a  trespass,  but  is  done  by  a  person  or  body 
who  are  protected  by  statute  from  any  suit  for  anything  done 
under  their  powers,  unless  brought  within  a  particular  time 
"  after  the  act  dome,''  no  suit  can  be  brought  for  any  continu- 
ance of  such  trespass ;  nor  for  any  consequential  damage 
resulting  from  it  after  the  period  of  limitation  (^).    It  would 


(6)  Baker  v.  Bache,  2  Ld.  Baym.  1382. 

(c)  Bra^fidd  y.  Lee,  1  Ld.  Baym.  329 ;  Haribury  t.  Ireland,  Cro.  Jac. 
618. 

{d)  Withers  v.  Benley,  Cro.  Jac.  879. 

(e)  Per  Holt,  C.  J.,  FeUer  v.  Beale,  1  Salk.  11 ;  BoseweU  v.  Prior,  2  Salk. 
460  ;  Bolmee  t.  Wilioth,  10  A.  &  B.  503  ;  Hudson  v.  Nicholson,  5  M.  &  W. 
437 ;  Thompson  v.  Gibson,  7  M.  &  W.  456  ;  [BaUishill  v.  Jteed,  18  C.  B. 
696  ;  25  L.  J.  C.  P.  290  ;  BankaH  r.  HovghUm,  28  L.  J.  Ch-  473 ;  27 
Beav.  425.1 

(/)  RoberU  y.  Read,  16  East,  215  ;  OiOon  y.  Boddinffton,  By.  &  M.  161, 
explained  1  B.  &  Ad.  893.  [See,  howeyer,  Bonomi  y.  Backhouse,  ante, 
p.  60.] 

(^)  WordsvoorthY.  Harley,  1 B.  &  Ad.  391 ;  Ld.  Oakley  y.  Kensington  Canal 
Co. ,  5  B.  &  Ad.  188.  [But  where,  in  Bnch  a  case,  the  maintenance  of  works  in  an 
inefficient  condition  causes  a  recurring  injury  to  the  plaintiff,  as,  for  example, 
by  flooding  his  colliery  in  rainy  weather,  a  jury  are  not  to  giye  damages  on 
the  assumption  that  the  works  will  be  continued  in  an  inefficient  condition ;  and 
a  continuance  of  the  wrongful  act  with  fresh  damages  will  constitute  a  fresh 
cause  of  action ;  Whitehouse  t,  Fellowes,  10  C.  B.  N.  S.  765 ;  30  L.  J. 
0.  P.  805.] 
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follow,  then,  that  damages  in  the  first  action  ought  to  consti- 
tute a  full  satisfaction  for  any  injury  that  could  reasonably  and 
naturally  spring  from  it ;  for  otherwise  an  injustice  would  be 
done  to  the  plaintiff.  And  here  a  curious  difficulty  might 
arise ;  for,  although  no  fresh  action  can  be  brought  after  the 
period  of  limitation  has  run  out,  there  is  nothing  to  prevent  a 
series  of  actions  being  brought  during  this  period,  since,  except 
so  far  as  the  statute  interferes,  the  case  would  come  under  the 
rule  as  to  continuing  trespasses  laid  down  above  (A). 

In  fact,  the  whole  law  upon  the  subject  of  damages  in  the 
case  of  continuing  nuisances  or  trespasses,  seems  in  a  very  un- 
satisfactory state.  Suppose  the  defendant  to  have  built  a  house 
on  the  plaintiff's  ground,  this  is  a  continuing  trespass ;  and 
as  long  as  it  lasts  the  plaintiff  may  bring  fresh  actions,  and 
obtain  fresh  damages.  Indeed  he  must  do  so,  because  it 
would  appear  each  action  can  only  reimburse  him  for  the  loss 
sustained  up  to  its  commencement.  The  defendant  cannot 
protect  himself  against  this  succession  of  attacks,  because  even 
if  it  were  his  desire,  it  is  not  in  his  power  to  enter  the  plaintiff's 
land  and  put  an  end  to  the  nuisance  himself  («).  The  fair  rule 
in  such  a  case  would  be,  to  give  the  plaintiff  such  damages  as 
would  compensate  him  for  the  loss  sustained  up  to  the  time  of 
verdict,  and  would  pay  him  for  putting  the  land  into  its  original 
state.  If  he  chose  to  leave  the  trespass  after  this,  it  would 
clearly  be  because  he  thought  it  advantageous  to  himself; 
and  if  so,  he  ought  not  to  be  allowed  to  sue  again.  There  is 
one  case  which  is  almost  in  accordance  with  this  view.  It 
was  an  action  on  a  covenant  to  repair  premises,  and  judgment 
for  plaintiff  on  demurrer.  The  premises  had  got  into  worse 
repair  since  the  commencement  of  the  action,  and  the  jury, 
in  assessing  damages,  computed  the  expense  the  plaintiff  had 
been  at  in  doing  repairs  which  became  necessary  between 
action  brought  and  writ  of  inquiry.  The  judgment  upon  this 
point  was  affirmed  in  error  {k).  It  is  quite  clear  in  this  case 
that  there  was  a  new  breach  of  covenant  in  allowing  the  pre- 
mises to  go  into  worse  repair  since  the  issuing  of  the  writ,  for 
which  a  new  action  might  have  been  brought^  and  new  damages 

{h)  Holmes  v.  Wilton,  &c. 

{{)  A  nthony  v.  Haney,  8  Biogh.  186. 

(it)  Skortridge  v.  Lamjplughy  2  Ld.  Rajm.  803. 
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recovered-  The  jury,  however,  took  the  common  sense  view 
of  the  matter,  and  gave,  as  every  jnry  practically  does,  snch 
damages  as  would  reimburse  him  for  all  loss  incurred  up  to 
the  time  the  case  came  under  their  cognisance. 

Where  the  wrong  complained  of  has  involved  the  plaintiff  Liability  to  pay 
iu  a  legal  liability  to  pay  money  to  a  third  party,  the  amount  Stowedfor. 
of  this  liability  may  be  included  in  the  damages,  though  not 
yet  paid  by  the  plaintiff  (Z).  But  it  is  otherwise  where  the  obli- 
gation, though  a  moral,  is  not  a  legal  one.  Therefore,  where 
the  declaration  was  for  wounding  the  plaintiff's  son,  whereby 
the  plaintiff  had  been  put  to  great  expense  in  medicines,  &c., 
for  his  cure  ;  it  was  held,  that  as  to  the  surgeon's  bill,  the 
juiy  were  to  consider  the  amount  as  paid  by  the  plaintiff, 
since  the  surgeon  could  compel  the  payment  of  it ;  but  that 
the  physician's  fees  could  not  be  taken  into  account,  since 
they  had  not  been  actually  paid,  and  he  could  not  enforce 
them  (m). 

As  to  the  consequence  of  a  declaration  claiming  on  its  face 
damages  for  a  period  after  action,  or  before  the  cause  of  action 
arose,  see  post,  p.  434. 

IV.  It  now  remains  to  discuss  the  cases  in  which  evidence  Mitigation  of 
may  be  given  in  mitigation  of  damages.  oamago 

The  leading  principle  upon  this  question  is,  that  matter  mnst  be  pleaded 
which  if  pleaded  would  have  gone  in  bar  of  the  action,  can-  ^***^  ®* 
not  be  given  in  evidence  to  reduce  damages  unless  pleaded. 
Therefore  where  the  action  is  for  wrongfully  discharging  the 
plaintiff  from  the  defendant's  service,  and  the  defendant  only 
pleads  payment  into  court,  he  cannot  show,  in  mitigation  of 
damages,  that  he  discharged  the  plaintiff  for  misconduct. 
In  an  action  of  assault  against  the  sheriff,  if  he  pleads  not 
guilty  only,  he  cannot  for  the  same  purpose  give  evidence  of 
his  writ  (n).  So  where  the  action  was  against  a  captain  of 
a  ship  for  assault  and  imprisonment,  evidence  that  the  plain- 


(0  McMm  V.  Barker,  1  C.  &  K.  100,  101  ;  Smith  ▼.  HoweU,  6  Exch.  780 ; 
[BandaU  t.  Raper,  E.  B.  &  E.  84  ;  27  L.  J.  Q.  B.  266.] 

(«)  Dixon  T.  BeU,  1  Stark.  287.  [Now  by  21  k  22  Vict.  c.  90,  s.  81,  phy- 
ncians,  if  registered,  may  recover  their  fees  nnder  a  bye-law  of  the  College  of 
Phyncians,  passed  under  this  section.  Fellows  of  the  College  are  prevented 
from  sning,  but  this  does  not  extend  to  members.  See  Gibbon  v.  Bitdd, 
2  H.  AC.  92;  82  L.  J.  Ex.  182.] 

(n)  Speck  Y,  PhiUips,  5  M.  &  W.  279,  281. 
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tiff  was  one  of  the  crew,  and  that  the  acts  charged  were  a 
punishment  for  his  miscondact,  was  excluded  (o).  Nor  in 
trover  can  the  defendant  under  not  guilty  be  allowed  to  set  up 
title  in  a  third  party  (p) ;  nor  in  trespass,  a  recovery  of 
damages  against  a  co-trespasser  who  is  not  sued(<7);  nor 
in  an  action  for  goods  bargained  and  sold,  that  there  was  a 
false  representation  as  to  their  quality,  without  a  special 
plea(r).  The  case  of  payment,  which  had  caused  some 
contradictory  decisions  when  it  took  place  after  action 
brought  («),  is  now  provided  for  by  two  rules  of  court  {t\  which 
enact,  that  payment  shall  not  in  any  case  be  allowed  to  be 
given  in  evidence  in  reduction  of  damages  or  debt,  but  shall 
be  pleaded  in  bar  ;  and  that  pleas  containing  a  defence  arising 
after  the  commencement  of  the  action,  may  be  pleaded  to- 
gether with  pleas  of  defence  arising  before  the  commencement 
of  the  action  (u). 

The  sole  object  intended  to  be  effected  by  allowing  this 
species  of  evidence,  is  to  arrive  on  the  whole  at  the  real 
worth  of  the  article  furnished,  where  the  action  is  for  the  price 
of  goods  or  the  like ;  or  the  actual  damage  resulting  in  the 
^st  instance  from  the  defendant's  act.  This  only  ought  to 
be  paid  for.  The  admission  of  the  evidence  is  not  allowed  to 
operate  as  a  cross-action  for  any  purpose  beyond  this.  There- 
ibre  in  an  action  for  the  price  of  a  ship,  which  was  not  built 
according  to  specification  the  defendant  might  show  how 
much  less  it  was  worth  in  consequence  of  the  breach  of  con- 
tract ;  but  he  could  not  show  damage  resulting  from  this 
breach,  and  the  cost  of  necessary  repairs  in  consequence. 
This  required  a  separate  action  (2;).  And  so  in  an  action  by 
a  broker  for  money  paid  for  shares,  the  defendant  was  not 
allowed  to  set  up  a  conversion  of  the  shares  by  the  broker  (y). 


(0)  Watson  V.  Chrittie,  2  B.  &  P.  224.  [And  see  Pwolas  y,  EoUand, 
3  Ir.  L.  E.  583.] 

ip)  Finch  Y.  Blount,  7  C  &  P.  478. 

(q)  DayY.  Porter,  2  M.  &  Eob.  161. 

(r)   Woodhoute  y.  Svfift,  7  C.  &  P.  810. 

(»)  See  LecUard  v.  Boucher,  7  C.  &  P.  1  ;  ShirUyY.  Jacobs,  2  B.  N.  C.  88  ; 
Bichardaon  v.  Bobertaon,  1  M.  &  W.  463. 

(0  PI.  Eules,  T.  T.  1863,  14,  22. 

(u)  See  6  M.  &  W.  282. 

(x)  Mondd  y.  Steel,  8  M.  &  W.  858. 

{y)  Francis  v.  Baker,  10  A.  ft  K  642. 
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Nor  can  he  show  quite  an  independent  breach  of  contract  by 
plaintiff  after  action  brought.  Thus  in  an  action  against  the 
defendant  for  not  paying  for  goods  at  the  period  agreed  on, 
he  could  not  ahow  in  reduction  of  damages,  that  the  plaintiff, 
after  action  brought,  had  refused  to  deliyer  the  goods,  such 
delivery  not  being  a  .condition  precedent  to  his  obligation  to 
pay(2).  Still  less  can  matter  completely  collateral,  and 
merely  res  inter  alios  acta,  be  so  used.  Hence  where  the 
defendant  was  sued  for  injuring  the  plaintiff's  ship  by  a 
collision,  he  could  not  obtain  a  reduction  of  damages  on  the 
ground  that  the  plaintiff  had  recoyered  from  the  insurers  (a). 
This  would  be  to  allow  the  wrong-doer  to  pay  nothing,  and 
take  all  the  benefit  of  a  policy  of  insurance  without  paying 
the  premium.  On  the  same  principle  it  would  be  no  defence 
in  an  action  against  an  annuitant,  or  any  other  debtor,  that 
the  value  of  the  annuity  had  been  recovered  against  the 
plaintiff's  attorney  in  an  action  for  negligence  in  its  negoti* 
ation,  or  tbat  the  sheriff  had  been  forced  to  pay  the  debt 
in  an  action  for  an  escape  (h). 

There  are  dicta  of  two  eminent  judges  which  seem  to  con- 
tradict this  rule.  Trover  was  brought  against  the  purchasers 
of  goods  which  had  been  wrongfully  sold  by  the  master  of  the 
ship.  The  purchasers  pleaded  a  former  recovery  against  the 
shipowners.  It  appeared  that  the  latter,  in  the  action  against 
them,  had  suffered  a  verdict  to  the  value  of  the  ship  and 
freight  under  53  G.  III.  c.  159,  which  was  far  less  than  the 
value  of  the  goods  sold.  Bayley,  J.,  said,  "  Independently  of 
the  statute,  the  jury  were  not  bound  to  make  the  full  value  of 
the  goods  the  measure  of  the  damages  in  the  former  action ; 
they  might  reasonably  give  small  damages  on  the  ground  that 
an  action  would  lie  against  the  purchasers."  And  Holroyd,  J., 
concurred,  saying,  "  The  probability  of  a  recovery  in  an  action 
against  this  defendant  might  keep  down  the  damages  on  the 
count  of  trover.  In  an  action  against  a  sheriff  for  an  escape, 
small  damages  are  often  given  on  the  ground  that  the  debt 
is  not  extinguished ;  and  the  whole  amount  may  afterwards 
be    recovered,    notwithstanding    the    recoveiy    against    the 

(z)  BarUtU  ▼.  Eolme$,  13  C.  B.  630  ;  22  L  J.  C.  P.  182. 

(a)   Tata  v.  WhjfU,  4  B.  N.  C.  272,  [and  see  |)o<^,  p.  893,  n.  (r).] 

(6)  HunUr  t.  King,  4  B.  &  A.  209. 
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sheriff"  {c).  I  apprehend,  however,  with  great  submission 
that  these  dicta  cannot  be  relied  on.  They  were  quite  un- 
necessary to  the  decision.  That  relating  to  the  sheriff  is 
clearly  contrary  to  modem  decisions ;  for  it  has  been  expressly 
ruled  that  the  true  measure  of  damage  is  the  value  of  the 
custody  of  the  debtor  at  the  time  of  the  escape,  and  no  deduc- 
tion ought  to  be  made  on  account  of  anything  which  the 
plaintiff  might  have  obtained  by  diligence  after  the  escape  (d). 
On  principle,  too,  the  doctrine  seems  equally  unsustainable. 
Every  man  must  pay  for  the  damage  caused  by  his  own  act. 
How  can  this  damage  be  lessened  by  the  fact  that  the  plaintiff 
might  have  sued  others  if  he  had  chosen  ?  The  law  says,  you 
may  exact  satisfaction  from  any  one  of  the  parties  who  have 
injured  you.  What  right  have  the  jury  to  say,  you  shall 
only  get  satis£Eu:tion  by  suing  all?  In  cases  of  tort  the  law 
says,  damages  shall  not  be  apportioned  among  the  wrong- 
doers {e).  How  can  the  jury  say  that  they  shall  ?  Finally, 
could  any  judge  leave  to  the  jury,  as  relevant  evidence,  facts 
going  to  show  the  collateral  liability  of  other  parties?  If 
so,  must  he  not  also  admit  evidence  to  show  that  they  were 
not  liable,  and  if  liable  not  solvent,  and  if  solvent  out  of  the 
jurisdiction  ?  The  case  seems  almost  to  come  to  a  reductio  ad 
ahsurdum. 

Two  cases  which  are  frequently  cited  seem  to  be  reducible 
to  the  same  rule  as  to  the  inadmissibility,  in  reduction  of 
damages,  of  extrinsic  matter  arising  subsequent  to  the  cause 
of  action.  In  one  it  appeared  that  the  bankrupt  had  deposited 
with  the  defendants,  his  bankers,  a  sum  of  money  for  the 
specific  purpose  of  meeting  some  bills.  He  was  at  the  time 
indebted  to  them  in'  a  greater  amount  than  the  sum  deposited. 
Instead  of  applying  the  money  as  directed,  the  defendants 
placed  it  to  his  credit  with  themselves ;  the  bills  were  dis- 
honoured at  maturity,  and  the  action  was  brought  by  the 
assignees  in  bankruptcy,  for  breach  of  the  agreement,  to 
recover  the  money.  It  was  held  that  they  might  recover  it 
all ;  that  as  soon  as  the  defendants  refused  to  apply  the  money 


(c)  Morris  v.  BoUnton,  8  B.  &  C.  196,  205,  206. 

(rf)  Arden  v.   Goodacre,  11  C.  B.  871  ;  20  L.  J.  C.  P.  184.  ^  Pee  pout, 

p.  857. 

(e)  Merripoeather  v.  iVwww,  8  T.  R.  186. 
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to  the  use  directed,  they  were  liable  to  be  sned  for  it  in  an 
action  for  money  had  and  received ;  that  in  such  an  action  the 
fact  of  his  being  indebted  to  them  would  only  be  material  as 
entitling  them  to  a  set-off ;  and  that  as  they  conld  not  avail 
themselves  of  this  in  answer  to  an  action  of  special  assumpsit, 
it  conld  not  be  used  in  redaction  of  damages  (/*).  In  the 
other  case,  the  bankrupt  had  given  the  defendant  a  bill,  drawn 
by  himself,  for  600/.,  which  the  defendant  agreed  to  discount, 
retaining  100/.  and  the  discount.  He  never  paid  the  bank- 
rupt anything.  The  action  was,  as  in  the  former  instance,  by 
the  assignees  in  bankruptcy,  for  breach  of  the  agreement. 
The  jury  gave  a  verdict  for  495/.,  being  the  amount  of  the 
billy  minus  the  100/.  and  discount  at  10/.  per  cent.  This  was 
held  to  be  correct,  although  the  bill  had  become  worthless  in 
consequence  of  the  bankruptcy.  Pollock,  C.  B.,  said,  *'  If 
this  had  been  an  action  of  trover  for  the  bill,  no  doubt  it 
would  have  been  altogether  a  question  for  the  jury  as  to  the 
amount  of  damages.  So,  also,  if  it  had  been  an  accommodation 
bill,  or  the  bankrupt's  own  bill.  But  this  is  not  a  case  of 
trover,  but  of  breach  of  contract.  The  defendant  promised  to 
deliver  to  the  bankrupt  the  amount  of  the  bill,  minus  100/. 
and  discount.  The  bankrupt  would  have  to  receive  that  sum, 
and  his  assignees  are  entitled  to  recover  the  same  amount 
which  he  would  have  been  entitled  to  receive,  had  he  continued 
solvent,  by  reason  of  the  breach  of  contract"  (g). 

It  need  hardly  be  stated  that  evidence  can  never  be  admitted  Must  not  con- 
for  this  purpose  which  contradicts  any  established  principle  of  ^l^  TJ*^  ^^ 

r     r  J  r  r  of  evidence. 

law.    For  instance,  where  defendant  hy  writing  agreed  to  grant 

a  good  and  valid  lease  of  premises  to  the  plaintiff,  in  a  suit  for 

breach  of  this  agreement,  parol  evidence  that  the  plaintiff 

knew  that  a  good  title  could  not  be  made  out,  was  properly 

rejected  (A).    Nor  is  the  rule  extended  to  actions  for  the  Attorney's  bill 

amount  of  an  attorney's  bill  (i),  unless  no  benefit  whatever  ^^  freight  are 

•^  ^  exceptions  to 

has  been  derived  from  it ;  nor  to  actions  for  freight,  although  genend  rales. 
the  defendant  had  been  put  to  considerable  expense  in  con- 
sequence of  an  unauthorised  deviation  {k) ;  or  even  where  the 

(/)  ffiU  Y.  Smith,  12  M.  &  W.  618. 

(i/)  Alder  y.  Keigkley,  16  M.  &  W.  117,  119. 

(A)  Bobinaon  y.  Narman,  1  Exch.  850. 

(i)  Templerr.  M'Lacklan,  2  B.  &  P.  N.  R.  136. 

(ifc)  Bornmann  t.  Tooke,  1  Camp.  877. 
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goods  bad  been  iDJnred  by  bad  stowage  to  an  extent  mnch 
beyond  the  amount  of  the  finight  (l).  These  two  exceptions 
seem  not  to  rest  npon  any  principle  whatever,  but  they  have 
been  recognised  as  existing  exceptions  by  the  Conrt  of  £x- 
cheqner  {m).  "Where,  however,  some  particular  items  in  an 
attorney's  bill  refer  to  one  transaction,  and  can  be  shown  to 
have  been  nselessly  iucorred,  they  may  be  resisted  on  this 
gronnd  (n). 

There  is  one  case  in  which  Lord  EUenborongh  held  at  Nisi 
PrioB,  that  where  goods  had  been  sold  to  defendant  by  sample 
at  a  stipolated  price,  and  an  action  of  indebitatus  assumpsit 
was  brought  E^inat  him,  he  conld  not,  after  paying  money 
into  conrt,  insist  on  any  defect  in  the  goods  (o).  It  is  sub- 
mitted, however,  that  this  decision  is  not  law.  It  conld  only 
be  fbnnded  on  the  idea  that  by  paying  money  into  conrt  the 
defendant  admitted  his  liability  npon  the  particular  contract 
which  the  plaintiff  meant  to  set  np.  Bnt  it  is  now  settled, 
after  some  conflicting  decisions,  "  that  this  plea  amounts  to 
no  acknowledgment  whatever  by  the  defendant  beyond  this, 
that  by  force  of  some  contract  he  is  bonnd  to  pay  the  plain- 
tiff something  on  the  connt  for  goods  sold.  But  the  plaintiff 
cannot  apply  that  admissiou  to  any  particular  contract  which 
he  may  wish  to  select,  any  more  than  the  defendant "  (j>).  In 
the  case  referred  to,  the  defendant  was  clearly  liable  on  a 
quantum  meruit,  as  be  had  kept  the  goods.  He  was  not  liable 
on  the  special  contract,  as  it  had  been  broken,  and  his  plea 
did  not  amount  to  any  confession  that  he  was  still  bound 
by  it. 

Having  now  cleared  away  the  cases  in  which  evidence  is  not 
admissible  in  reduction  of  damages,  we  may  proceed  to  point 
out  those  in  which  it  is.  Upon  this  subject  the  law  has 
undergone  considerable  change.  Formerly  where  the  action 
was  for  the  agreed  price  of  a  specific  chBttel,  sold  with  a 
warranty,  or  of  work  which  was  to  be  performed  according 
to  a  contract,  the  defendant  was  never  allowed  to  give  its 

(I)  Sktdt  V.  Bavui,  i  Cunp.  119. 

.(m)  8H.  tw.  en. 

(n)  EiU  V.  FtaOiertorAanffh,  1  Bingh.  668  j   Siow  v.  Jrdtn,  9  Biagh. 
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inferiority  in  evidence,  bat  was  forced  to  pay  the  stipulated 
amonnty  and  reimbnrse  himfielf  by  a  cross-action.  Bat  it  is 
now  settled,  that  whether  the  action  is  for  the  price  of  a 
specific  chattel  (q),  or  of  unascertained  goods  (r),  sold  with  a 
warranty;  or  is  brought  on  a  special  contract  to  pay  for 
goods  {s)  or  work  (/)  at  a  certain  price  ;  or  upon  a  qtuzntum 
meruity  for  work  and  labour  done,  and  materials  found  {u) ;  or 
for  the  yalue  of  the  plaintiff's  services  {x) ;  the  defendant  may 
show  the  actual  value  of  the  goods,  work,  services,  &c.,  and 
redace  the  claim  accordingly.  So  when  a  plaintiff  contracts 
for  a  fixed  som  to  do  work  and  find  materials,  and  part  of  the 
work  is  afterwards  done  by  the  employer  (y),  or  part  of  the 
materials  are  supplied  by  him,  and  used  by  the  plaintiff,  he 
is  entitled  to  a  deduction  to  this  extent  without  pleading 
set-off  (2).  If  it  is  part  of  the  contract  between  a  servant  and 
his  master  that  the  former  is  to  pay  out  of  his  wages  the  value 
of  his  master's  goods,  lost  by  his  negligence,  this  amounts  to 
an  agreement  that  the  wages  are  to  be  paid  only  after  deduct- 
ing the  value  of  the  things  lost  Such  a  state  of  things  may 
be  given  in  evidence  under  the  general  issue,  and  does  not 
require  a  plea  of  set-off  (a).  And  so  where,  by  the  custom 
of  the  hat  trade,  the  amount  of  injury  sustained  by  the 
hats  in  dyeing  was  deducted  from  the  dyer's  charges,  evi- 
dence of  injury  from  this  cause  was  admitted  in  reduction  of 
damages  (6). 

Assuming  then  that  in  such  cases  a  reduction  might  be  Principle  ttp<m 
made,  a  further  question  arises  as  to  the  principle  upon  which  Jl^^^^*'**" 
such  a  reduction  should  proceed.    In  the  great  majority  of 
cases  the  simple  rule  has  been  to  allow  for  the  article  as  much 
as  the  juiy  should  find  it  was  worth.    But  there  are  two  cases 

iq)  Street  r.  Blay^  2  B.  &  Ad.  456  ;  Parsons  v.  Sexton,  i  0.  B.  899. 

(r)  PouUon  v.  LaUimore,  9  K  &  C.  269. 

(s)  Counnt  r.  Paddon,  2  C.  M.  &  E.  547 ;  Milner  v.  Tucker,  1  C.  & 
P.  15. 

(0  Chapd  ▼.  ffickes,  2  C.  &  M.  214. 

(u)  Baiten  ▼.  Butter,  7  EaBt,  479  ;  FarMtoortk  t.  Qarrard,  1  Camp.  88. 

(z)  Denew  v.  DavereU,  8  Camp.  451;  BaiUie  t.  Kell,  4  Bingh.  N.  0. 
688. 

(y)  Turner  r.  Diaper,  2  M.  &  G.  241. 

(z)  Newton  ▼.  Fortter,  12  M.  &  W.  772. 

(a)  Per  Ld.  Ellenborougb,  Le  Loir  ▼.  Bristow,  4  Camp.  184 ;  iemhle 
Cteworth  ▼.  Pickford,  7  M.  &  W.  814. 

(b)  Bamford  ▼.  Harris,  1  Stark.  843. 
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in  which  a  different  principle  was  adopted  The  one  was  a 
contract  for  supplying  a  chapel  with  hot  air(c) ;  the  other  was 
for  slating  a  honse  {d).  In  both  cases  the  work  had  not 
been  done  according  to  contract,  and  it  was  laid  down  by 
Tindal,  0.  J.,  and  Parke,  B.,  that  the  measure  of  reduction 
should  be  the  necessary  cost  of  making  the  work  conform  to 
the  contract.  It  is  evident  that  this  rule  differs  very  much 
from  the  former  one.  A  thing  may  be  very  valuable  in  itself, 
but  if  it  is  to  be  altered  into  something  different,  the  cost  of 
doing  so  may  absorb  its  whole  price.  Which  rule  is  correct  ? 
It  is  suggested  that  both  rules  may  be  so,  according  to  the 
cases  to  which  they  are  applied.  One  important  element  in 
this  inquiiy  will  be,  could  the  subject-matter  of  the  contract 
have  been  returned  or  not?  If  it  could,  then,  as  the  defendant 
hafi  kept  it  of  his  own  free  will,  he  ought  to  pay  for  it  as  much 
as  the  plaintiff  could  have  sold  it  for,  if  he  had  taken  it  back; 
that  is,  its  real  value.  But  there  are  two  cases  in  which  the 
defendant  cannot  return  it.  The  one  is  where  the  sale  is  of 
a  specific  chattel,  upon  which  the  owner  has  had  an  oppor- 
tunity of  exercising  his  own  judgment,  and  which  is  bought 
with  a  warranty  (e).  The  other,  where  labour  has  been 
expended  upon  the  defendant's  own  property,  as,  for  instance^ 
his  materials  or  his  land.  In  the  latter  case  the  thing  done 
may  in  itself  possess  very  great  intrinsic  yalue,  as,  for 
instance,  if  a  tailor  should  cut  cloth  into  a  coat  which  would 
fit  any  but  the  owner,  or  a  builder  should  erect  a  coach-house 
where  he  had  been  directed  to  make  a  stable.  But  it  is  clear 
that  the  thing  would  in  neither  case  be  of  any  value  to  the 
owner,  till  it  was  altered  into  what  he  wanted.  The  cost  of 
altering  it  would  be  the  only  fair  measure  of  reduction.  It 
will  be  observed  that  both  the  cases  cited  come  under  this 
latter  head. 

The  former  case,  viz.,  the  sale  of  a  specific  chattel  with 
warranty,  would  admit  of  different  considerations.  It  might 
be  utterly  impossible  to  alter  it,  as^  for  instance,  to  change  a 
hack  into  a  hunter.    The  question  would  then  be,  what  was 


(c)  Cutler  V.  Cfow,  5  C.  &  P.  387. 

(d)  Thornton  ▼.  Places  1  M.  &  Rob.  218. 

\t)  ParaoM  ▼.  Sexton,  4  0.  B.  899  ;  Dawson  t.  OoUiSt  10  0.  B.  523  ;  20 
L.  J.  C.  P.  116. 
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it  worth  to  the  purchaser  as  it  was.  This  would  depend  upon 
what  he  conld  get  for  it,  and  so  would  come  under  the  former 
rale  as  to  real  value.  On  the  other  hand  it  might  be  capable 
of  alteration  at  a  very  exorbitant  cost,  as,  for  instance,  a  defec- 
tire  machine-  Ought  the  purchaser  to  sell  it  for  what  it  would 
fetch,  supposing  it  to  be  useless  to  him  in  its  present  condi- 
tion, or  may  he  alter  it  to  suit  his  requirements  ?  This  would 
probably  depend  upon  the  facts  of  each  case.  If  he  could 
without  very  great  loss  and  inconyenience  procure  another,  it 
would  perhaps  be  held  that  he  ought  to  do  so,  and  that  great 
expense  incurred  in  alterations  could  not  be  treated  as  the 
necessary  resnlt  of  the  plaintiff's  breach  of  warranty,  when  by 
a  smaller  outlay  he  could  have  obtained  a  perfect  article.  But 
it  might  be  impossible  to  procure  another,  or  the  cost  and 
delay  might  be  so  great  as  to  warrant  him  in  altering  it  at  a 
Tery  great  expense ;  if  so,  it  might  fairly  be  held  that  the 
exception  laid  down  in  the  above  cases  applied,  and  that  the 
measure  of  reduction  was  the  cost  of  alteration.  It  must  be 
owned,  however,  that  such  a  case  would  hover  upon  the  limits 
of  the  rule  laid  down  against  reduction  of  damages  in  Mondel 
r.  Steel  (/). 

In  the  cases  hitherto  under  discussion  the  plaintiff  has  been  Evidence  in 
claiming  payment  on  account  of  something  done  by  him  for  ^^nt^^^i- 
the  defendant,  and  the  evidence  has  gone  to  show  that  the  inflicted  by 
defendant  had  not  received  all  the  benefit  for  which  he  had  ^^^^""^^ 
bargained.    On  exactly  the  same  principle,  where  the  action 
is  to  recover  damage  for  some  loss  arising  from  the  defendant's 
acts,  evidence  is  admissible  to  show  that  the  injury  is  not  so 
great  as  would  at  first  appear  {g).    For  instance,  where  the 
action  was  for  breach  of  an  agreement  to  build  upon  land,  the 
defendant  was  allowed  to  show  that  the  plaintiff  had  re-entered 
upon  it  under  the  covenant,  and  let  it  to  another  tenant  {h). 
And  where  the  plaintiff  has  given  the  defendant  an  indemnity  Indemnity. 


(/)  AnU,  p.  66. 

[{g)  In  Workman  y.  Oreat  Northern  Ry,  Co.y  32  L.  J.  Q.  B.  279,  in  con- 
sequence of  the  defendants'  embankment  the  flood  waters  of  a  river  were  pent 
back  and  flowed  over  the  plaintiff's  land.  Had  the  embankment  not  been 
oonstmcted  the  waters  woiQd  have  flowed  a  different  way,  but  woold  have 
reached  the  land  and  done  damage  to  a  lesser  amount.  The  measure  of  dam- 
ages was  held  to  be  the  difference  only  between  the  two  amounts.] 

(A)  Olderthaw  ▼.  Holt,  12  A.  &  B.  590. 
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Trorer. 


TrespaaB. 


Cnnu  con* 


Breach  of 
promise  of 
marriage. 


against  the  very  demand  for  which  he  is  sning,  such  indem* 
nity  is  a  bar  to  the  action,  if  it  goes  to  the  entire  claim  (t), 
and  of  coarse  would  be  admissible  in  reduction  of  damages  if 
it  only  went  to  part.  So  in  troyer,  though  the  cause  of  action 
is  complete  upon  proof  of  conversion,  still  if  the  defendant 
after  using  the  goods  has  returned  them  {k)y  or  has  paid  oyer 
part  of  the  proceeds  to  the  plaintiff,  this  will  go  in  reduction 
of  damages  (/).  And  in  trespass  against  an  executor  de  son 
tort,  payments  made  by  him  in  a  due  course  of  administration 
and  which  go  to  exonerate  the  estate,  shall  be  recouped  in 
damages  (m). 

For  the  same  reason,  [formerly,]  in  actions  of  crim.  con.,  any 
evidence  which  [went]  to  show  Uiat  the  husband  had  suffered  a 
comparatively  trifling  loss  in  respect  of  his  wife,  either  on 
account  of  her  own  worthlessness,  previous  to  the  defendant's 
acquaintance  with  her  (n),  or  his  own  want  of  affection  for 
her  (o),  or  the  slight  amount  of  intercourse  that  subsisted 
between  them  (j>),  [was  admitted]  to  reduce  the  damages ;  so  in 
actions  for  breach  of  promise  of  marriage,  proof  may  be  given 
that  the  plaintiff  was  utterly  unfit  to  appreciate  the  person  to 
whom  he  had  engaged  himself  {q\  or  that  the  defendant's 
family  disapproved  of  the  match,  for  this  would  naturally 
diminish  the  happiness  to  be  expected  from  it  (r). 

So  where  the  defendant  has  been  in  the  wrong,  but  the 
injury  resulting  from  his  conduct  has  been  increased  by  that 
of  the  plaintiff;  as,  for  instance,  in  an  action  against  the 
sheriff  for  an  escape,  if  he  has  done  anything  to  aggravate  the 
loss  occasioned  by  the  defendant's  neglect,  or  has  prevented 
him  from  re-taking  the  debtor,  the  damages  would  be  mate- 
rially affected  by  such  conduct  («). 

Of  course  in  all  cases  where  motive  may  be  ground  of 


(t)  Connop  V.  Levy,  11  Q.  B.  769. 
(k)  Cook  V.  ffarOe,  8  C.  &  P.  668. 
(1)  Burn  V.  Morris,  2  C.  &  M.  579. 
{m)  Mountford  v.  Qihson,  4  Bast,  441. 
(n)  Smith  V.  AUiaon,  B.  N.  P.  27. 

(o)  DvberUy  v.   Qunning,  4  T.  B.  655  ;   Bromley  v.   WaUaee,   4  Esp. 
237. 

(p)  Oalcraft  v.  Ld,  Harborough,  4  C.  &  P.  499. 

Iq)  Leeds  v.  Cook,  4  Esp.  256. 

(r)  Irving  v.  Oreenxoood,  1  C.  &  P.  350. 

(s)  Arden  y.  Ooodacre,  11  C.  B.  871,  877 ;  20  L  J.  C.  P.  184. 
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aggrayation,  evidence  on  this  score  will  also  be  admissible  in 
rednction  of  damages.    Hence  in  an  action  for  false  imprison-  False  imprison- 
ment, evidence  may  be  given  of  a  reasonable  suspicion  that  ^^^^ 
the  plaintiff  had  been  guilty  of  felony,  without  any  attempt 
at  setting  np  a  justification  {t).    [And  if  the  plaintiff  was 
given  into  custody  for  an  offence  not  justifying  an  arrest, 
evidence  may  be  given  of  the  offence  (w).]    It  is  in  the  nature 
of  an  apology  for  the  defendant's  conduct  (x).    And  so  in 
cases  of  libel,  the  defendant  may  give  any  evidence  in  reduc-  Libel, 
tion  of  damages  which  goes  to  prove  the  absence  of  malice  (y), 
or  he  may  show  previous  provocation  received  from  the  plain- 
tiff .(^).  And  in  actions  of  seduction,  the  offence  may  be  deprived  Seduction. 
of  its  wanton  and  heartless  aspect  by  showing  the  loose  cha- 
racter of  the  female  {a). 

It  would  be  easy  to  multiply  illustrations  upon  all  the  heads 
just  mentioned.  Those  adduced,  however,  are  sufficient  to 
explain  the  principles  upon  which  damages  may  be  reduced. 
We  shall  have  occasion  to  go  more  fully  into  the  subject  in 
discussing  the  different  species  of  actions. 

The  law  of  set-off  does  not,  perhaps,  come  strictly  within  Set-oC 
the  scope  of  a  work  on  damages,  since  it  is  merely  a  cross- 
action,  which,  by  means  of  a  statute,  may  be  tried  at  the  same 
time  with  the  principal  suit.  Still  it  is  a  means  by  which  the 
plaintiff's  claim  may  be  cut  down  or  negatived ;  and  as  it  is 
important  with  a  view  to  damages  that  he  should  know  what 
demands  may  be  set  up  against  him,  it  may  be  as  well  to  point 
out  the  chief  bearings  of  the  subject. 

The  law  of  set-off  in  ordinary  cases,  and  that  of  mutual 
credit  in  bankruptcy,  differs  in  some  important  particulars, 
which  makes  it  advisable  to  consider  them  separately. 

Stat  2  G.  II.  c.  22,  s.  18,  enacts,  "  That  where  there  are  Statutes 

2  G  IL  c  22 

mutual  debts  between  the  plaintiff  and  defendant,  or  if  either  ,  ^8  •  ' 

party  sue  or  be  sued  as  executor  or  administrator,  where  there 
are  mutual  debts  between  the  testator  and  intestate  and  either 
party,  one  debt  may  be  set  against  the  other,  and  such  matter 

(0  Cktnn  ▼.  Morris,  2  C.  &  P.  361. 

[(ti)  Linford  V.  Lahi,  8  H.  &  N.  276  ;  27  L.  J.  Ex.  334.] 

(x)  Per  Ld.  Abinger,  Warwick  v.  Foulkes,  12  M.  &  W.  607. 

(y)  Peanon  ▼.  L^naitre,  6  M.  &  G.  700. 

(z)  May  ▼.  Brown,  8  B.  &  C.  118. 

(a)  Bawfidd  ▼.  Maasey,  1  Camp.  460  ;  Dodd  v.  Norris,  8  Oamp.  61 9. 
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8  G.  IL  c.  24. 


be  given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar 
as  the  natore  of  the  case  shall  require."  This  statute  was 
made  perpetual  by  8  G.  II.  c.  24,  which  further  enacted,  to 
remove  doubts  which  had  arisen,  "That  mutual  debts  may 
be  set  against  each  other,  in  the  manner  therein  mentioned^ 
notwithstanding  that  such  debts  are  deemed  in  law  to  be  of  a 
different  nature  ;  unless  in  cases  where  either  of  the  said  debts 
shall  accrue  by  reason  of  a  penalty  contained  in  any  bond  or 
specialty;  and  in  all  cases  when  either  the  debt  for  which  the 
action  hath  been  or  shall  be  brought,  or  the  debt  intended  to 
be  set  against  the  same  hath  accrued,  or  shall  accrue,  by 
reason  of  any  such  penalty,  the  debt  intended  to  be  set  off 
shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how 
much  is  truly  and  justly  due  on  either  side ;  and  in  case  the 
plaintiff  shall  recover  in  any  such  action  or  suit,  judgment 
shall  be  entered  for  no  more  than  shall  appear  to  be  truly  and 
justly  due  to  the  plaintiff,  after  one  debt  being  set  against  the 
other  as  aforesaid." 
Must  be  pleaded.       I  need  hardly  observe  that  now  set-off  must  always  be 

specially  pleaded  (&). 

To  ascertain  whether  any  particular  claim  may  be  the  sub- 
ject of  a  set-off  under  the  above  statutes,  it  is  necessary  to 
inquire,  first,  in  what  actions  the  plea  is  admissible ;  secondly, 
what  is  the  nature  of  the  demand  which  may  be  set  off ; 
thirdly,  at  what  time  it  must  be  due  ;  fourthly,  in  whose  right 
it  must  become  due. 

1.  The  statute  only  allows  debts  to  be  set  off;  therefore 
the  plea  is  bad  when  the  action  is  for  breach  of  agreement, 
where  the  damages  are  unliquidated,  as  for  instance  on  a 
promise  to  indemnify  {c),  though  contained  in  a  bond,  con- 
ditioned for  the  payment  of  a  certain  penalty  {d);  on  a  policy 
of  insurance  for  an  average  or  partial  loss  (e),  even  though 
the  amount  has  been  adjusted  at  a  fixed  sum  before  action 
brought ;  because  the  adjustment  is  only  a  means  for  enabling 
the  jury  to  fix  the  amount  for  which  the  plaintiff  sues  in  the 


No  set-off  in 
actions  for  un 
liquidated 
damage. 


(6)  Reg.  T.  T.  1858,  r.  8. 

(c)  Hardcattle  t.  Nethenooodf  6  B.  &  A.  98. 

(d)  AttwooU  T.  AUwooU,  2  E.  &  B.  21. 

(c)  Grant  y.  Boyal  Exchange  Co.,  6  M.  &  S.  439  ;  CaitelU  v.  BoddingtoUy 
1  E.  &  B.  66 ;  22  L.  J.  Q.  B.  5 ;  affirmed  in  error,  1  B.  &  B.  879 ;  28  L.  J. 
Q.  B.  31. 


WHAT   DEMANDS  MAY   BE    SET  OFF.  77 

shape  of  nnliqnidated  damages,  and  is  not  an  amount  binding 

upon  the  parties  in  all  events  (/).    Nor  where  the  action  is  . 

for  not  accounting  {g) ;   for  not  replacing  stock  {h) ;  for  not  I 

applying  money  paid  to  meet  an   acceptance  {%);   for  not 

paying  over  a  bill  to  the  person  for  whose  use  it  was  re-  ; 

mitted  {k) ;  for  refusing  to  give  a  bill  of  exchange  in  payment 

for  goods  Bold,  the  time  of  credit  not  having  expired  (Z).    Still  ^ 

less  can  it  be  pleaded  to  actions  of  tort :  such  as  case,  trover,  ^ 

detinue,  trespass,  or  replevin  (m).    The  same  rule  applies  as 

to  actions  by  the  sheriff  upon  a  bail  bond ;  but  it  has  been  « 

said  that  when  the  action  is  brought  by  the  assignee  in  his 

own  name  a  set-off  might  be  allowed  (w).    Where,  however, 

the  action  is  on  a  bond,  the  condition  of  which  is  for  the 

payment  of  a  liquidated  sum,  such  as  an  annuity,  a  set-off  will 

be  allowed  (o).    [And  though  the  declaration  be  special  and 

include  a  claim  for  unliquidated  damages,  a  defendant  may 

sever  so  much  of  the  plaintiff's  claim  as  is  liquidated,  and 

plead  a  set-off  as  to  that  {p).] 

2.  The  same  principles  exactly  apply  to  the  demand  which  ^or  where  the 
is  made  the  subject  of  set-off.    The  rule  by  which  we  are  to  ^et-off  is  itself 
determine  whether  or  not  a  demand  can  become  the  subject  tmiiquidated 
of  a  set-off,  is  by  inquiring  whether  it  sounds  in  damages ;  damage, 
whether  the  demand  is  capable  of  being  liquidated,  or  ascer- 
tained with  ''precision  at  the  time  of  pleading  (q).    The  law 
allows  the  value  of  goods  sold  without  any  price  having  been 
named,  to  be  treated  as  a  set-off ;  but  in  that  case  the  law 
presumes  that  the  goods  were  sold  at  the  then  market  value, 


(/)  Luchie  y.  Bushby,  18  0.  B.  864. 

(g)  Birch  ▼.  Depeytter^  4  Camp.  385. 

{h)  GtUingham  v.  WatkeU,  M'Clell.  198. 

(t)  Bdl  T.  Cbrey,  8  C.  B.  887. 

(i)  Thyrpe  v.  Thorpe,  8  B.  &  Ad.  580,  584. 

(0  ffutchiruon  v.  Eeid,  8  Camp.  829. 

(i»)  B.  N.  P.  181  ;  Sapafard  v.  Fletcher,  4  T.  R.  511  ;  Laycoch  v.  Tuffnell, 
2  Chitt  Rep.  531. 

(n)  BfUchinson  t.  Sturges,  Willes,  261  ;  B.  N.  F.  179. 

(o)  Collifu  y.  CoUina,  2  Burr.  820. 

Up)  CrampUmy,  Walker,  8  E.  &.  E.  821  ;  30  L.  J.  Q.  B.  19;  Broton  v. 
imOa,  11.  C.  B.  N.  S.  856  ;  31  L.  J.  C.  P.  206.  A  set-oflF  may  be  pleaded 
to  an  action  on  an  award ;  and  where  a  person  ordered  to  pay  money  under  an 
award  had  a  cross  demand,  a  rule  to  pay  the  money  awarded  was  refused  ; 
Swayne  v.  White,  81  L.  J.  Q.  K  260.] 

iq)  Per  Tindal,  C.  J.,  Morleyv,  Inglis,  4  Bingh.  N.  C.  at  p.  71. 
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Guarantee. 


Penalty. 


which  is  easily  ascertained  (r).  And  the  price  of  goods  bar- 
gained and  sold,  which  the  plaintiff  has  refdsed  to  receive, 
may  be  set  off  against  a  demand  by  him  for  goods  deliyered  (s). 
Where  in  such  a  case  the  defendant  has  resold  the  goods, 
it  has  been  decided  by  Lord  EUenborough,  that  an  action  for 
goods  bargained  and  sold  would  still  lie  (t).  But  this  case, 
after  being  several  times  doubted,  has  been  overruled  (u).  As 
the  defendant's  remedy  then  is  only  by  an  action  for  unliqui- 
dated damages,  it  cannot  form  a  subject  of  set-off. 

Where  the  goods  of  the  defendant  have  been  taken  in 
execution,  and  sold  for  a  debt  for  which  the  plaintiff  alone 
was  answerable,  as  between  himself  and  the  defendant,  the 
Court  of  Exchequer  intimated  a  strong  opinion  that  the  amount 
for  which  they  sold  might  be  set  off  by  the  defendant  as  money 
paid  to  the  use  of  the  plaintiff  (x). 

No  set-off  can  in  general  be  claimed  in  respect  of  a  demand 
upon  a  guarantee,  even  after  the  debt  has  become  due,  and 
while  it  remains  unpaid  by  the  principal  (y) ;  but  where  the 
defendant  became  a  shareholder  and  director  of  a  company, 
upon  receiving  ^m  the  plaintiff  an  indemnity  against  all 
expenses  which  he  might  incur  in  consequence  of  acting  as 
such,  it  was  decided  that  he  might,  in  an  action  against  him, 
set  off  the  money  he  had  paid  for  travelling  expenses  in 
attending  the  meetings  of  the  company  as  director  (z).  Nor 
for  damages  arising  from  an  injury  to  goods  (a) ;  or  f¥om 
breach  of  covenant,  as,  for  instance,  to  deliver  goods  (^),  or 
to  repair  {c),  or  to  insure  {d) ;  nor  on  account  of  a  penal  sum, 
which  was  stipulated  to  be  paid,  on  breach  of  agreement,  by 
the  plaintiff  to  the  defendant  (e).  But  when  the  sum  is  not 
a  penalty  but  liquidated  damages,  as  where  it  was  agreed 


(r)  Per  Brie,  J.,  Ccutdli  ▼.  BoddingUmf  tibi  tup, 
(«)  Dunmore  v.  Taylor,  Peake,  41. 
(t)  Mertent  y.  Adcock,  4  Esp.  251. 
(tt)  Lamond  ▼.  DavaU,  9  Q.  B.  1030. 

(x)  Jiodffert  v.  Maw,  15  M.  &  W.   444 ;   but  see  Moore  v.   Pyrke,   11 
East,  52. 

(y)  Morley  y.  InglU,  4  BingL  N.  C.  58. 
(z)  HvJtckineon  v.  Sidney,  24  L.  J.  Ex.  25. 

(a)  Freeman  v.  ffyett,  1  W.  Bl.  894 ;  Dowtland  v.  Thompion,  2  W.  Bl.  910. 

(b)  EovdUt  Y.  Strickland,  Gowp.  56. 
(e)  TFe^fa^2  y.  Waten,  6  T.  E.  488. 
\d)  GiUett  Y.  Mawman,  1  Taunt.  137. 
(e)  Daviesr,  PefUon,  6  B.  &  C.  216. 
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that  if  work  was  not  completed  at  a  stated  time,  a  weekly 
smn  should  be  paid  till  it  was  completed,  this  may  be  set 
off  (/).  And  the  plea  must  state  exactly  what  snm  is  dae 
mider  the  agreement,  and  this  averment  is  material  and 
traversable  (g), 

[So  in  an  action  for  freight  the  defendant  cannot  set  off  a  Freight, 
claim  in  respect  of  damaged  (h)  or  missing  goods  (») ;  nor  for 
expenses  incurred  by  reason  of  the  captain's  refasal  to  load  a 
portion  of  the  cargo,  unless,  indeed,  they  come  under  the  head 
of  demurrage  fixed  by  the  charter-party  (k).] 

When  there  is  an  entire  contract  to  supply  a  particular  Goods  sold, 
amount  of  goods,  the  purchaser  is  not  bound  to  take  a  smaller 
portion,  but  if  he  does  take  it,  the  value  of  such  part  may  be 
set  off  against  an  action  by  him  (/),  though  the  defendant  is 
liable  to  a  cross-action  for  the  breach  of  his  contract. 

A  judgment  obtained  by  one  party  may  be  set  off  against  Judgment. 
an  action  by  the  other  party  (m),  or  against  another  judgment, 
notwithstanding  the  plaintiff  may  also  have  a  separate  demand 
on  one  of  the  defendants  (n),  and  though  the  judgments  are 
in  different  courts  (o).  Nor  does  it  make  any  difference  that 
a  writ  of  error  is  pending  to  reverse  the  judgment  (p),  [And 
in  an  action  on  a  judgment,  a  defendant  may  set  off*  another 
judgment  by  plea,  even  though  the  Court  would  not,  on  one 
party  proceeding  to  execution,  have  interfered  to  allow  a  set- 


(/)  Fletcher  y.  Dyche,  2  T.  R.  82  ;  Duckworth  v.  Aliton,  1  M.  &  W.  412  ; 
Lt^e  ▼.  Barlock,  12  Q.  B.  1016  ;  and  see  Parkes  y.  t^ith,  15  Q.  B.  297. 
Ab  to  the  roles  for  distinguishing  between  a  penalty  and  liquidated  damages, 
■ee  poit,  p.  99,  et  nq, 

( g)  Summons  ▼.  Knox,  8  T.  R.  65. 

[(A)  Dakin  y.  Oe^,  16  C.  B.  N.  S.  646  ;  88  L.  J.  0.  P.  115.  In  the  United 
States  a  set-off  is  allowed  in  case  of  culpable  sea  damage  :  per  Willes,  J. ,  citing 
1  Parsons  on  Maritime  Law,  172,  n.] 

[(t)  Meyer  y.  Drener,  16  C.  B.  N.  S.  646 ;  88  L.  J.  0.  P.  289.  The 
cbum  cannot  be  set  np  as  an  equitable  defence ;  Stimeon  v.  Hall,  1  H.  &  N. 
831 ;  26  L.  J.  Ex.  212 ;  nor  can  the  general  law  be  altered  by  any  alleged 
nniyersal  practice  of  merchants,  not  confined  to  any  particular  place  or  trade, 
to  baye  the  yalue  of  missing  goods  deducted  from  the  freight.  The  law  of 
set-off  is  a  matter  of  procedure,  and  goyemed  by  the  law  of  the  country  where 
the  remedy  is  sought.     lb.  and  Dakin  y.  OxUy,  fupro.] 

{(k)  Seeger  y.  Duthie,  8  0.  R  N.  S.  45  ;  29  L.  J.  C.  P.  258.] 

(0  Shipton  y.  Oaston,  5  B.  &  C.  878. 

(m)  Stanton  y.  Styles,  6  Exch.  578. 

in)  Qlaieter  y.  Hewer,  8  T.  E.  69. 

(o)  Barker  y.  Braham,  8  Wils.  896 ;  Bridga  y.  Smyth^  8  Bingh.  29. 

(/>)  BeynoUU  y.  Beerling,  3  T.  B.  188,  n. 
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to  pay  ready 
money. 


Debt  must  be 
due. 


off  (g).]  A  verdict  before  judgment  cannot  be  set  off  (r)  ;  and 
in  such  a  case  the  Court  will  not  stay  proceedings,  until  a 
motion  for  a  new  trial  has  been  disposed  of,  in  order  to  enable 
the  defendant  to  sign  judgment,  and  set  off  his  damages  and 
costs  against  the  costs  of  the  action  («).  Still  less  will  they 
stay  execution  on  a  judgment  that  has  actually  been  obtained, 
untU  a  cross-action  is  determined,  that  one  may  be  set  off 
against  the  other  (0*  On  the  other  hand,  a  judgment  upon 
which  the  defendant  has  taken  the  plaintiff  in  execution  is  ipso 
facto  satisfied,  and  cannot  be  made  the  subject  of  a  set-off  (u). 
The  rule  is  the  same  when  the  prisoner  is  discharged  by  con- 
sent of  the  creditor,  upon  giving  a  fresh  security  for  the  judg- 
ment, even  though  the  security  itself  proves  void,  on  account 
of  some  informality  (x). 

Money  due  under  an  order  of  Nisi  Prius  may  also  be 
set  off  (  y). 

It  is  no  answer  to  a  plea  of  set-off,  that  the  money  for 
which  the  action  is  brought  was  lent,  or  the  goods  delivered, 
upon  an  express  promise  to  pay  ready  money  (z).  But  where 
there  has  been  such  a  promise,  an  offer  to  set-off  a  debt  will 
not  entitle  a  party  to  bring  trover  for  the  goods,  before  the 
lien  of  the  holder  is  satisfied  (a). 

8.  The  debt,  which  it  is  attempted  to  set-off,  must  be  com- 
pletely due  at  the  time  of  action  brought  (b).  Therefore  a 
note  cannot  be  set  off  before  it  has  reached  maturity  (c). 
Nor  a  judgment  which  was  recovered  after  the  commencement 
of  the  suit,  but  before  plea  (d ).    Nor  is  a  mere  liability  to 

[(g)  Mercer  ▼.  Oraves^  Weekly  Notes,  May  4th,  1872.  There  the  set-off 
was  to  the  prejudice  of  the  attorney's  lien  on  the  judgment  for  his  costs.  As 
to  setting  off  costs  and  damages  in  equity,  see  J%rockmorton  y.  Crowley,  L.  R. 
8.  Bq.  196.  See,  as  to  set-off  against  the  assignee  of  a  judgment,  pott,  p.  85, 
note  ip).] 

(r)  Qarrich  v.  Jonet,  2  Dowl.  167. 

(«)  Jchnton  Y.  LaJeeman,  2  Dowl.  646. 

(t)   Williams  r.  Cooke,  10  Moo.  321. 

(u)  Taylor  y.  Waters,  5  M.  &  S.  103.  [But  see  Thompson  v.  Parish,  5 
C.  B.  N.  S.  685  ;  28  L.  J.  C.  P.  163.] 

{x)  Jacques  y.  Withy,  1  T.  R.  657. 

iy)  Newton  y.  Newton,  8  Bingh.  202. 

(e)  Leehmere  y.  Hawkins,  2  Esp.  626  ;  Corr\forth  y.  Hitett,  2  M.  &  S. 
610. 

(a)  Clarke  y.  Fell,  4  B.  &  Ad.  404. 

{b)  BraHhwaiU  y.  Coleman,  4  N.  &  M.  654. 

(c)  Rogerson  y.  Ladbroke,  1  Bingh.  93. 

(d)  EvansY.  Prosser,  3  T.  B.  186. 
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paj  money  for  the  plaintiff  sufficient,  nnless  it  actually  was 
paid  (e),  ,  But  although  an  attorney  cannot  maintain  an  action 
on  his  bill  of  costs,  till  one  month  after  delivery,  it  may  be 
made  the  subject  of  set-off,  if  delivered  less  than  a  month 
before  the  action  against  him  was  commenced,  provided  suffi- 
cient time  has  elapsed  to  allow  of  its  being  taxed  (/),  [or  even 
though  no  bill  have  been  delivered,  the  Court  having  power 
in  case  of  hardship  to  stay  proceedings,  so  as  to  allow  proper 
taxation  before  trial  (^).] 

The  debt  must  not  only  have  become  due  at  the  commence-  MuBt  remain 
ment  of  the  suit,  but  it  must  continue  due  then.  Therefore 
a  debt  cannot  be  set  off  which  is  barred  by  the  Bankrupt 
or  Insolvent  Acts  (h) ;  or  by  the  Statute  of  Limitations  (i)  ; 
or  which  has  been  paid  off  since  the  plea  of  set-off  was 
put  in  (k), 

4.  The  debt  sued  for,  and  that  intended  to  be  set  off,  must  Miwt  be  due  in 
be  mntnal,  and  due  in  the  same  right,  and  there  can  be  no  *  **™*  "* 
set-off  where  either  of  the  debts  is  due  iu  auter  droit  (/). 
Therefore  a  joint  debt  cannot  be  set  off  against  a  separate 
one,  nor  a  separate  against  a  joint  debt  (m),  and  a  violation  of 
this  rule  may  be  taken  advantage  of  under  the  replication 
never  indebted  (n).  But  where  there  has  been  an  express 
agreement,  debts  of  this  nature  may  be  set  against  each 
other  (o).  Where  the  action  appears  on  its  face  to  be  for  a 
debt^dne  from  one,  the  defendant  may  plead  that  he  was 
jointly  liable  to  the  plaintiff  with  another  who  is  not  sued, 

(e)  Leman  v.  OcrdoTif  8  C.  &  P.  892. 

(/)  Bvlman  y.  BirkeU,  1  Eep.  449  ;  Martin  y.  Winder,  1  Doug.  199,  n.  ; 
Legier  y.  Lagaruty  2  C.  M.  &  B.  669. 

[ig)  Brawn  y.  Tibbitt,  11  0.  B.  N.  S.  855 ;  81  L.  J.  0.  P.  206.] 

{h)  Hayllar  y.  SKertoood,  2  Ney.  &  M.  401  ;  Francis  y.  Dodnoorthf  4  C. 
B.  202. 

(t)  kead  y.  Bashford,  6  Ezch.  836  ;  Walker  y.  ClemenU,  15  Q.  B. 
1046. 

{k)  EyUm  y.  LitOedale,  4  Bzch.  159. 

(Q  OaU  y.  LuUrdl,  1  T.  &  J.  180. 

(m)  France  y.  White,  6  Bingh.  N.  C.  88. 

(n)  Arnold  y.  Bainbrigge,  9  Exch.  158.  [By  s.  19  of  the  Common  Law 
Procedure  Act,  I860,  all  persons  supposed  to  be  legally  entitled  may  be 
joined  as  plaintiffs ;  and  by  s.  20,  a  defendant  may  obtain  the  benefit  of 
his  set-off  by  proying  either  that  all  the  parties  named  as  plaintiffs  are 
indebted  to  him,  notwithstanding  that  one  or  more  may  haye  been  improperly 
joined,  or  that  the  plaintiffs  who  establish  their  right  to  nudntain  the  cause 
are  indebted  to  l^i™] 

(o)  KinnerUy  y.  Moitack,  2  Taunt.  170. 
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and  that  they  are  willing  to  set  off  a  debt  due  to  them  from 
the  plaintiff  against  his  present  demand  {p\ 

On  the  other  hand,  a  debt  due  to  defendant,  as  a  snrriying 
partner,  may  be  set  off  against  a  demand  on  him  in  his  own 
right  (q\  and  vice  v&rsd,  a  debt  dne  from  the  plaintiff  as 
suryiving  partner,  may  be  set  off  against  a  demand  by  him  in 
his  own  right  (r).  So  where  by  the  terms  of  the  partnership 
the  plaintiff  is  to  be  the  only  ostensible  trader,  the  others 
being  mere  sleeping  partners,  a  separate  debt  dne  from  him 
may  be  set  off  against  a  debt  dne  to  the  firm,  of  which  he  is 
the  manager  («).  In  snch  a  case,  however,  it  is  not  sufficient 
merely  to  show  that  the  defendant  was  ignorant  of  the  exist- 
ence of  other  partners.  Therefore  where  to  an  action  by  a 
firm  for  money  had  and  receiyed,  the  defendant  pleaded  that 
the  money  was  the  proceeds  of  the  sale  of  goods,  which  one  of 
the  partners  had  employed  him  to  dispose  of ;  that  at  the  time 
of  the  sale  the  defendant  belieyed  that  his  employer  was  the 
sole  owner  of  the  goods,  and  entitled  to  receive  their  proceeds 
for  his  exclnsiye  use,  and  had  no  notice  of  the  rights  of  the 
other  partners  ;  and  that  after  he  was  so  employed,  and  before 
he  had  any  notice  of  the  rights  of  the  other  partners,  his 
employer  became  indebted  to  him  in  an  amount  which  he 
offered  to  set  off;  the  plea  was  held  bad,  because  it  did  not 
appear  that  the  person  who  employed  the  defendant  had  ap- 
peared to  be  the  sole  owner  of  the  goods,  with  the  assent  of 
his  partners,  or  that  there  had  been  any  laches  or  default  on 
their  part  (t). 

A  joint  and  several  [promissory  note  (u)  or]  bond  is  the 
separate  debt  of  both,  and  may  be  set  off  against  either,  and  it 
would  be  the  same  in  the  case  of  a  bond  intended  to  be  joint, 
but  only  executed  by  one.  No  debt  can  arise  from  the  non- 
executing  party,  and  therefore  it  may  be  set  off  against  a 
demand  by  the  other  (x). 

When  the  husband  is  sued  on  his  own  debt,  he  cannot  set 


ip)  Stackwood  y.  Dunn,  3  Q.  B.  822. 

iq)  Slipper  v.  Stidttone,  5  T.  R.  493. 

(r)  French  t.  Andrade,  6  T.  R.  682. 

(«)  Stracey  v.  Decy,  7  T.  R.  861,  n. 

it)  Oordon  v.  EUU,  2  C.  B.  821. 

\(u)  Owenv,  WWdngan,  5  C.  B.  N.  S.  526  ;  28  L  J.  C.  P.  8.] 

(X)  Fletcher  v.  Dyche,  2  T.  R.  32. 
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off  a  debt  due  to  him  in  right  of  his  wife  (y).  Nor  can  a  debt 
dne  from  the  wife,  dum  sola,  be  set  off  against  an  action  by 
the  husband  alone,  nnless  he  has  for  some  new  consideration 
made  the  debt  his  own  (z).  Where  a  note  is  given  to  the 
wife  daring  coyertnre,  the  hnsband  has  a  right  to  treat  it  as 
joint  property,  or  seyeral.  If  he  chooses  to  treat  it  as  seyeral, 
he  may  sue  npon  it  alone,  and  the  consequence  would  be  to 
let  in,  by  way  of  set-off,  any  debts  dne  from  him,  bnt  not  those 
dne  from  the  wife.  If  on  the  other  hand  he  elected  to  treat  it 
as  joint  property  of  himself  and  his  wife,  in  her  right,  and 
joined  her  in  the  action,  it  was  the  opinion  of  Bayley,  J.,  that 
he  might  let  in  debts  due  from  her  in  her  own  right.  But 
Littledale,  J.,  said  that  he  did  not  think  the  latter  position  by  • 
any  means  clear  (a). 

An  execntor,  sued  for  a  debt  dne  from  the  testator,  cannot  Bxecator. 
set  off  a  debt  dne  to  himself  (^),  nor  can  a  defendant,  sued  by 
an  executor,  set  off  a  debt  due  from  the  executor  in  his  own 
right  (c).  There  are  also  many  cases  in  which  debts  due  from 
or  to  the  deceased,  cannot  be  set  off  against  claims  in  respect 
of  the  testator's  estate.  Debts  due  from  the  testator  cannot  be 
set  off  in  reply  to  an  action  by  the  executor,  for  a  cause  arising 
after  the  death  of  the  testator,  whether  the  executor  sue  in  his 
own  name,  as  he  may  do  (d)^  or  as  executor ;  because  if  in  this 
way  he  might  retain  money  or  goods  received  since  the  death, 
by  merely  offering  a  set-off,  the  course  of  distribution  would  be 
altered,  and  he  might  be  paid  before  creditors  of  a  superior 
nature  (e).  Therefore  in  a  very  recent  case  it  was  held,  that 
to  an  action  for  money  had  and  received  by  the  defendant  to 
the  use  of  the  administrator,  and  on  accounts  stated  between 
them,  a  set-off  of  money  lent  by  defendant  to  the  intestate 
could  not  be  allowed  (/).    The  Court  said  that  in  the  case 

(y)  Patenter  v.  Walker,  B.  N.  P.  179  ;  [O'ffaUorariY.  Studdcrt,  1  Ir.  C.  L. 
245.] 

(z)  Wood  ▼.  Akert,  2  Esp.  594  ;  Burrotigh  y.  Moss,  10  B.  &  0.  558.  [And 
Bee  33  &  84  Vict  c.  93,  a.  12.] 

(a)  Burrougk  v.  Mom,  10  B.  &  0.  558,  562. 

(b)  Buhop  ▼.  Church,  8  Atk.  691. 
{c)  WiUcB,  263. 

{d)  Shipmanv.  Tkompaon,  WUIes,  103. 

(e)  KUvington  ▼.  Sleventon,  Willes,  264,  n.  ;  Tegetmeytr  v.  Lumleyt  ibid,  ; 
Sehofidd  t.  Corhdt,  11  Q.  B.  779.     {lambarde  v.  Older,  17  Beav.  542.] 

(/)  Reet  y.  WatU,  25  L.  J.  Ex.  30 ;  11  Ex.  410,  affg.  WoMe  y.  Rees,  9 
Bxch.  696  ;  23  L.  J.  Ex.  238. 

G  2 
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of  actions  by  or  against  an  executor,  it  is  .as  necessary  as  in  the 
case  of  actions  between  the  principals  ''  that  the  debts  should 
originally  haye  existed  between  the  two  living  parties.  The 
executor  or  administrator,  to  come  within  the  statute,  must  sue 
or  be  sued  necessarily  in  his  representative  character.  If  not, 
although  he  may  be  called  executor,  he  is  really  a  third  party 
introduced,  (whereas  it  is  essential  that  there  should  be  only 
two  concerned)  and  the  mutuality  of  the  debts,  without  which 
there  can  be  no  set-off,  does  not  exist.  Whether  the  statute  in 
either  of  its  branches  extends  beyond  its  mere  words  to  the 
case  of  two  mutual  debtors  both  dying,  and  the  representative 
of  the  one  suing  the  representative  of  the  other,  it  is  not  neoes- 
*  sary  now  to  decide.  In  the  present  case  ...  the  money  was 
not  received  to  the  use  of  the  intestate.  The  intestate  had  no 
claim  on  the  defendant  in  respect  of  this  receipt,  which  took 
place  after  his  death ;  he  and  the  defendant  never  stood  in  the 
relation  of  mutual  debtors  to  each  other,  and  consequently 
there  is  no  set-off  between  the  one  and  the  representative  of 
the  other  "  {g). 

It  has  been  held  that  to  an  action  against  an  executor,  on  an 
account  stated  with  him  of  monies  due  from  him,  as  executor, 
a  set-off  might  be  pleaded  of  debts  due  from  the  plaintiff  to  the 
testator.in  his  lifetime  (A).  This  decision  seems  principally  to 
have  rested  upon  the  idea  that  an  account  stated  by  an  executor, 
as  such,  could  only  have  been  stated  in  respect  of  a  previously 
existing  debt  due  from  the  testator  («).  Upon  this  ground  the 
Court  of  Exchequer  Chamber  in  the  case  last  cited  were  willing 
to  acquiesce  in  it,  though  they  expressed  great  doubts  of  its 
general  soundness.  They  decidedly  overruled  another  decision 
of  the  Queen's  Bench,  in  which  it  had  been  ruled  that  a  defen- 
dant, sued  as  executor  for  a  debt  which  accrued  due  from  the 
testator  in  his  lifetime,  might  set  off  a  debt  which  accrued  due 
to  him  as  executor,  since  the  death  of  the  testator  (Jc), 
Tnutee.  '^  ^^  formerly  held  that  in  an  action  by  a  trustee,  a  debt 


{g)  Jteei  t.  Watts,  25  L.  J.  Ex.  80  ;  11  Ex.  ilO,  affg.  Watts  y.  JUes,  9 
Exch.  696 ;  23  L.  J.  Ex.  268. 

(h)  Blakesley  y.  8mall\Dood,  8  Q.  B.  538. 

(t)  See iMT  Holroyd,  J.,  AMyY,  Ashhy,  7  B.  &  C.  444,  451. 

{h)  MardaUr.  TheUuson,  21  L.  J.  Q.  B.  410  ;  [18  Q-  B.  857  ;  after  being 
thuB  oyemiled  error  was  brought  in  this  case,  and  the  decision  of  the  Queen  s 
Bench  reversed,  6  E.  &  B.  976.] 
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dae  from  the  person  beneficially  interested  might  be  set  off  (I). 
These  cases,  however,  after  being  repeatedly  donbted,  have 
been  expiessly  oyerraled  (m),  and  the  rale  laid  down  that  none 
bat  legal  rights  can  be  regarded.  Accordingly  the  assignee  of 
a  bond  debt  of  the  plaintiff  cannot  set  it  off  in  an  action  against 
himself  in  his  own  right  (n).  And'on  the  same  principle,  an 
executrix  sued  apon  a  bond  given  by  her  testatrix  to  a  trastee, 
for  payment  of  money  to  the  nse  of  3.,  was  not  allowed  to  set 
off  a  bond  given  by  S.  to  another  person,  who  had  made  the 
testatrix  his  executrix  and  residuary  legatee,  the  defendant 
being  herself  executrix  for  her  own  benefit  (o). 

Bat  a  judgment,  obtained  by  a  party  as  trastee,  cannot  be 
set  off  against  a  jadgment  obtained  against  him  in  his  indi- 
yidnal  right  (p), 

[In  a  recent  case  a  municipal  corporation  being  also  the  local  Public  bodies 
board  of  health  under  the  Public  Health  Act,  1848,  and  Local  l!3!?5Jl!!''^ 
Goremment  Act,  1858,  kept  separate  accounts  at  their  banker^s  different  rights, 
for  municipal  and  local  board  affairs.     Being  sued  for  the 
amonnt  overdrawn  on  the  latter  account,  they  were  held  entitled 
to  set  off  their  claim  on  the  other  account,  which  was  in  their 
favour  (q).] 

When  a  factor,  dealing  for  a  principal,  but  concealing  that  Principal  and 
principal,  delivers  goods  in  his  own  name,  the  person  contract-  Jlf^km  u^b" 
ing  with  him  has  a  right  to  consider  him  to  all  intents  and  principal, 
purposes  as  the  principal ;   and  though  the  real  principal 
appear  and  bring  an  action  upon  that  contract  against  the 
pnrchaser  of  the  goods,  yet  that  purchaser  may  set  off  any 
claim  he  may  have  against  the  factor  in  answer  to  the  demand 
of  the  principal  (r).    But  where  the  purchaser  has  notice,  at 

{I)  BotUmleyY.  Brooke,  1  T.  K  621 ;  Budge  t.  Birch,  ibid,  622. 

(m)  Itherg  ▼.  Botoden,  8  Exch.  852. 

(n)  Wake  v.  Tinkler,  16  East^  86. 

(o)  Tucker  v.  Tw^er,  4  B.  &  Ad.  745. 

Ip)  Bristonfc  V.  Needham,  7  M.  &  G^.  648.  [A  set-off  of  judgments  in 
cross  actions  was  allowed  where  one  of  the  parties  had  assigned  his  interest 
in  the  judgment  in  his  faroor,  it  appearing  that  the  assignee  was  in  fact  the 
real  plaintiff  in  the  one  action  and  the  real  defendant  in  the  other;  Stand* 
even  v.  Murgatroyd,  27  L.  J.  Ex.  425.1 

[(q)  Pedderr.  The  Mayor,  Ac,  of  Preston,  12  0.  B.  N.  S.  685;  81  L.  J. 
C.  P.  291.  See,  for  other  examples  of  setting-off  banking  accounts,  Bailey  y. 
Finch,  L.  K.  7  Q.  B.  84 ;  Bailey  t.  Johnton,  L.  R.  6  Ex.  279 ;  40  L.  J. 
Ex.  189.] 

(r)  Babone  t.  WiUianu,  7  T.  R.  360,  n. ;  George  t.  ClageU,  ibid, 
859. 
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the  time  of  the  Bale,  that  the  factor  is  acting  as  the  agent  of 
another,  [thongh  he  does  not  know  who  that  other  is  («),]  the 
case  is  different.  He  cannot  set  off  a  debt  from  the  factor 
against  an  action  by  the  principal,  thongh  perhaps  payment  to 
him  might  be  good,  even  thongh  made  prematurely  {t).  In  no 
case  can  such  a  set-off  be  allowed  where  the  sale  was  made  by 
a  broker.  He  is  in  a  different  position  from  a  factor  :  he  is 
not  trusted  with  the  possession  of  the  goods,  and  he  ought  not 
to  sell  them  in  his  own  name.  The  principal,  therefore,  who 
trusts  a  broker,  has  a  right  to  expect  that  he  will  not  sell  them 
in  his  own  name  (u). 

It  is  different,  however,  where  the  broker  is  acting  under  a 
del  credere  commission.  In  such  a  case,  he  is  to  be  considered, 
as  between  himself  and  the  vendee,  as  the  sole  owner  of  the 
goods  {x).  Therefore,  where  the  defendant,  a  broker,  acting 
under  such  a  commission  for  A.,  sold  his  goods  to  6.,  for  whom 
he  had  a  commission  to  purchase,  and,  without  any  order  to 
that  effect  from  B.,  paid  the  price  to  A.,  and  afterwards  was 
directed  by  B.  to  resell  the  goods ;  it  was  held  in  an  action 
brought  by  the  assignees  in  bankruptcy  of  B.  for  the  proceeds, 
that  he  might  set  off  the  money  he  had  so  paid  to  A.  {y). 
When  action  is  Where  an  auctioneer  sold  goods  the  property  of  A.,  and 
by  agent  stated  in  the  catalogue  to  be  so,  a  plea  that  he  was  suing  in 

trust  for  A.,  and  that  the  defendant  had  a  set-off  against  A., 
was  admitted  without  objection  as  an  answer  to  an  action  by 
him  {z)y  though  it  would  have  been  otherwise  if  he  had  a  lien 
upon  the  goods  for  his  charges,  and  had  not  parted  with  them 
except  on  an  express  agreement  that  the  payment  should  be 
made  to  himself  (a).  This  distinction,  however,  seems  to  have 
been  denied  in  a  late  case.  The  plaintiff  sued  on  a  charter 
party,  to  which  defendant  pleaded  that  plaintiff  entered  into  it 


[(»)  Semenza  v.  Briruley,  18  C.  B.  N.  S.  467  ;  34  L.  J.  C.  P.  161.] 

(t)  Fish  V.  Kentpton,  7  C  B.  687.  See  Warner  v.  M'Kay,  1  M.  &  W. 
591.  [Where  the  goods  are  bought  through  an  agent,  notice  to  him  is  notice 
to  his  principal,  however  the  notice  may  have  been  acquired  ;  Dresser  v.  Nor^ 
wood,  17  C.  B.  N.  S.  466  ;  34  L.  J.  C.  P.  48,  Ex.  Ch.  ;  oTerruling  8.  C.  14 
C.  B.  N.  S.  574 ;  32  L.  J.  C.  P.  201.] 

(tt)  Baring  v.  Corrie,  2  B.  &  A.  187  ;  recognised  7  C.  B.  698. 

(x)   Houghton  v.  MaUhews^  8  B.  &  P.  489. 

(y)  Morris  v.  Cleashy,  1  M.  &  S.  576. 

(z)  Cojppin  T.  Craig,  7  Taunt.  248.     See  Coppin  v.  Walter,  ibid.  287. 

a)  Jarvis  y.  ChappU,  2  Chit.  Bep.  887. 
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as  master  of  the  ship,  and  agent  for  the  owner,  and  that  he 
never  had  any  beneficial  interest  in  the  charter  party,  nor  any 
lien  npon  the  freight,  and  that  he  was  suing  as  agent  and 
trustee  for  the  owner,  against  whom  defendant  had  a  set- 
off {b).  The  plea  was  held  bad  on  demurrer,  and  the  autho- 
rity of  the  above  cases  in  support  of  the  alleged  doctrine  was 
doubted  (c). 

[Suits  between  Incorporated  Companies  and  their  members.  Companies. 
or  non-members,  are  subject  to  the  ordinary  rules  of  set-off; 
but  when  Companies  are  being  wound  up  by  or   under  the 
supervision  of  the  Court,  the  right  of  set-off  of  contributories 
is  regulated  by  25  &  26  Vict.  c.  89,  ss.  38,  101  (d).] 

Set-off  in  bankruptcy  [was  till  recently]  regulated  by  stat.  12  Mutual  credit  in 
&  18  Vict.  c.  106,  s.  171,  which  [enacted]  that  where  there  [had]  ^»«ikrup*cy- 
been  mutual  credit  given  by  the  bankrupt  and  any  other  person, 
or  where  there  [were]  mutual  debts  between  the  bankrupt  and 
any  other  person,  the  Court  [should]  state  the  account  between 
them  ;  and  one  debt  or  demand  [might]  be  set  against  another, 
notwithstanding  any  prior  act  of  bankruptcy  committed  by 
such  bankrupt  before  the  credit  given  to,  or  the  debt  con- 
tracted by  him ;  and  what  [should]  appear  due  on  either  side,  on 
the  balance  of  such  account,  and  no  more,  [should]  be  claimed 
or  paid  on  either  side  respectively ;  and  every  debt  or  demand 
thereby  made  provable  against  the  estate  of  the  bankrupt, 
[might]  also  be  set-off  in  manner  aforesaid  against  such  estate ; 
provided  that  the  person  claiming  the  benefit  of  such  set-off 
had  not,  when  such  credit  was  given,  notice  of  an  act  of  bank- 
ruptcy committed  (e). 


(5)  ia>erg  y.  Bowden,  8  Exch.  852 ;  but  see  ffolmea  t.  TuUon,  24  L.  J.  Q. 
B.  846. 

(e)  See  ae  to  set-off  in  actions  by  and  agunst  policy  brokers,  8  Chitt  Stat. 
1029.     [Vol.  4,  p.  172,  3rd  ed.] 

[(<£)  Under  these  sections  a  debt  due  from  a  limited  company  cannot,  in  the 
event  of  the  company's  being  wound  up  under  the  supervision  of  the  court,  be 
set  off  against  calls;  OHneWt  case,  L.  R.  1  Ch.  528 ;  35  L.  J.  Gh.  752  ; 
nor  against  debts  incurred  by  the  defendant  to  the  company  while  in  liquida- 
tion ;  Sankey  Brook  Coal  Co,  lAm,  ▼.  Marsh,  L.  B.  6  Ex.  185  ;  40  L.  J.  Ex. 
125  ;  but  if  the  company  is  being  voluntarily  wound  up,  these  sections  do  not 
apply,  and  a  debt  may  be  set  off  against  calls ;  Brighton  Arcade  Co.  v.  Dovh 
ling,  L.  B.  3  C.  P.  176  ;  37  L.  J.  C.  P.  125.  See  as  to  their  appUcation  in 
case  of  the  bankruptcy  of  a  contributory,  Re  Duckworth,  L.  B.  2  Ch.  578  ; 
86  L.  J.  Bank.  28.] 

[(e)  Corresponding  sections  were  contained  in  previous  Acts,  from  6  Geo.  TV. 
c.  16]. 
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[It  Ib  now  regulated  by  the  Bankruptcy  Act^  1869,  32  &  33 
Vict.  c.  71,  s.  39,  which  is  as  follows: — "Where  there  have 
**  been  mutual  credits,  mutual  debts,  or  other  mutual  dealings 
"  between  the  bankrupt  and  any  other  person  proving  or 
*'  claiming  to  prove  a  debt  under  his  bankruptcy,  an  account 
'^  shall  be  taken  of  what  is  due  from  the  one  party  to  the  other 
*'  in  respect  of  such  mutual  dealings,  and  the  sum  due  from 
"  the  one  party  shall  be  set-off  against  any  sum  due  from  the 
"  other  party;  and  the  balance  of  such  account,  and  no  more, 
'^  shall  be  claimed  or  paid  on  either  side  respectively ;  but  a 
"  person  shall  not  be  entitled  under  this  section  to  claim  the 
'<  benefit  of  any  set-off  against  the  property  of  a  bankrupt  in 
*^  any  case  where  he  had  at  the  time  of  giving  credit  to  the 
"  bankrupt  notice  of  an  act  of  bankruptcy  committed  by  such 
''  bankrupt,  and  available  against  him  for  adjudication."] 

It  will  be  at  once  perceived  that  there  are  some  important 

differences  between  [these  statutes]  and  those  which  we  have 

just  considered.     The   introduction  of  the  words  "mutual 

credit,"  [or  "  mutual  credits,"]  is  one  of  the  most  remarkable. 

Meaning  of  It  was  early  decided  that  mutual  credit  meant  something 

mutoal  credit.      jj^^j.^  extensive  than  mutual  debt  (/),  and  it  was  finally  settled, 

"  that  mutual  credits,  within  the  meaning  of  the  bankrupt  law, 
are  credits  which  must^  in  their  natui'e,  terminate  in  debts  "(^). 
That  is,  credits  which  have  a  natural  tendency  to  terminate  in 
claims  not  differing  in  nature  from  a  debt  (A). 
What  is  a  credit.       An  accommodation  acceptance  is  a  credit  given  by  the 

acceptor  to  the  party  accommodated  (« ) ;  and  so  is  an  accom- 
modation endorsement,  which  the  endorser  has  been  obliged 
to  take  up,  even  after  bankruptcy  (k).  But  although  an  agree- 
ment to  accept  a  bill  creates  a  credit,  since  the  acceptance  is 
itself  a  debt  (/),  an  agreement  to  endorse  a  bill  does  not,  since 
it  merely  constitutes  a  suretyship  (m).  It  has  also  been  laid 
down  that,  whoever  takes  a  bill,  must  be  considered  as  giving 


(/)  ExparU  Prescot,  1  Atk.  230. 
ig)  Rote  Y.  HaH,  8  Taunt.  499. 
Ih)  2  Sm.  L.  C.  276,  6th  ed. 

(t)  SmiJth  V.  Hodton,  4  T.  R.  211  ;   RutMdl  v.  BdL,  8  M.  &  W.   277 ; 
BitUut<m  y.  TimmU,  ICE  889. 

{k)  fftUme  y.  MuggUitoUj  8  M.  &  W.  80. 
(I)  Oibson  Y.  BeU,  1  Bingh.  N.  C.  743. 
(m)  Rose  t.  Simtf  I  B.  &  Ad.  521. 
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credit  to  the  acceptor,  and  whoever  takes  a  note,  credit  to  the 
drawer  (n). 

Any  agreement  by  which  goods  are  to  be  dealt  with  by  one 
party  for  the  benefit  of  another,  will  also  create  a  credit. 
Therefore,  where  the  bankrupt  entrusted  the  defendant,  who 
was  his  creditor,  with  a  string  of  pearls  to  be  sold  by  defendant, 
and  the  profits  to  be  paid  to  himself,  and  the  defendant  sold 
the  pearls  after  bankruptcy,  it  was  held  that  he  might  set-oif 
his  debt  against  an  action  by  the  assignees  for  the  proceeds  (o). 
Ja  another  case,  the  bankrupt  who  was  about  to  make  a  ship* 
ment,  in  which  he  wished  his  own  name  not  to  appear,  repre* 
sented  to  the  merchants  through  whom  the  shipment  was  to 
be  effected,  that  the  goods  were  the  defendant's ;  and  induced 
the  defendant  to  write  to  them  to  insure,  and  make  advances 
on  the  goods,  which  wai»  done.  It  was  held  that  this  was  such 
a  credit  reposed  in  the  defendant,  as  enabled  him,  when  he  had 
got  the  proceeds  of  the  goods,  to  set-off  a  debt  due  from  the 
bankrupt  to  him.  Bayley,  J.,  said  that  it  amounted  to  a  con- 
sent by  the  bankrupt  that  the  defendant  should  be  considered 
the  owner  of  the  goods,  and  that  the  money  produced  by  the 
consignment  should  pass  through  his  hands.  In  that  case  he 
would  have  a  right  to  deduct  from  it  the  debt  due  to  him  {p), 
[In  a  very  recent  case,  running  bills  were  delivered  to  bankers 
for  collection,  the  proceeds  to  be  transmitted  to  the  depositors. 
It  was  held  that  this  was  a  giving  of  credit  to  the  bankers  {q).] 

The  rule  that  a  set-off  cannot  be  pleaded  to  an  action  for  Unliqaidated 
unliquidated  damages  [was  held  to  apply]  equally  to  mutual  ^^^JJ|^  ^^ 
credits.    Therefore  such  a  plea  was  held  bad,  in  answer  to  a  de- 
claration by  the  assignees  for  neglecting  to   apply  a  sum 
of  money,  received  by  the  defendant  from  the  bankrupt,  for  the 


(n)  Per  Bayley,  J.,  CoRim  v.  Jones,  10  B.  A  C,  777,  782.  [It  'n  not  neces- 
sary to  constitute  mutual  credit  that  the  parties  both  intended  that  there 
should  be  mutual  credit ;  tlierefore  it  is  sufficient,  though  the  bill  or  note  be 
taken  by  indorsement  from  a  third  party  without  the  knowledge  of  the  acceptor 
or  maker.     Byles  on  Bills,  p.  867,  10th  ed.] 

(o)  French  v,  Fenn,  Cooke,  B.  L.,  8th  ed.  565. 

Ijp)  Eaaum  ▼.  CkUo,  5  B.  &  A.  861 ;  see  Young  y.  Bank  of  Bengal,  1  Moo. 
P.  C.  150  ;  explained  AUager  ▼.  Currie,  12  M.  &  W.  761,  767. 

[{q)  Naoraji  7.  Chartered  Bank  of  India,  L.  R.  8  0.  P.  444 ;  37  L.  J.  C. 
P.  224  ;  see  further,  AstUyy.  Qamey,  L.  R.  4  C.  P.  714  ;  88  L.  J.  C.  P.  357, 
in  Ex.  Ch.] 
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purpose  of  meeting  an  acceptance  (r).  Bat  where  the  action 
was  for  breach  of  agreement  to  accept  a  bill  in  payment  of 
goods,  it  was  decided  that  the  mntaal  credit  clause  might  be 
taken  advantage  of  (5).  The  Court  pointed  out  that  though 
the  declaration  professed  to  be  for  unliquidated  damages,  the 
measure  of  damage  was  necessarily  a  mere  matter  of  calcula- 
tion, viz.,  the  amount  of  the  bill,  together  with  interest  upon 
it,  if  the  time  of  payment  was  passed ;  and  that  whether  the 
bill  was  given  or  not,  the  transaction  must  necessarily  end  in  a 
debt  And  Patteson,  J.,  distinguished  it  from  an  action  for 
misapplying  bills  or  money,  because  where  such  are  sent  for  a 
specific  purpose,  the  receiver  cannot,  by  applying  them  to  his 
own  needs,  alter  the  purpose  and  make  the  trust  a  debt  (t), 

[It  would  seem  that  this  rule  must  now  be  restricted  to 
those  cases  of  unliquidated  damages  which  are,  by  the  Bank- 
ruptcy Act,   1869,  excepted  from  the  category  of  provable 
debts  (w).] 
MuBt  be  due  in         The  debts  to  be  set  ofip  against  each  other  must  also  be  due 
same  right.  jjj  ^|jg  ^^j^^^  j.jgjj|. .  therefore  to  an  action  for  money  had  and 

received  to  the  use  of  the  assignee,  a  set-off  of  money  due  fit)m 
the  bankrupt  is  bad  (v).  But  it  is  otherwise  where  both  debts 
accrued  due  after  the  act  of  bankruptcy  (x) ;  or  where  the  plea, 
while  confessing  that  the  money  was  received  to  the  use  of  the 
assignees,  shows  that  their  title  to  it  arose  out  of  a  credit 
given  by  the  bankrupt ;  for  then  it  appears  that  both  debts  were 
respectively  due  to  and  from  the  estate  (y),  [Where  one  of 
several  joint  debtors  becomes  bankrupt,  the  provisions  of  the 
statute  have  been  held  not  to  apply  (z).] 
A  mere  trustee         There  is  a  difference  between  this  statute  and  the  former 

cannot  set  off. 

(r)  Sell  T.  Carey,  8  0.  B.  887  ;  and  per  Parke,  J.,  Thorpe  v.  Thorpe,  3  B. 
&  Ad.  684. 

(«)  (Hbson  T.  Bdl,  1  Bingh.  N.  C.  743  ;  Groom  v.  West,  8  A.  &  E. 
758. 

(i)  8  A.  &  B.  772 ;  see  for  such  a  case,  Buchanan  t.  Findlay,  9  B.  & 
C.  738. 

[(u)  See  8.  31,  pogt,  p.  92.1 

(t»)  Oroom  V.  kealey,  2  Bingh.  N.  C.  188  ;  Wood  v.  Smith,  4  M.  &  W. 
625  ;  Yates  v.  Sherrington,  11  M.  &  W.  42  ;  Cfraham  r.  AUsopp,  8  Exch. 
186. 

(x)  Kinder  v.  BtjfUenioorth,  6  B.  &  C.  42. 

(y)  BiuUston  v.  Timmis,  1  0.  B.  889,  399,  400. 

[(2)  New  Quebrada  Co.  Limited  v.  Carr,  L.  R.  4  0.  P.  661 ;  88  L.  J.  C. 
P.  283  ;  decided  upon  12  &  18  Vict  0. 106,  s.  171.] 
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ones  (a)  as  to  the  degree  of  interest  which  moBt  be  had  in  the 
debt  from  the  bankrupt.  The  statutes  of  set-off  are  intended 
to  preyent  cross-actions.  If  the  debts  are  legal  debts,  due  to 
each  in  his  own  right,  it  is  sufficient,  though  the  plaintiff  or 
defendant  may  claim  their  respective  debts  as  a  trustee  for  a 
third  person.  But  under  the  bankrupt  Acts,  the  mutual  credit 
clause  has  not  been  so  construed.  The  object  of  this  clause  is 
not  to  aToid  cross-actions,  but  to  do  substantial  justice  between 
the  parties,  where  a  debt  is  really  due  from  the  bankrupt  to 
the  debtor  to  his  estate.  It  does  not  authorize  a  set-off  where 
the  debt,  though  legally  due  from  the  bankrupt  to  the  debtor, 
was  really  due  to  him  as  trustee  for  another ;  and  though  re- 
corerable  in  a  cross-action,  would  not  have  been  recoyered  for 
his  own  benefit  (b).  Therefore,  a  defendant  was  not  allowed 
to  set-off  the  amount  of  a  bill,  in  which  he  had  no  interest, 
but  which  he  had  obtained  in  order  to  claim  credit  for  the 
amount  against  a  debt  owed  by  himself  to  the  bankrupt  ac- 
ceptor (c).  Nor  the  amount  of  the  bankrupt's  notes,  which 
the  defendant,  a  banker,  had  receiyed  bond  fide  from  his  cus^ 
tomers,  but  on  condition  that  he  was  only  to  credit  them  with 
the  amount  which  was  paid  in  respect  of  them  by  the  assignees ; 
because  he  could  gain  nothing  in  any  event  by  the  notes,  but 
all  the  money  received  upon  them  would  be  received  to  the  use 
of  the  person  who  transferred  them  (d),  [But  a  broker  insuring 
in  his  own  name  on  behalf  of  an  undisclosed  principal,  for 
whom  he  acts  on  a  del  credere  commission,  guaranteeing  the 
solvency  of  the  underwriter,  has  been  considered  to  have  a  real 
interest  in  the  contract  sufficient  to  entitle  him  to  set-off  a  loss 
against  a  claim  of  the  assignee  of  a  bankrupt  underwriter  for 
unpaid  premiums  (e),] 

Although,  as  we  have  seen,  it  is  not  necessary  that  there  Credit  must 
should  be  an  actual  debt  between  the  parties  at  the  time  of  ^^**  ^®  *^' 
bankruptcy,  since  possession  of  a  bill  not  then  due  will  be 
sufficient  (/),  the  statute  does  not  apply  unless  the  mutual 

[(a)  t.  e.,  the  statutes  of  setK>ff.] 

(6)  Per  Cur.,  Forster  v.  Wihon,  12  M.  &  W.  191,  203. 
(e)  Fairy,  M'lver,  16  East,  130  ;  Belcker  v.  Uoyd,  10  Bingh.  310  ;  Lack- 
ington  y.  Combes,  6  Bingh.  N.  C.  71. 
(d)  Forster  ▼.  TTt/wn,  ubi  8vh. 

[{e)  Leey.  JBuUen,  8  B.  &  B.  692  (a) ;  27  L.  J.  Q.  B.  161.] 
(/)  AUagerY,  Owrrie,  12  M.  &  W.  761. 
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credit  existed  at  that  time.  Therefore,  where  plaintiff  and 
defendant  were  jointly  entitled  to  the  benefits  of  a  charter 
party,  and  the  plaintiff  assigned  his  interest  to  a  third  party, 
giving  notice  of  the  assignment  to  the  defendant,  and  after* 
wards  became  bankrupt,  it  was  decided  that  the  assignment 
had  pat  an  end  to  the  credit,  and  therefore  that  it  coald  not 
be  the  gromid  of  a  set-off.  But  a  mere  nominal  assignment 
of  a  debt,  before  the  bankruptcy  of  one  of  the  parties  to  a 
mutual  credit,  would  not  alter  it  (g). 

A  inrther  difference  between  this  section  of  the  Bankruptcy 
Act,  1869,  and  the  statutes  of  set-off,  arises  out  of  the  provision 
which,  [instead  of  restricting  the  set-off  to  debts  in  the  strict 
legal  sense  of  the  word,  directs  in  wide  terms,  that  where  there 
haye  been  mutual  credits,  mutual  debts  or  other  mutual  dealings 
between  the  bankrupt  and  any  other  person  "proving  or 
claiming  to  prove  a  debt  under  his  bankruptcy,*'  an  account 
shall  be  taken,  and  the  balance  paid.  By  section  4  of  the  same 
Act  (A),  **debt  provable  in  bankruptcy,"  includes  any  "debt 
or  liability "  by  that  Act  made  provable  in  bankruptcy ;  and 
by  s.  81,  with  the  exception  of  demands  in  the  nature  of 
unliquidated  damages  arising  otherwise  than  by  reason  of  a 
contract  or  promise,  and  of  debts  or  liabilities,  the  value  of 
which  the  Court  may  pronounce  to  be  incapable  of  being 
fairly  estimated,  all  "  debts  and  liabilities,  present  or  future, 
certain  or  contingent,"  are  to  be  deemed  to  be  debts  prov- 
able in  bankruptcy ;  and  the  definition  of  the  word  liability 
is,  that  it  shall  for  the  purposes  of  the  Act  "  include  any  com- 
pensation for  work  or  labour  done,  any  obligation  or  possibility 
of  an  obligation  to  pay  money,  or  money's  worth,  on  the  breach 
of  any  express  or  implied  covenant,  contract,  agreement,  or 
undertaking,  whether  such  breach  does  or  does  not  occur,  or  is 
or  is  not  likely  to  occur,  or  capable  of  occurring,  before  the 
close  of  the  bankruptcy ;  and  generally  it  shall  include  any 
express  or  implied  engagement,  agreement,  or  undertaking  to 
pay,  or  capable  of  resulting  in  the  payment  of  money  or  money's 
worth,  whether  such  payment  be  as  respects  amount  fixed  or 
unliquidated ;  as  respects  time,  present  or  future,  certain  or 
dependent  on  any  one  contingency,  or  on  two  or  more  con-i 


if: 


)  Boyd  ▼.  MangU»,  16  M.  &  W.  837»  344. 
(A)  82  k  38  Vict.  c.  71.] 
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tingencies ;  as  to  mode  of  yalnation,  capable  of  being  ascer- 
tained by  fixed  rnleB,  or  assessable  only  by  a  jury,  or  as  matter 
of  opinion."  The  repealed  Act  which  made  all  debts  and  de- 
mands which  were  provable  against  the  estate  of  the  bankrupt 
the  subject  of  set-oflF,  contained  clauses  providing  for  the  proof 
of  debts  payable  upon  a  contingency  and  liabilities  to  pay  upon 
a  contingency,  upon  the  construction  of  which  there  were 
numerous  judicial  decisions ;  but  the  extensive  words  of  the 
new  Act  seem  to  have  been  expressly  intended  to  include  cases 
which  were  held  not  to  come  within  those  clauses,  and,  there- 
fore, those  decisions  no  longer  require  notice  here  («).] 

Finally,  we  must  notice  the  right  which  may  arise  in  some 
cases  to  an  equitable  set-off,  under  the  provisions  of  17  &  18 
Vict.  c.  125,  s.  83. 

Equity  will  sometimes  give  relief  where  the  party  sued  has  Equitable  set-off. 
a  counter-claim  which  cannot  be  set-off  at  law  (j).  Accordingly 
a  plaintiff  at  law  has  been  restrained  from  taking  out  execution 
on  a  judgment,  where  the  defendant  had  a  judgment  against 
him  to  a  greater  amount,  which  the  Court  of  King's  Bench 
refused  to  allow  him  to  set-off.  The  Yice-Chancellor  said  that 
the  lesser  judgment  was,  in  point  of  fact,  satisfied  (k). 

This  case,  however,  seems  to  have  been  treated  as  rather  Must  impeach 
transcending  the  limits  within  which  equity  gives  relief.    Lord  demand. 
Cottenham  says,  **  This  equitable  set-off  exists  in  cases  where 
the  party  seeking  for  the  benefit  of  it  can  show  some  equitable 
ground  for  being  protected  against  his  adversary's  demands. 
The  mere  existence  of  cross-demands  is  not  sufficient,  although 

[(»)  They  will  be  found,  if  required,  in  pp.  58 — 60,  let  ed.  ] 
[(j)  The  connier-cl&im  must  be  in  respect  of  an  ascertained  sum  ;  see  Kerr 
on  Injunctions,  c  4,  s.  5,  p.  66  ;  1  Joyce  on  Injunctions,  489.  Where  there  is  a 
clear  natural  connexion  between  claim  and  counter-claim,  and  both  originate  in 
one  transaction,  a  Court  of  Equity  will  sometimes  interfere  to  prevent  the 
one  party  from  enforcing  his  claim  without  allowing  the  claim  of  the  other, 
even  though  it  be  unliquidated,  iHcL  67,  and  see  cases  cited  there.  A  right 
to  set-off  has  been  held  not  to  exist  where  the  cross-claims  were  for  freight  and 
damage  to  cargo ;  Stims<m  v.  Hall,  1  H.  &  N.  831 ;  26  L.  J.  Ex.  212  ;  for 
non-repair  under  a  demise  and  re-demise,  MintikvU  y.  OakeSy  2  H.  &  N. 
798  ;  27  L.  J.  Ex.  194 ;  for  money  lent  and  damage  from  negligent  sale  of 
securitieB,  AtUrbury  y.  JarvU,  2  H.  &  N.  114 ;  26  L.  J.  Ex.  178 ;  for  a 
judgment  in  an  action  for  excessiye  distress  and  cross  claim  for  rent  and 
dilapidations,  Maw  y.  UlyaU,  81  L.  J.  Ch.  83.  See  further,  Throckmorton  y. 
CnmUy,  L.  R.  3  Eq.  196  ;  and  as  to  set-off  of  debts  against  legacies,  Bou^fidd 
y.  Laiwfordy  1  De  Qt,  J.  &  S.  459 ;  Stammers  v.  EUiott,  L.  R.  3  Ch.  195;  37 
L.  J.  Ch.  353.] 

{Jk)   Waiiamsy.  Davke,  2  Sim.  461. 
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it  is  difficult  to  find  any  other  gronnd  for  the  order  in  Williams 
Y.  Davies  as  reported.  In  all  the  cases  npon  the  subject, 
except  Williams  y.  Davies,  it  will  be  found  that  the  equity  of 
the  bill  impeached  the  title  to  the  legal  demand  "  {I). 

Where  there  are  cross-demands  of  such  a  character  that^  if 
both  were  recoverable  at  law,  they  would  be  the  subject  of 
legal  set-off,  then,  if  either  of  the  claims  is  of  an  equitable 
nature  equity  will  enforce  the  set-off  (w).  But  it  seems  un- 
decided whether  the  mere  fact  that  the  defendant  is  the 
assignee  of  a  legal  debt,  arising  between  the  plaintiff  and  a 
third  party,  will  entitle  him  in  equity  to  the  benefit  of  such 
a  set-off.  The  decision  in  Williams  y.  Davies  goes  much 
further  than  such  a  case  would  require  (n). 

[The  assignee  of  a  debt  takes  it,  subject  to  the  debtor's  right 
to  set  off  debts  which  accrue  due  to  him  from  the  assignor 
before  he  has  notice  of  the  assignment  {o\  but  not,  in  the 
absence  of  special  circumstances  showing  a  connection  between 
the  transactions  out  of  which  the  cross-claims  arise,  debts 
which  accrue  due  after  such  notice,  eyen  though  resulting  from 
a  contract  entered  into  previously  (p).  It  is  now  settled  that 
in  an  action  at  law  by  proper  equitable  plea,  a  defendant  may 
set  off  against  the  plaintiff's  claim,  a  debt  due  from  the  plaintiff 
to  a  trustee  for  the  defendant  {q),  or  may  allege  that  the 
plaintiff  is  suing  as  trustee  for  a  third  person,  and  set  off  a 
debt  due  to  the  defendant  from  such  third  person  (r).] 

When  the  equitable  set-off  is,  per  se,  proper  to  be  allowed, 
it  is  no  objection  that  the  action  against  which  it  is  set  up  is 
one  of  tort  or  for  unliquidated  damages,  in  which  no  set-off  is 


(0  Batoion  y.  Samudf  Or.  &  Ph.  178,  179,  where  all  the  cases  are  con- 
Ridered 

(m)  Olarh  v.  CoH,  Or.  &  Ph.  164. 

(n)  Per  Lord  Oottenham,  Clark  y.  Cori,  ubi  tup. 

[(o)  Cavendish  y.  QeaveSy  24  Beay.  163 ;  27  L  J.  Oh.  814 ;  WtUtm  y. 
Oabrielf  4  B.  &  S.  243.  But  the  debtors  may,  by  their  original  contract  vith 
the  plaintiff,  or  by  their  subsequent  dealings  with  the  assignees,  depriye  them- 
selyes  of  the  right  of  set-off ;  ffigg$  y.  Attam  Tea  Co.  Limited,  L.  B.  4  Bz. 
887  ;  88  L.  J.  Ex.  233  ;  Dickson  y.  Swansea  Vale  Ry.  Co.,  L.  K  4  Q.  B. 
44  ;  38  L.  J.  Q.  B.  17.]  ' 

[ip)  Watson  y.  Mid-Wales  Ry.  Co.,  L.  R.  2  0.  P.  593  ;  86  L.  J.  0.  P. 
285  ;  J^ryes  y.  Agra  and  Masterman's  Rank,  L.  B.  2  Eq.  674 ;  35  L.  J. 
Oh.  686.] 

Uq)  Cochrane  y.  Green,  9  0.  B.  N.  S.  448  ;  80  L.  J.  0.  P.  97.] 

[(r)  Agra  and  Mastemian's  Bank  v.  Leighton,  L.  K.  2  Ex.  56  ;  36  L.  J. 
Ex.  33.] 
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admisBible  at  law  (»).  Set-off  has  been  enforced  in  equity 
where  the  claim  wad  of  an  equitable  nature,  not  amounting  to 
a  mntnal  credit  under  the  statute  then  in  force  {t).  It  was 
aUo  allowed  where  the  action  was  by  a  shipowner  against  each 
of  several  consignees  for  freight,  while  their  claim  against  him 
arose  out  of  an  injury  to  the  cargo,  the  loss  falling  upon  each 
of  them  being  unascertained,  and  therefore  incapable  of  being 
the  subject  of  legal  set-off  {u). 

The  rule  that  debts  to  be  set  off  must  arise  in  the  same  right,  Ezoeptions  to 
prevails  in  equity  as  well  as  law  (a).  But  where  an  adminis-  ^^*^*mut!ll 
trator  and  sole  next  of  kin  sued  on  a  bond  given  to  his  intestate, 
and  it  appeared,  from  the  state  of  the  property,  that  he  was  in 
fact  suing  for  his  own  benefit,  a  set-off  of  a  debt  due  from  him 
in  his  own  right  was  allowed  {y).  And  vice  versd^  where  an 
agent  sues  for  the  price  of  goods  sold  by  him  for  his  principal, 
it  would,  if  not  a  legal,  be  at  all  events  a  good  equitable 
defence,  that  his  lien  was  satisfied,  and  that  the  defendant  had 
a  set-off  against  the  principal  (z). 

At  law,  too,  a  joint  debt  cannot  be  set  off  against  a  separate  Joint  debt  set-off 
debt ;  but  where  it  is  clearly  proved  that  the  joint  debt  arises  J^^  wparate 
out  of  the  same  series  of  transactions  as  those  which  produced 
the  separate  debt,  it  seems  it  may  in  equity.  For  instance, 
where  in  dealings  between  a  customer  and  a  bank,  the  joint 
debt  to  the  bank  arose  out  of  a  joint  promissory  note  given  by 
the  father,  and  the  son  as  his  surety,  for  advances ;  and  the 
separate  debt  from  the  bank  arose  out  of  a  deposit  of  stock, 
made  by  the  father  as  security  for  the  same  series  of  loans, 
Lord  Eldon  appeared  to  think  that  equity  would  allow  a  set- 
off (a).  On  the  same  principle,  where  the  joint  debt  is  a  bond 
by  principal  and  surety,  a  separate  debt  due  to  the  principal 


(«)  Oavfdor  y.  Lewis,  1  T.  &  0.  427. 

{t)  Jamet  v.  Kynnier,  5  Vee.  108. 

(tt)  Jones  Y.  Moore,  4  T.  &  C.  851.  [The  croes-claim  in  this  case  was 
for  the  proceeds  of  the  sale  of  oil  which  had  leaked  from  the  casks  of  the 
different  consigneee,  and  had  been  sold  by  the  captain  in  one  mass.  It  was 
not  a  claim  for  damages  against  the  captain,  as  in  Stitmon  y.  HdU,  ante, 
p.  98,  note  0'),] 

(x)  CkUe  y.  LuttreU,  1  T.  &  J.  180  ;  Lamharde  y.  Older,  17  Beay.  542. 

{if)  Jonet  y.  Moseop,  8  Hare,  568. 

(2)  Holmes  y.  Tutton,  24  L.  J.  Q.  B.  846 ;  and  see  Farebrotker  v.  Wdch- 
nian,  8  Drew.  122  ;  24  L  J.  Ch.  410. 

(a)   VuUiamy  y.  Noble,  3  Mer.  593,  618. 
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may  be  set  off  in  equity,  because  the  joint  debt  is  nothing 
more  than  a  security  for  the  separate  debt;  and  upon  equitable 
considerations,  a  creditor  who  has  a  joint  security  for  a  separate 
debt,  cannot  resort  to  that  security  without  allowing  what  he 
has  received  on  the  separate  account,  for  which  the  other  was 
a  security  (&).  And  so  where  A.  &  B.,  partners,  gave  a  joint 
and  several  bond  to  C,  and  G.  became  indebted  to  A.,  and  B. 
became  bankrupt ;  G.  proved  the  bond  under  the  commission, 
and  then  brought  a  joint  action  upon  it  against  A.  &  B.,  to 
which  of  course  A.  could  not  plead  his  set-off:  it  was  held  that 
G.,  by  proving  under  the  commission,  had  elected  to  proceed 
severally  upon  his  bond,  and  an  injunction  was  issued  against 
the  joint  action  (c). 
pleas  in  avoid-  Something  analogous  to  the  statutory  right  of  set-off,  is  the 
of  w^on!'^^*^     power  which  has  always  existed  at  common  law,  of  setting  off 

one  right  of  suit  against  another,  for  the  sake  of  avoiding  cir- 
cuity of  action.  This  exists  even  where  the  right  which  is 
pleaded  in  bar  is  a  right  to  sue  for  unliquidated  damages.  It 
is  absolutely  necessary,  however,  that  the  damages  recoverable 
in  each  action  should  be  strictly  identical,  and  should  appear 
upon  the  record  to  be  so  (d). 

As  to  payments  made  by  a  tenant,  which  he  may  deduct 
from  his  rent,  see  post,  p.  188. 


(h)  ExparU  Hanson,  12  Ves.  846  ;  18  Yes.  282,  a  C.  :  and  see  &i>parU 
Stephens,  11  Yes.  24. 

(c)  Bradley  y.  Millar,  1  Bose,  278. 

(d)  Seethe  cases  collected,  2  Wms.  Sannd.  150  ;  Ford  y.  Beech,  11  Q.  B. 
852  ;  BeUhatD  y.  Bush,  11  C.  B.  191 ;  CharUir,  AUin,  15  0.  B.  46  ;  28  L. 
J.  0.  P.  197  ;  Thompson  y.  GUUepy,  24  L.  J.  Q.  B.  840  ;  [Alston  y.  iTer- 
ring,  11  Ex.  822  ;  25  L.  J.  Ex.  177  ;  MinshuU  y.  Oakes,  2  H.  &  N.  798  ; 
27  L.  J.  Ex.  194;  SchhssY.  Beriat,  14  0.  B.  N.  S.  59;  82  L.  J.  C.  P. 
211.] 


CHAPTER  III. 

1.  Damaget    Limited    hy   Amount  |  2.  JAquidatedlkmiaget  and  Penalty, 
laid,  I 

BsFOBE  proceeding  to  discuss  the  rules  of  law,  by  which 
damages  are  limited  in  the  various  forms  of  action,  it  will  be 
necessary  to  point  out  two  cases  in  which  they  are  limited  by 
the  acts  of  the  parties  themselves. 

The  first  case  involyes  no  difficulty.  It  arises  out  of  the  Damages  cannot 
rule,  that  the  plaintiff  cannot  recover  greater  damages  than  he  ST"  """""^ 
has  claimed  in  his  declaration  (a).  It  is  said  indeed  by  Lord 
Coke  (b)y  that  in  some  cases  the  plaintiff  might  have  judgment 
for  more  damages  than  he  has  counted  for ;  and  this  dictum 
was  relied  on  by  Lee,  C.  J.,  in  Bay  v.  Lister  (c).  It  has  been 
pointed  out,  however,  by  Lord  Ellenborough^  that  the  mistake 
arose  from  a  misconception  of  an  old  case  in  the  Year  Books  (d), 
**  It  by  no  means  establishes  that  the  plaintiff  may  have  more 
damages  against  the  defendant  than  what  he  has  counted  for 
against  him,  but  that  having  counted  in  detinue  against  the 
defendant  for  damages  to  a  certain  amount,  he  may  recover 
against  the  garnishee,  (against  whom  he  has  alleged  no  par- 
ticular amount  of  damages)  a  greater  sum  than  he  has  laid  as 
his  damages  against  the  defendant "  (e). 

The  second  case  presents  much  greater  difficulty.    It  is  that  Nw  amonnt 
in  which  the  parties  to  a  contract,  by  previous  agreement,  fix  pJ^onB  agree- 

ment. 

(a)  CheveUy  ▼.  Morrison,  2  W.  BL  1800;  Watkin$  y.  Morgan,  0  0.  ft  P. 
661.  As  to  the  conaequencea  of  greater  damages  being  given,  see  pott, 
p.  440. 

(b)  10  Rep.  117  b. 
(e)  Andr.  884. 

(d)  8  Hen.  VI.  5,  a. 

(e)  4  M.  ft  S.  99;  1  RoU.  Abr.  578. 
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LIQUIDATED  DAMAGES. 


Distinctions 
between  penalty 
and  liquidated 
damages. 


Necessary  to  sue 
in  form  for  liqui- 
dated  damages, 
as  such. 


Where  there  is 
a  penalty, 
plaintiff  may 
recoyer  less  or 
more  than  the 
amount. 


the  damages  for  its  breach  at  a  particnlar  Bnm.  Here  the 
question  at  once  arises,  whether  the  sum  so  fixed  ought  to  be 
regarded  as  a  penalty,  or  as  liquidated  damages.   . 

This  distinction  is  a  most  important  one,  because  where  the 
sum  consists  of  the  liquidated  damages  for  breach  of  the  agree- 
ment, fixed  and  agreed  upon  between  the  parties,  that  very  sum 
is  the  ascertained  damage,  and  the  jury  are  confined  to  it  (/). 
And  if  a  verdict  is  given  for  a  smaller  sum,  a  new  trial  will  be 
granted  {g).  And  of  course  equally  so  if  the  verdict  were  for 
a  larger  sum.  On  the  contrary,  where  the  sum  is  treated  as  a 
penalty,  either  more  or  less  than  the  amount  stated  may  be 
recovered. 

Upon  both  of  these  points,  however,  there  are  some  further 
niceties  to  be  observed.  And  first  as  to  cases  where  the 
damages  are  liquidated ;  although  the  plaintiff  is  entitled  to 
the  exact  sum,  and  can  in  no  case  recover  more,  it  seems  he 
may  recover  less,  unless  he  sues  in  form  for  the  precise  amount. 
Therefore  where  the  defendant  covenanted  not  to  lop  any  trees 
without  the  consent  of  the  plaintiff,  under  a  penalty  of  20/.  for 
each  tree  over  and  above  the  actual  value  of  the  tree,  and  the 
plaintiff  sued  for  breach  of  the  covenant  not  to  lop,  without 
alleging  non-payment  of  the  202. ;  it  was  held,  that  the  cove- 
nant (even  assuming  the  damage  to  be  liquidated)  was  alterna- 
tive, not  to  lop,  or,  if  he  did,  to  pay  liquidated  damages.  "  If 
then  the  plaintiff  is  seeking  to  recover  liquidated  damages,  he 
should  have  alleged,  that  though  the  defendants  lopped  the 
trees,  they  did  not  pay  the  stipulated  amount;  otherwise  it 
does  not  follow  that  they  have  broken  their  covenant.  We 
must  assume  firom  this  breach,  that  the  plaintiff  is  seeking  to 
recover  an  unliquidated  amount,  in  which  case  the  jury  are 
at  liberty  to  give  such  damages  as  they  think  he  has  sus- 
tained ^  {h). 

In  the  next  place  as  to  a  penalty,  there  is  a  distinction 
according  to  the  mode  in  which  the  plaintiff  sues,  which  may 
be  well  stated  in  the  words  of  Lord  Mansfield :   "  There  is  a 


(/)  Lowe  V.  Peer*,  4  Burr.  2229  ;  Criadee  v.  Bolton^  8  C.  &  P.  442,  over- 
ruling Randall  v.  Everest,  2  C.  &  P.  677. 

{g)  Farrant  v.  Olmius,  3  B.  &  A.  692. 

(A)  ffur$t  V.  Eur$t,  4  Bxch.  671 ;  19  L.  J.  Ex.  413.  [See  as  to  this  ca^e, 
Letffh  y.  LiUie,  6  H.  ft  N.  166  ;  30  L.  J.  Ex.  26.] 
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difference  between  coyenants  in  general,  and  coyenants  secnred 
by  a  penalty  or  forfeiture.  In  the  latter  case,  the  obligee  has 
his  election.  He  may  either  bring  an  action  of  debt  for  the 
penalty,  and  recoyer  it  (after  which  recoyery  of  the  penalty  he 
cannot  resort  to  the  coyenant,  because  the  penalty  is  to  be  a 
satisfaction  for  the  whole),  or  if  he  does  not  choose  to  go  for 
the  penalty,  he  may  proceed  upon  the  covenant,  and  recoyer 
more  or  less  than  the  penalty,  tolies  guoties "  {%).  When  the 
plaintiff  sues  in  form  for  the  penalty,  the  jury  cannot  go 
beyond  it :  but  within  it  they  may  giye  him  any  compensation 
which  he  can  proye  himself  entitled  to  (/).  On  the  other  hand, 
where  a  charter  party  was  secured  by  a  penalty,  it  was  ruled 
that  upon  breach  the  plaintiff  had  his  choice,  either  to  receiye 
the  penalty,  and  rescind  the  contract,  or  to  bring  an  action 
upon  the  contract,  and  let  the  coyenant  stand,  and  so  obtain 
greater  damages  than  the  penalty  {k) ;  though  it  would  have 
been  otherwise  if  the  agreement  had  been  for  liquidated 
damages  {I), 

The  same  distinction  between  a  penalty  and  liquidated  Same  rales  in 
damages  prevails  in  equity.  "  It  will  relieye  against  a  penalty  «<i^*y' 
upon  a  compensation  ;  but  where  the  coyenant  is  '  to  pay  a 
particular  liquidated  sum,'  a  Court  of  Equity  cannot  make  a 
new  coyenant  for  a  man  ;  nor  is  there  any  room  for  com- 
pensation or  relief.  The  specified  sum  is  found  in  damages  ; 
it  is  a  particular  liquidated  sum,  fixed  and  agreed  on  between 
the  parties,  and  it  is  therefore  the  proper  quantum  of 
damage"  (m). 

Damages  [could]  not  be  fixed  at  a  liquidated  sum  in  order  to  usury  laws. 
eyade  the  usury  laws  (n). 

The  question,  whether  a  sum  mentioned  in  an  agreement  to  Penalty,  or 
be  paid  for  a  breach  is  to  be  treated  as  a  penalty,  or  as  liqui-  ^^idated 
dated  and  ascertained  damages,  is  a  question  of  law  to  be  question  of  law. 
decided  by  the  judge,  upon  a  consideration  of  the  whole  in- 


(0  Ltywe  T.  Peertf  4  Burr.  2228. 

O)  WiO^my.  AshUm,  1  Gamp.  78. 

{k)  WinUr  ▼.  THnmer,  1  W.  Bl.  395  ;  Harriwn  ▼.  Wright,  18  Bast, 
433  ;  Maylam  t.  Norrii,  2  D.  &  L.  829. 

(0  13  Bast,  345. 

(m)  Per  Ld.  Mansfield,  Lovfe  ▼.  Peer$,  ubi  tup. 

(n)  Orr  y.  ChurdiiU,  1  H.  Bl.  282 ;  [17  &  18  Vict.  c.  90  repealed  the 
Usuiy  Laws]. 
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strument  (o).    The  following  appear  to  be  the  principlea  by 
which  their  decision  is  governed  (p). 
A  sum  stated  to        1.  Where  the  sum  is  expressly  stated  to  be  a  penalty,  and 

Mi^foSe^TO      *^®^®  *^  °^  ^^^^^  words  altering,  controlling,  or  affecting 

this  statement,  the  sum  cannot  be  considered  as  liquidated 
damages  (q).  But  where  the  agreement  was,  "  In  considera- 
tion that  A.,  of  M.,  snrgeon,  will  engage  me  the  undersigned 
B.  as  assistant  to  him  as  surgeon,  I,  the  said  B.,  promise 
the  said  A.,  that  I  will  not  at  any  time  practise  as  surgeon 
at  M.,  or  within  seven  miles  thereof,  under  a  penalty  of  500/.," 
this  was  held  to  be  liquidated  damages.  Coltman,  J.,  said, 
"  Although  the  word  *  penalty,'  which  would  primd  facte, 
exclude  the  notion  of  stipulated  damages,  is  used  here,  yet 
we  must  look  at  the  nature  of  the  agreement  and  the  sur- 
rounding circumstances,  to  see  whether  the  parties  intended 
the  sum  mentioned  to  be  a  penalty  or  stipulated  damages* 
Considering  the  nature  of  this  agreement,  and  the  difficulty 
^e  plaintiff  would  be  under  in  showing  what  specific  damage 
he  had  sustained  &om  the  defendant's  breach  of  it,  I  think 
we  can  only  reasonably  construe  it  to  be  a  contract  for  stipu- 
lated and  ascertained  damages  "  (r). 
So  where  smaller  2.  Where  the  payment  of  a  smaller  sum  is  secured  by  a 
byaweement  larger,  the  sum  agreed  for  must  always  be  considered  as  a 
for  a  greater        penalty  (s).    And,  therefore,  where  a  contract  to  do,  or  abstain 

from  something,  is  secured  by  an  agreement  to  pay  a  fixed 
sum,  and  upon  the  face  of  the  same  instrument  a  certain 
damage  less  than  that  sum  is  made  payable,  in  case  of  a  breach 
of  contract^  that  sum  shall  be  construed  to  be  a  penalty  (t). 

(o)  Sainter  v.  Ferffiuon,  7  C.  B.  727. 

[(p)  It  must  be  remembered  that  the  real  intention  of  the  parties  is  to  be 
collected  from  the  language  which  they  have  nsed,  and  that  the  roles  which 
have  been  laid  down  are  only  to  assist  in  ascertaining  that  intention  ;  JHmech 
T.  Corlett,,  12  Moore,  P.  C.  at  p.  229  ;  JUynMa  y.  Bridge,  6  B.  &  B.  528  ; 
26  L.  J.  Q.  B.  12.] 

iq)  Smith  r.  Dickenson,  8  B.  &  P.  680  ;  SUman  t.  Walter,  1  Bro.  G.  C. 
418. 

(r)  Sainter  y.  FerguBon,  7  C.  B.  716,  728.  And  see  LeigkUm  ▼.  Walei, 
8  M.  &  W.  545.  [On  a  guarantee  that  a  vessel  in  which  the  plaintiff  had 
shipped  goods,  should  sail  before  any  other  vessel  then  in  berth,  "under 
penalty  of  forfeiting  one  half  of  the  freight,"  it  was  held  that  one  half  of  the 
freight  could  be  recovered  as  liquidated  damages,  without  evidence  of  actual 
damage  ;  Sparrovo  r.  Paris,  7  H.  &  N.  594  ;  31  L.  J.  Ex.  187.] 

(»)  Per  Chambre,  J.,  AsOey  v.  Wddon,  2  B.  &  P.  354. 

{t)  Per  Ld.  Eldon,  ibid.  350. 


one. 
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The  facts  in  reference  to  which  the  above  rales  were  stated 
were  as  follows.  There  were  mntnal  agreements  between  the 
manager  of  a  theatre  and  an  actress,  that  he  should  pay  her  a 
certain  weekly  salary  and  travelling  expenses,  and  that  she 
shoold  perform  at  his  theatre,  and  comply  with  all  its  rules, 
and  be  subject  to  and  pay  all  fines  ;  and  that  either  of  them 
neglecting  to  perfoi:m  that  agreement  should  pay  to  the  other 
200L  The  action  was  for  a  refusal  to  perform.  It  was  held  that 
the  200/.  was  a  penalty,  otherwise  a  refusal  to  pay  a  trifling 
fine,  or  to  do  something  which  by  the  rules  of  the  theatre  was 
punishable  by  a  fine,  would  have  entailed  the  entire  liability. 

[But  if  the  larger  sum  is  actually  due  and  the  creditor  agrees 
to  take  a  lesser  sum,  provided  that  sum  is  secured  in  a  certain 
way  and  paid  on  a  certain  day,  and  that  if  those  stipulations 
be  not  performed,  he  shall  be  entitled  to.  recover  the  whole  of 
the  original  debt,  such  remitter  to  his  original  right  does  not 
constitute  a  penalty,  and  a  Court  of  Equity  will  not  interfere 
to  prevent  it  (m).] 

3.  It  has  been  laid  down  broadly,  **that  where  articles  Where  there  ar© 
contain  covenants  for  the  performance  of  several  things,  and  ^"^^  done.'**' 
then  one  large  sum  is  stated  at  the  end  to  be  paid  upon  breach 
of  performance,  that  must  be  considered  a  penalty"  (x).  This, 
however,  must  be  limited  to  cases  where  it  is  apparent  that 
the  parties  could  not  have  intended  the  entire  sum  to  be  the 
ascertained  damages  for  any  breach.  ''  Where  the  sum  which 
is  to  be  a  security  for  the  non-performance  of  an  agreement  to 
do  several  acts,  will,  in  case  of  breaches  of  the  agreement,  be 
in  some  instances  too  large,  and  in  others  too  small  a  compen- 
sation for  the  injury  thereby  occasioned,  that  sum  is  to  be 


[(«)  TTiompaon  y.  ffudton,  L  R.  4  H.  L.  1 ;  38  L.  J.  Ch.  431.  Thia  waa 
decided  in  the  House  of  LordB  in  opposition  to  the  Master  of  the  Rolls  and  the 
Lords  Justices.  Lord  Westbury  said,  that  any  plain  man  walking  the  streets 
of  London  would  have  said  that  it  was  in  accordance  with  common  sense,  and 
if  he  were  told  that  it  would  be  requisite  to  go  to  three  tribunals  before  getting 
it  accepted,  would  have  held  up  his  hands  with  astonishment  at  the  state  of 
the  law.  In  Lord  Atktown  y.  White,  11  Ir.  L  R.  400,  where  a  demise  of 
land  at  a  yearly  rent  of  1872. ,  with  usual  clauses  for  distress  and  entry  on 
non-payment,  contained  an  agreement  that  so  long  as  the  lessee  performed  the 
coyenant,  the  lessor  would  be  content  with  the  yearly  rent  of  9dZ.,  payable  on 
the  same  days  as  the  first  reserved  rent,  it  was  held  that  the  larger  rent  was 
not  a  penal  rent,  and  that  ejectment  could  be  maintained  on  its  non-payment.] 

(«)  Per  Heath,  J.,  2  B.  &  P.  868. 
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considered  as  a  penalty"  (y).    This  view  of  an  agreement  is 
invariably  taken  where  some  of  the  breaches  relate  to  pecnniarj 
payments,  which  are  in  their  nature  ascertained. 
Kemhle^.  The  leading  case  npon  this  part  of  the  subject  is  that  of 

Kembh  y.  Farren  (z).  There  the  defendant  had  engaged  to 
act  as  principal  comedian  at  Covent  Garden  for  four  seasons, 
conforming  in  all  things  to  the  rules  of  the  theatre.  The 
plaintiff  was  to  pay  him  31  68.  8d.  every  night  the  theatre 
was  open,  with  other  terms.  The  agreement  contained  a  clause 
that  if  either  of  the  parties  should  neglect  or  refuse  to  fulfil 
the  said  agreement,  or  any  part  thereof,  or  any  stipulation 
therein  contained,  such  party  should  pay  to  the  other  the 
sum  of  lOOOZ.,  to  which  sum  it  was  thereby  agreed  that  the 
damages  sustained  by  any  such  omission,  &c.,  should  amount ; 
and  which  sum  was  thereby  declared  by  the  said  parties  to  be 
liquidated  and  ascertained  damages,  and  not  a  penalty,  or 
penal  sum,  or  in  (he  nature  thereof.  Notwithstanding  these 
sweeping  words,  the  Court  decided  that  the  sum  must  be 
taken  to  be  a  penalty,  as  it  was  not  limited  to  those  breaches 
which  were  of  an  uncertain  nature  and  amount.  And  Tindal, 
C.  J.,  said,  "  that  a  very  large  sum  should  become  imme- 
diately payable,  in  consequence  of  the  non-payment  of  a  very 
small  sum,  and  that  the  former  should  not  be  considered  a 
penalty,  appears  to  be  a  contradiction  in  terms ;  the  case 
being  precisely  that  in  which  Courts  of  Equity  have  always 
relieved,  and  against  which  Courts  of  Law  have  in  modem 
times  endeavoured  to  relieve,  by  directing  juries  to  assess  the 
real  damages  sustained  by  breach  of  the  agreement "  (a). 
And  the  same  decision  was  arrived  at  where  the  agreement 
was  that  the  defendant  should  grant  a  lease,  and  the  plaintiff 


(y)  Per  Bayley,  J.,  DavUs  ▼.  PenUm,  6  B.  &  C.  223  ;  affirmed  ffomer  ▼. 
Plintoffy  9  M.  &  W.  681  ;  [Dimech  t.  CorUtt,  12  Moo.  P.  0.  229  ;  Reindd 
V.  SchM,  4  C.  B.  N.  S.  97 ;  27  L.  J.  0.  P.  146  ;  BeUa  v.  Burck,  4  H.  &  N. 
606  ;  28  L.  J.  Ex.  267,  where  Bo^per  Bramwell,  R,  as  to  the  effect  of  8  &  9 
Will.  III.  c.  11,  8.  8.] 

(«)  6  Bingh.  141. 

(a)  6  Bingh.  148.  Such  an  agreement,  howerer,  might  be  made,  for  it  is 
laid  dovn  by  Parke,  B.,  1  Exch.  665,  ''  Uiat  it  would  be  competent  for  the 
parties  to  make  a  stipulation  to  pay  a  certain  sum  on  the  non-performance  of 
a  coYenant  to  pay  a  smaUer  sum  ;  but  they  must  do  so  in  express  terms ;  and 
if  that  be  done,  I  do  not  see  how  the  courts  can  avoid  giving  effect  to  such  a 
contract." 
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shonld  execute  a  eomiterpart  and  pay  the  expenses ;  for  the 
mutual  performance  of  which  contract  the  parties  bound 
themselTes  in  the  penalty  of  500/.  to  be  recovered  against  the 
defaulter  as  liquidated  damages  {b). 

On  the  other  hand,  if  there  be  a  contract  consisting  of  one 
or  more  stipulations,  the  breach  of  which  cannot  be  measured, 
then  the  contract  must  be  taken  to  have  meant  that  the 
sum  agreed  on  was  to  be  liquidated  damages,  and  not  a 
penalty  (c).  And  so  it  was  held  where  a  covenant  for  disso- 
lution of  partnership  between  attorneys  contained  an  agree- 
m^it,  ''  that  the  said  J.  S.  will  not  within  the  next  seven 
years  carry  on  the  business  of  an  attorney  within  fifty  miles 
from  E.,  nor  interfere  with,  solicifc,  or  influence  the  clients  of 
the  late  copartnership,  and  if  the  said  J.  S.  shall  in  any  re- 
spect infringe  the  present  covenant,  he  the  said  J.  S.  shall  pay 
the  sum  of  1000^  as  .liquidated  damages,  and  not  by  way  of 
penalty  '*  (d). 

4.  There  never  was  any  doubt  that  if  there  be  only  one  event  Where  there  is 
upon  which  the  money  is  to  become  payable,  and  there  is  no  ^^^  ^^^  ^^^^ 
adequate  means  of  ascertaining  the  precise  damage  that  may 
result  to  the  plaintiff  from  the  breach  of  the  contract,  it  is 
perfectly  competent  to  the  parties  to  fix  a  given  amount  of 

(5)  BoysY.  Anedl,  5  Bingh.  N.  0.  390;  Jktvies  v.  Penton,  6  B.  fc  0. 
216  ;  CharrvngUm  v.  Laing^  6  Bingh.  242  ;  Btckham  y.  DraJcty  8  M.  &  W. 
846. 

(e)  Per  Parke,  6.,  AthyntY,  KinnUr^  4  Exch.  776,  783.  [So  where  a 
specified  increased  rent  was  to  beoome  payable  on  breach  of  any  of  the  coye- 
nants  in  the  lease  ;  Smith  y.  Ryan^  9  Ir.  L.  R.  235.] 

{d)  QdUworihy  y.  SiruU,  1  Exch.  659 ;  Batolinson  y.  Clarke,  14  M.  &  W. 
187.  (So  Reynolds  y.  Bridge,  6  B.  &  B.  528  ;  26  L.  J.  Q.  B.  12.  And 
where  the  form  of  the  bond  giyen  upon  the  sale  of  a  medical  practice,  was  that 
if  any  of  certain  prohibited  things  were  done,  and  the  sum  of  3002.  paid,  then 
the  bond  shoxdd  be  yoid  ;  that  sum  was  held  recoyerable  apon  an  infraction 
of  the  agreement ;  Mercer  y.  Irving,  B.  B.  &  E.  563 ;  27  L.  J.  Q.  B.  291. 
But  it  does  not  follow  in  eyery  such  case  that  a  man  may  elect  to  break 
his  engagement  by  paying  for  his  violation  of  the  contract.  Therefore, 
where  the  condition  of  a  bond  given  by  a  managing  clerk  to  an  attorney, 
after  reciting  an  agreement  that  the  clerk  should  give  a  bond  not  to  prac- 
tise within  a  specified  distance,  was  that  if  he  did  so  practise,  and  should 
pay  the  sum  of  10002.,  the  bond  should  be  yoid,  a  Court  of  Equity,  carrying 
out  the  real  intention  of  the  parties,  granted  an  injunction  to  prevent  him 
from  practising;  Howard  y.  Woodtoard,  34  L.  J.  Ch.  47.  But  of  course 
thb  was  upon  the  plaintiff's  undertaking  not  to  sue  upon  the  bond.  A  man 
cannot  have  his  liquidated  damages  and  his  writ  of  injunction  also  ;  Carnea 
y.  NetbiU,  7  H.  &  N.  158 ;  30  L.  J.  Ex.  848.  In  the  ordinary  case  of  pay- 
ment of  a  deposit  to  be  forfeited  on  the  purchaser's  failure  to  perform  his 
contract,  the  vendor  may  retain  it  on  such  failure,  though  his  damage  be  not 
so  great ;  HinUm  y.  8parke$,  L.  B.  8  C.  P.  161  ;  37  L.  J.  C.  P.  81]. 
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compensation,  in  order  to  avoid  the  difficulty  (0).  And  this, 
even  though  the  contract  be  one  of  indemnity,  as  an  insurance 
policy,  and  it  can  be  proved  that  the  plaintiff  has  not  beeii 
damnified  to  the  amount  estimated  (/). 

5.  The  cases  cited  above  (g)  have  overruled  the  doctrine 
laid  down  in  Beilly  v.  Jones  (^),  that  the  mere  use  of  the 
words  '^  liquidated  damages  "  is  decisive  against  the  sum  being 
held  to  be  a  penalty.  The  principle  is,  that  although  the 
parties  may  have  used  the  term  ''  liquidated  damages,"  yet  if 
the  Court  can  see  upon  the  whole  of  the  instrument  taken 
together,  that  there  was  no  intention  that  the  entire  sum 
should  be  paid  absolutely  on  non-performance  of  any  of  the 
stipulations  of  the  deed,  they  will  reject  the  words  and  con- 
sider it  as  being  in  the  nature  of  a  penalty  only  (i), 

6.  Where  it  is  doubtfnl  from  the  terms  of  the  contract, 
whether  the  parties  meant  that  the  sum  should  be  a  penalty 
or  liquidated  damages,  the  inclination  of  the  Court  will  be  to 
view  it  as  a  penalty  {k).  But  the  mere  largeness  of  the  amount 
fixed  will  not,  per  se,  be  sufficient  reason  for  holding  it  to 
be  so  (J). 


(e)  Per  Oi-essweU,  J.,  Savnter  y.  Fergttaon,  7  C.  B.  780 ;  Fletcher  v.  Dycke, 
2  T.  E.  82.  [Sparrow  v.  Paris,  7  H.  &N.  694;  81  L.  J.  Ex.  137.  Astipu- 
lation for  interest  on  purchase-money,  at  a  rate  increasing  with  the  delay  in 
payment,  has  been  held  not  to  be  in  the  nature  of  a  penalty  to  secure  punctual 
payment;  Herbert  t.  SalMury  and  Yeovil  Ry,  Co.,  L.  R.  2  Eq.  221.  But 
if  mortgajge  interest  is  4  per  cent.,  with  an  agreement  that  if  it  is  not  paid 
punctually  5  per  cent,  shall  be  paid,  that  is  in  the  nature  of  a  penalty  against 
which  equity  will  relieye ;  76.,  per  Lord  Bomilly.] 

(/)  Irving  v.  Manning^  6  C.  B.  891. 

{g)  Ante,  p.  101. 

{h)  1  Bingh.  802. 

(t)  Per  Parke,  B.,  Green  v.  Price,  18  M.  k  W.  701 ;  affirmed,  16  M.  &  W. 
846  ;  Cole  t.  SifM,  28  L.  J.  Ch.  258.  [The  use  of  the  expression  << penalty," 
or  ''liquidated  damages,"  signifies  nothing,  the  real  intention  of  the  parties 
haying  to  be  ascertained.  See  Spa/rrow  v.  Paris,  7  H.  &  N.  694  ;  81  L.  J.  Ex. 
187 ;  per  Bramwell,  B.,  Betts  v.  Burch,  4  H.  &  N.  at  p.  610 ;  28  L.  J.  Bx. 
at  p.  271  ;  and  Dimech  y.  CorleU,  12  Moo.  P.  C.  299.] 

{k)  Barton  ▼.  Glover,  Holt,  N.  P.  C.  48 ;  Crisdee  v.  BoUon,  8  C.  &  P.  248. 

(l)  J  bid.,  and  per  Lord  Eldon,  Astley  y.  Weldon,  2  B.  &.  P.  851  ;  [and 
per  Lord  Bomilly,  Herbert  y.  Salithwry  and  Yeovil  Ry.  Co.,  L.  B.  2  £q. 
221.] 


CHAPTER  IV. 


INTEREST. 


1.  At  Common  Law,  I  8.  By  Statute, 

2.  At  Damagu.  \ 

The  next  point  of  a  preliminary  nature  which  requires 
notice,  is  the  right  to  recover  interest.  This  right  exists  in  a 
great  number  of  actions,  but  I  have  thought  it  better,  for  the 
sake  of  clearness,  to  place  the  whole  subject  before  the  reader 
in  a  single  yiew. 

Interest  is  recoverable,  either  upon  the  original  cause  of 
action,  or  again  upon  the  amount  of  the  judgment.  It  may 
also  arise  either  at  common  law,  or  by  statute. 

I.  First,  then,  as  to  interest  at  common  law  upon  the  interest  at  oom- 
original  cause  of  action.  ^^  ^^* 

It  is  now  established  as  a  general  principle,  that  interest  is 
allowed  by  law  only  upon  mercantile  securities,  or  in  those 
cases  where  there  has  been  an  express  promise  to  pay  iaterest, 
or  where  such  promise  is  to  be  implied  from  the  usage  of  trade, 
or  other  circumstances  (a), 

1.  As  to  the  case  of  bills  of  exchange  and  promissory  notes,  On  bilk  and 
this  rule  has  never  been  doubted.    Some  distinctions,  however,  "^*'*^ 
prevail  as  to  the  time  from  which  interest  is  to  be  computed, 

and  the  rate  at  which  it  is  to  be  calculated,  where  any  part  of 
the  contract  has  been  entered  into  abroad.  This  subject  will 
be  discussed  at  length,  post^  Chapter  viii. 

2.  Cases  in  which  there  has  been  an  express  agreement  in  Ezpran  agi^e- 
words  to  allow  interest,  are,  of  course,  quite  clear.    Where,  ^^^ 
however,  A.  and  B.,  who  had  jointly  and  severally  granted 

an  annuity,  mutually  agreed  each  to  pay  one  half  of  it,  and 

(a)  Per  Abbott,  0.  J.,  Higgin$  v.  Sargent,  2  B.  &  C.  84». 
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to  indemnify  the  other  against  all  actions,  suits,  charges, 
damages,  demands,  sums  of  money  and  expenses,  which  either 
of  them  might  incnr  throngh  the  default  of  the  other  in 
paying  his  just  share ;  it  was  held  that  one  who  had  paid 
more  than  his  just  share  was  not  entitled  at  law  to  interest 
(as  interest  and  not  as  damages)  upon  the  surplus.  The 
Court  said,  "  The  contract  is  to  pay  the  money  and  damages ; 
there  is  no  express  contract  to  pay  interest,  nor  any  course  of 
dealing  jfirom  which  such  a  contract  can  be  implied"  (&). 

8.  Where  parties  have  acquiesced  in  a  course  of  dealing,  in 
which  interest  was  exacted,  they  will  be  assumed  to  have  con- 
tracted to  pay  it  (c) ;  and  in  this  way  even  compound  interest 
may  be  charged,  as  long  as  the  accounts  remain  open  (d). 
But  although  compound  interest  may  be  charged,  by  means 
of  half-yearly  rests,  where  such  a  practice  is  assented  to,  it 
is  not  sufficient  to  show  that  such  has  been  the  usage  of  the 
plaintiff,  without  proving  that  the  defendant  was  acquainted 
with  it  (e).  And  even  in  the  case  of  merchants'  accounts 
where  this  system  prevails  the  plaintiff  can  recover  no  more 
than  the  principal  upon  the  last  balance,  in  which  there  is  no 
new  account,  and  no  new  transaction,  however  long  it  may  be 
before  the  action  is  brought  to  recover  the  balance ;  and  the 
jury  cannot  give  interest,  still  less  compound  interest,  upon 
the  balance  (/). 

Again,  where  a  party  undertakes  to  pay  a  debt  by  means  of 
a  bill  or  note,  which  would,  if  given,  bear  interest,  and  fails  to 
give  the  note,  the  debt  will  bear  interest  from  the  time  the 
bill  or  note  would  have  been  due  (g).  But  the  contract  to 
pay  by  bill  must  be  clearly  made  out.    Therefore,  where  the 


(6)  Bdl  V.  Free,  1  Swanst.  90. 

(c)  Sx  parte  Williams,  1  Rose,  899. 

id)  Bruce  ▼.  Hunter,  8  Camp.  467  ;  NeipeU  ▼.  Jones,  4  C.  &  P.  124 ; 
Eaton  V.  Bell,  6  B.  &  A.  84  ;  Fergutson  v.  Fyffe,  8  a.  &  F.  121  ;  [Moue  v. 
SaU,  82  Beay.  269  ;  82  L.  J.  Ch.  756]. 

(e)  Dawes  y.  Pinner,  2  Camp.  486,  n.  ;  Moore  y.  Voughton,  1  Stark.  487. 
[And  see  Williamson  y.  WilliamMn,  L.  R.  7  Eq.  542,  where  acquiescence  in 
a  banker's  chai'ge  of  500^.  for  a  half  year's  commission  on  an  oyerdrawn 
aocounty  was  held  not  to  entitle  the  banker  to  make  the  same  charge  as  of 
right  in  subsequent  half  years.  Also  CrosskUl  y.  Bower,  32  Beay.  86 ;  32 
L.  J.  Ch.  640.] 

(/)  AUwood  y.  Taylor,  1  M.  ft  G.  at  p.  801  ;  Waring  y.  Cunliffe,  1  Ves. 
99  ;  ExparUBevan,  9  Ves.  228  ;  Fergusson  v.  Ft^ffe,  8  CI.  &  F.  121. 

ig)  Slack  y.  LoweU,  8  Taunt.  157  ;  Marshall  y.  Poole,  13  East,  98  ;  Farr 
y.  Ward,  8  M.  ft  W.  25  ;  Khoades  y.  Lord  Sdsey,  2  Beay.  859. 
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defendant  undertook  to  pay  money  acoording  to  inBtractiona 
to  be  received  from  a  third  party,  and  the  instmctionB  given 
were  to  pay  it  in  discharge  of  a  bill  given  by  that  third  party, 
and  then  in  the  plaintiff's  hands,  Held  that  this  was  not  an 
undertaking  to  pay  by  a  bill,  on  which  interest  would  run, 
though  interest  would  run  on  a  direct  guarantee  for  payment 
of  a  bill  (A). 

It  is  a  question  for  the  jury  to  say,  whether  the  defendant 
bad  contracted  to  pay  by  bill  or  not,  and  slight  evidence  on 
this  point  has  been  held  sufficient.  Goods  were  sold  to  the 
defendant  in  January,  and  in  April  he  wrote  to  the  plaintiff 
saying,  **  The  document  you  have  sent  me  appears  to  be  in  the 
nature  of  a  bill,  and  being  payable  to  your  order,  is  good  in 
the  market ;  just  what  I  wished  to  avoid.  The  document  I 
have  wished  to  give  you  was  simply  my  promissory  note, 
payable  to  yourself."  Nothing  was  proved  to  have  been  said 
at  the  time  of  the  contract  about  payment,  and  no  demand 
for  interest  had  ever  been  made,  but  the  plaintiff  claimed 
interest  in  his  particulars  of  demand.  It  was  decided  that 
this  letter  offered  some  evidence  of  an  agreement  to  pay 
by  a  note,  upon  which  the  jury  were  warranted  in  giving 
interest  (t). 

The  principle  of  these  decisions  of  course  is,  that  where  a 
person  promises  to  give  a  bill,  which  would  bear  interest,  the 
law  will  imply  an  engagement,  in  case  no  bill  is  given,  to  pay 
interest  as  if  it  had  been  given  {k).  It  seems  to  be  on  the  Bond  with  a 
same  principle,  that  where  a  bond  is  given  with  a  penalty  in  penalty' 
a  larger  amount,  to  secure  payment  of  a  sum  of  money, 
interest  will  be  allowed  even  without  an  express  stipulation. 
*^  The  principal  money  due  and  the  interest  thereon  may  be 
considered  as  part  of  the  penalty"  (/).  Because  the  object 
of  the  penalty  is  to  secure  him  to  whom  it  is  given  against 
all  damage  arising  from  de&ult.  Now  one  of  the  most 
obvious  sources  of  damage  is  the  loss  of  interest  on  the  sum 
due  (m).    In  one  case  (n)  where  interest  was  allowed  in  an 

(k)  Hare  ▼.  Riekards^  7  Bingh.  254. 

{i)  DavU  ▼.  Smtfth,  8  M.  &  W.  899. 

{k)  8  Taunt.  161. 

(I)  Per  Bayley,  J.,  Camenm  ▼.  Smith,  2  6.  ft  A.  808. 

(w)  Farquhar  v.  Morris,  7  T.  R.  124. 

(n)  ffelHer  v.  FranJdin,  1  Stark.  291. 
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action  on  a  bond,  it  is  not  stated  that  there  was  any  penalty 
as  there  was  in  the  instance  last  cited ;  but  as  the  case  was 
decided  by  Lord  EUenborough,  and  clearly  did  not  come 
within  any  of  the  rules  laid  down  by  himself  four  years  pre- 
viously (o)f  it  may  fairly  be  concluded  that  the  bond  was 
drawn  in  the  ordinary  form,  so  as  to  account  for  the  decision. 
Where  the  defendants  bound  themselves  to  pay  1500/.  in 
goods,  by  three  equal  payments,  at  three,  five,  and  seven 
months;  "in  failure  of  which  we  acknowledge  and  hereby 
render  ourselves  liable  to  be  sued  and  proceeded  against  for 
the  amount  ;*'  it  was  held  that  the  instrument  did  not  carry 
interest,  on  the  ground  that  it  had  not  the  effect  of  a  bond ; 
as  there  was  no  penalty,  and  the  parties  were  bound  only  in 
the  amount  which  was  to  be  actually  paid  (p).  And  in  Hogan 
V.  Page  (g\  it  was  decided  that  a  single  bond  did  not  carry 
interest. 

Formerly  it  was  thought,  where  a  sum  of  money  was  agreed 
to  be  paid  on  a  particular  day,  that  on  default  interest  from 
that  day  might  be  recovered  without  any  express  or  implied 
contract  to  that  effect  (r).  But  this  doctrine  has  now  been 
overruled  («).  It  has,  however,  been  always  held  that  where, 
by  an  award,  money  is  made  payable  on  a  certain  day,  interest 
ought  to  be  allowed  from  that  day,  if  payment  was  demanded 
at  the  place  appointed  (t).  I  cannot^  on  principle,  explain 
this  exception.  Many  apparent  exceptions  to  the  rule,  that 
interest  is  only  recoverable  in  the  cases  just  mentioned,  may 
be  explained  by  distinguishing  between  interest  recovered  as 
part  of  the  debt,  and  interest  recovered  as  damages  for  its 
detention.  For  instance,  interest  on  a  deposit  may  be  re- 
covered, if  laid  as  special  damage  in  an  action  for  breach  of 
agi;eement  to  sell  an  estate  (u).     So  it  may  be  allowed  as 


(o)  Calton  ▼.  Bra^ffy  15  East,  228. 

(p)  Foster  y.  Weston,  6  Bingh.  709. 

{q)  1  B.  &  P.  887. 

(r)  Blaneyy.  Hendricks,  2  W.  Bl.  761 ;  8  WUs.  206,  S.  0 . ;  Shipley  y.  Ham- 
mind,  5  Esp.  114;  ChalieY.  Duke  of  York,  6  Esp.  45  ;  De  HaviUandy. 
Bawerbatik,  1  Camp.  50  ;  Mountford  ▼.  Willes,  2  B.  &  P.  837. 

(*)  Gordon  ▼.  Swan,  12  East,  419 ;  ffiggins  t.  Sargent,  2  B.  &  C.  848  ; 
Poffe  V.  Newman,  9  B.  &  C.  878  ;  Foster  v.  Weston,  6  Bingh.  709. 

(0  Pinhom  v.  Tuckington,  8  Camp.  468 ;  Churcher  v.  Stringer,  2  B.  &  Ad. 
777  ;  JokMon  v.  Durant,  4  C.  &  P.  827. 

(u)  De  Bemales  ▼.  Wood,  8  Camp.  258  ;  Farqyhar  v.  Farley,  7  Taunt. 
592. 
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damages  in  an  action  on  a  mortgage  deed,  after  the  day  of 
de&nlt  (2;) ;  or  npon  a  contract  to  pay  money  npon  a  parti- 
cular day  (y);  or  npon  a  covenant  to  indeipnify  a  surety  (z). 
And  it  is  laid  down  as  a  general  role,  that  although  it  be  not 
due  ex  contractu,  a  party  may  be  entitled  to  damages  in  the 
form  of  interest  where  there  has  been  long  delay  under  yexa- 
tions  and  oppresBiye  circumBtances,  in  the  payment  of  what  is 
due  under  the  contract  (a). 

Interest  cannot  be  recovered  as  such  in  an  action  against  Caaes  in  which 
the  vendor  of  an  estate,  the  sale  of  which  has  gone  oflF,  for  ^o^^Se?^ 
recovery  of  the  deposit  which  has  been  lying  idle  {b)  ;  but  it 
may  be  recovered  as  special  damages  for  breach  of  the  contract 
if  so  laid  {c).  But  the  principal  and  auctioneer  stand  on  a 
different  footing,  and  in  an  action  against  the  latter  to  recover 
the  deposit  paid  to  him,  interest  cannot  be  recovered,  even 
as  damages,  unless  perhaps  after  demand  and  refusal  on  the 
contract  being  rescinded  (d).  Not  even  when  the  auctioneer 
has  made  interest  upon  the  money  while  in  his  hands;  and 
although  he  was  requested  by  one  of  the  parties  before  the 
completion  of  the  contract  to  invest  it  (0).  Interest  is  not 
due  as  such  in  an  action  for  money  secured  on  mortgage,  after 
day  of  default,  without  covenants  to  pay  interest,  but  may  be 
recovered  as  damages  (/).  Nor  in  an  action  for  money  lent, 
unless  there  has  been  an  usage  to  that  effect  (g) ;  or  for  money 
had  and  received  (A),  even  though  by  the  course  of  dealing 

(x)  Dickenson  r,  Harruon^  4  Pricei  282  ;  Atkiimm  y.  Jonti,  2  A.  &;  B. 
489  ;  Price  ▼.  G,  W.  Ry,  Co.,  16  M.  &  W.  244. 

(y)  TfaOruM  t.  Morgan,  6  C.  &  P.  661. 

(e)  Peirt  ▼.  Duncombe,  20  L.  J.  Q.  6.  242  ;  2  L.  M.  &  P.  107,  S.  0. 

(a)  HHkonte  y.  Davit,  1  M.  &  S.  169  ;  AmoU  y.  lUdfern,  8  Bingh.  858. 
80  in  Equity,  an  executor  or  trustee  who  unnecessarily  retains  money  which 
le  ought  to  haye  invested  or  paid  oyer,  will  be  made  to  pay  interest.  See 
per  Lord  Chelmsford,  C,  BJigg  y.  Johnson,  L  R.  2  Ch.  at  p.  228 ;  86 
h.  J.  Ch.  at  p.  860.  By  the  recent  Attorneys'  and  Solicitors'  Act,  1870, 
88  &  84  Vict.  c.  28,  8.  17,  taxing  officers  may  allow  interest  on  moneys  of  the 
client  improperly  retained  by  the  attorney  or  solicitor,  and  on  disburBements 
made  by  the  latter  for  the  client.] 

{b)  Bradshaw  y.  Bennett,  6  C.  &;  P.  48  ;  Mdberley  y.  RobiM,  5  Taunt. 
625. 

(e)  De  Bemalet  y.  Wood,  8  Camp.  258 ;  Farquhar  y.  FarUy,  7  Taunt. 
592. 

{d)  Lee  y.  JHunn,  8  Taunt  45. 

{e)  Harington  y.  Hoggart,  IK  k  Ad.  577. 

(/)  Jn<«,  p.  108. 

ig)  CaUon  y.  Bragg,  15  Bast,  223  ;  Shaw  r.  Picton,  4  B.  &;  C.  723. 

(A)  Waiker  y.  Oonttable,  1  B.  &  P.  306. 
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Foreign  judg- 
ments. 


Tender;  pay- 
ment into  court. 


between  the  defendant  and  the  person  from  whom  the  money 
was  receiyed  to  the  plaintiff's  nse,  the  snm  wonld  have  borne 
interest ;  for  "  nq  right  passed  to  the  plaintiff  bnt  a  right  to 
demand  the  sum  actually  in  defendant's  hands"  (t).  And  it 
makes  no  difference  that  the  money  has  been  obtained  by 
fraud  {k).  Nor  in  actions  for  money  paid  (J);  or  on  an  account 
stated  (m)  ;  or  for  goods  sold,  even  though  to  be  paid  for  on 
a  particular  day  (n),  though  it  is  otherwise  where  payment 
was  to  be  made  by  a  bill  (o).  Nor  in  an  action  for  work  and 
labour  {p) ;  nor  on  money  lying  with  a  banker  {q) ;  nor  upon 
a  policy  of  insurance  (r).  [Nor  are  annuitants  entitled  to 
interest  on  the  arrears  of  their  annuities  («)  ;  nor  partners  to 
interest  on  money  drawn  out  of  the  firm  by  a  partner  in  excess 
of  his  share  of  the  profits  (/).]  Interest  is  not  recoverable  as 
such  in  an  action  upon  a  foreign  judgment,  where  the  subject 
of  the  claim  is  not  one  which  would  bear  interest  in  this 
country  («).  But  it  may  be  left  to  the  jury  to  say,  whether 
the  plaintiff  has  used  proper  means  to  find  out  the  defendant 
and  enforce  the  judgment ;  and  if  they  find  for  him,  they  may 
give  such  interest  as  they  wish  {x)» 

Interest  does  not  run  after  a  tender  (y).  And  where  a 
defendant,  sued  upon  a  debt  which  bears  interest,  wishes  to 
pay  money  into  court,  he  must  pay  the  interest  up  to  the  time 
of  the  payment  into  court    If  he  merely  pay  interest  up  to  the 


(f)  FrUhling  v.  Schrosder,  2  B.  N.  C.  79. 

(k)  Oroeiford  v.  Winter,  1  Camp.  124. 

(0  Carr  v.  Edwards,  8  Stark.  132  ;  HuHa  ▼.  Mareco,  5  C.  ft  P.  498. 

(m)  Nichol  ▼.  Thompton,  1  Gamp.  52,  n.  ;  Chalie  t.  Dulse  of  York,  6  Esp. 
45  ;  BUmey  ▼.  Hendricka,  2W.  Bl.  761 ;  contrd,  oyemiled/>«r  Abbott,  C.  J., 
2  B.  &  C.  349. 

(n)  Chrdon  r.  Swan,  12  East,  419  ;  Mountford  y.  WUla,  2  B.  ft  P.  887, 
merely  decides  that  if  the  jury  allow  interest,  (which  they  clearly  may  do  as 
damages,)  the  court  will  not  disturb  their  verdict.    See  2  Camp.  429. 

(o)  See  ante,  p.  106. 

(p)  TrdawneyY.  Tfumat,  1  H.  BL  803 ;  MtUomj.ffayward,  9  Price,  134. 

(q)  Edwards  ▼.  Vere,  5  B.  ft  Ad.  282. 

(r)  Kingston  ▼.  Mcintosh,  1  Camp.  618  ;  Bain  y.  Case,  8  C.  ft  P.  496. 

[(s)  Earl  of  Man^fidd  ▼.  Ogle,  4  De  G.  ft  J.  41 ;  Booth  y.  CouUon,  30 
L.  J.  Ch.  378  ;  Blogg  v.  Johnson,  L.  R.  2  Ch.  225  ;  86  L.  J.  Ch.  859.] 

[(e)  Rhodes  y.  Bhodes,  Johns.  653 ;  29  L.  J.  Ch.  418 ;  MeymoU  y.  MeymoU, 
81  Beay.  445 ;  32  L  J.  Ch.  218.] 

(«)  Doran  y.  O^ReUXy,  8  Price,  250 ;  Atkinson  y.  Lord  Brayhrooke,  4  Camp. 
880. 

(x)  As  damages  it  would  appear.  Bawn  y.  Dahdl,  8  C.  ft  P.  876 ;  M*Clure 
y.  Dunkin,  1  Bast,  436. 

(y)  Dent  y.  Dunn,  8  Camp.  296. 
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eommeneemmi  of  the  action,  the  plaintiff  may  proceed  for  the 
difference  (2). 

Interest  mnst,  in  all  other  cases,  be  calculated  np  to  the  time  Time  up  to 
of  signing  judgment  (a).  Judgment  is  considered  to  be  signed  J*^^^ 
for  this  purpose,  when  the  incipitur  is  entered  in  the  Master's 
book.  The  moment  that  entry  is  made,  the  plaintiff  is  entitled 
to  reoeiye  his  debt  and  damages,  and  an  unascertained  amount 
of  costs.  And  this  right  is  not  affected  by  an  alteration  made 
in  the  amount  at  a  subsequent  period  upon  a  motion  (&). 

Interest  recovered  at  law  is  always  5/.  per  cent,  {c).    Where  Bate  of  intereBt 
a  contract  has  been  made  abroad,  it  will  bear  interest  at  the 
foreign  rate  till  judgment  signed,  but  only  the  legal  interest  of 
5/.  per  cent,  from  the  time  of  signing  judgment  {d). 

II.  As  to  the  cases  in  which  interest  is  given  by  statute,  ^terest  by 
8  &  4  W.  lY.  c.  42,  s.  28,  enacts,  '*  that  upon  all  debts  or  sums 
certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate  not 
exceeding  the  current  rate  of  interest,  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a  certain  time, 
or  if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such  demand 
shall  give  notice  to  the  debtor  that  interest  will  be  claimed 
from  the  date  of  such  demand,  until  the  term  of  payment. 
Provided  that  interest  shall  be  payable  in  all  cases  in  which  it 
is  now  payable  by  law.*' 

S.  29.  '*  The  jury  on  the  trial  of  any  issue,  or  on  any  inqui- 
sition of  damages,  may,  if  they  shall  think  fit,  give  damages  in 
the  nature  of  interest,  over  and  above  the  value  of  the  goods  at 
the  time  of  the  conversion  or  seizure,  in  all  actions  of  trover 

(z)  Kidd  r.  WaUcer,  2  K  &  Ad.  705. 

(a)  Robintim  y.  Bland,  2  Burr.  1081. 

(6)  Fiiker  ▼.  Dudding,  8  Sco.  N.  B.  516. 

{c)  Sngd.  y.  &  P.  816  ;  Upton  ▼.  Lord  Ferreri,  5  Yes.  803. 

id)  Bodily  r,  Bellamy,  2  Burr.  1096.  As  to  interest  on  foreign  bills,  see 
more  fully  post,  c.  8.  [Interest  which  is  payable  by  a  special  contract 
upon  a  bill  of  exchange,  may,  after  judgment  for  the  principal  sum,  be 
recoTered  in  a  subsequent  action,  for  a  period  up  to  the  date  of  Uie  judgment 
in  the  first  action ;  but  not  for  a  subsequent  period,  because  the  right  to 
interest  under  the  agreement  ceases  at  the  date  of  the  judgment ;  Florence  y. 
Draymm,  1  0.  B.  N.  &  584  ;  &  C.  nom.  Florence  y,  Jeningt,  26  L.  J.  C.  P. 
274.] 
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word  '*  certain. 
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What  is  a  raffi- 
cient  demand. 


or  trespass  de.  bonis  asportatis,  and  oyer  and  above  all  money 
recoverable  in  all  actions  on  policies  of  insurance  made  after 
the  passing  of  this  Act." 

Under  s.  28,  a  sum  will  be  considered  certain,  when  it  can 
be  made  so  by  calculation  (a).  Therefore  where  a  party  had 
paid  a  number  of  excessive  charges  to  a  railway  company  under 
protest,  and  sued  for  the  balance,  it  was  held  that  he  might 
recover  interest  upon  it,  having  made  a  proper  written  de- 
mand (/).  But  where  a  party  agreed  to  pay  money  by  a  letter 
in  which  the  following  words  occurred,  "  I  shall  pay  all  the 
principal,  interest,  and  costs  through  a  &iend  of  mine  in  L.,  to 
whom  a  transfer  of  all  the  securities  will  have  to  be  made ;  the 
cash  will  be  ready,  if  the  securities  will,  on  the  16th  inst.'' : 
the  securities  were  in  the  plaintiff's  hands,  and  were  not  ready 
for  transfer  till  some  time  after  the  16th,  and  the  transfer 
never  was  effected :  it  was  held  that  this  did  not  amount  to  a 
promise  to  pay  on  a  day  certain.  It  was  also  decided  in  the 
same  case  that  an  acceptance  of  the  above  offer,  and  a  subse- 
quent letter  concluding,  **  Will  you  be  good  enough  to  inform 
us  what  you  now  propose  to  do ;  you  are  aware  that  we  hold 
your  undertaking,''  did  not  amount  to  a  demand  in  writing 
under  the  above  section  (g),  A  demand,  however,  will  be  a 
sufficient  compliance  with  the  statute,  although  it  does  not 
follow  its  very  words,  if  it  gives  the  defendant  substantial 
notice  that  if  he  keeps  the  plaintiff's  money  longer  in  his 
hands,  he  will  be  held  liable  for  interest  upon  it,  from  the  time 
he  is  served  with  the  demand  till  the  time  of  payment  of  the 
principal.  Accordingly,  where  the  notice  stated  that  the 
plaintiff  would  expect  interest  from  a  period  considerably 
anterior  to  the  date  of  his  letter,  it  was  held  sufficient  (A). 

Where  the  defendant  is  entitled  to  notice  of  action  under 
any  statute,  it  seems  that  the  notice  must  contain  a  demand  of 
interest.  But  this  defence  can  only  be  set  up  where  the  want 
of  notice  has  been  pleaded  specially.  And  in  such  a  case,  if 
the  action  and  all  matters  in  difference  have  been  referred  to 


(e^  Harper  r.  WiUianu,  4  Q.  B.  219,  224. 

(/)  Edwards  r.  0.  W,  Ry.  Co.,  11  C.  B.  588  ;  21  L.  J.  C.  P.  72. 
Ig)  Harper  r.  WiUianu,  ibi  tup. 

(h)  MowaU  y.  Lord  Londetbortrngk^  3  E.  &  B.  307 ;  [affirmed  in  Ex.  Cb. 
4E.  &B.  1;  28L  J.  Q.  B.  88.] 
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an  arbitrator,  he  may  give  interest,  whether  it  was  demanded 
in  the  notice  of  action  or  not  (t ). 

[A  notice  of  a  call  on  a  contribntory,  nnder  a  yoluntary  Written  inetru- 
winding-np  under  the  superrision  of  the  Court,  stating  that  S^^hi^ha^debt 
interest  would  be  charged  if  the  call  were  not  paid  at  the  time  is  payable, 
appointed,  has  been  held  a  sufficient  demand  (k).    A  mere 
letter  of  application  for  a  loan  until  a  day  named,  is  not  a 
written  instrument  by  virtue  of  which  the  loan  is  payable  at 
a  certain  time,  sufficient  to  satisfy  the  statute  (/).] 

Wherever  interest  is  solely  given  by  this  statute,  the  jury  are  Discretion  of 
left  entirely  to  their  own  discretion  whether  they  will  grant  it  *^®  ^^^' 
or  not,  and  where  they  think  fit  to  withhold  it,  the  Court  will 
not  interfere.  Therefore,  where  the  agreement  was  to  pay  a 
debt  by  half-yearly  instalments  on  specified  days, ''  with  interest 
for  the  same  sums  at  the  rate  of  52.  pec  cent,  per  annum,  to  be 
reckoned  from  the  1st  October  then  next,  until  the  day  of  pay- 
ment thereof,  such  interest  to  be  paid  by  equal  half-yearly 
payments,"  it  was  decided  that  interest  upon  the  arrears  of 
interest  could  not  be  allowed  at  common  law;  that  it  might 
be  given  under  the  stat.  S  &  4  W.  lY.  c.  42,  s.  28,  but  that  as 
the  jury  had  refused  to  allow  it,  the  propriety  of  their  decision 
could  not  be  questioned  (m).  Nor  can  their  decision  be  ques- 
tioned, though  they  give  interest  at  hh  per  cent,  when  this  is 
higher  than  the  current  rate  of  interest  at  the  time  (n). 

Interest  can  only  be  given  under  this  statute  by  the  jury. 
Accordingly,  where  a  plaintiff,  after  making  a  demand  for  the 
express  purpose  of  obtaining  interest^  consented  to  a  compro- 
mise which  deprived  him  of  his  right  to  go  before  a  jury, 
without  stipulating  for  interest,  he  was  held  to  have  lost  his 
right  to  it  \o). 

III.  As  to  interest  upon  judgments,  it  is  enacted  by  1  &  2  Interest  upon 
Vict.  c.  110,  s.  17,  that  every  judgment  debt  shall  carry  interest  i^<i«°^e'»*«- 
at  the  rate  of  4/.  per  cent,  from  the  time  of  entering  up  the 

(»)  Edwards  y.  G.  W.  Ry.  Co.,  11  0.  B.  588  ;  21  L  J.  C.  P.  72. 

[{k)  He  Overtnd,  QurTtey  A  Co.,  £x  parte  LintoU,  L.  B.  4  Bq.  184  ;  Bar- 
rwn*i  Case,  L.  B..  3  Ch.  784 ;  88  L.  J.  Cli.  15.  As  to  liability  for  interest  oo 
calls  after  forfeitbre  of  the  shares,  see  Re  Blakeley  Ordnance  Co.  (Stockent 
Cage),  L.  B.  8  Ch.  412  ;  87  L.  J.  Ch.  230.] 

[(/)  Taylor  v.  Udt,  3  H.  &  C.  452  ;  34  L.  J.  Ex.  1.] 

(m)  AUwood  V.  Taylor,  1  M.  &  (J.  279. 

(n)  MovxiU  y.  Lord  Londesborough,  4  E.  &B.  12. 

(o)  BerriivfUm  y.  PhiUipa,  1  M.  &  W.  48. 
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judgment,  or  from  the  time  of  the  commencement  of  the  act. 
The  judgments  named  in  this  section  are  judgments  of  the 
superior  courts  of  Westminster ;  and  the  act  equally  applies  to 
all  such  judgments,  whether  against  the  defendant,  for  the 
snbject-matter  of  the  suit,  or  agaiuBt  the  plaintiff  for  costs  (p). 
The  time  of  entering  up  judgment  for  the  purpose  of  this 
act  is  from  the  entry  of  the  incipitur  in  the  Master's  book, 
and  not  from  the  final  completion  of  the  judgment  after  the 
taxation  of  costs  (q). 
In  cases  of  error.       Where  a  writ  of  error  is  brought  upon  a  judgment,  it  was 

formerly  discretionary  with  the  Court  above  to  grant  interest 
on  the  judgment  of  the  Court  below.  But  now,  by  3  &  4 
W.  IV.  c.  42,  s.  30,  "  if  any  person  shall  sue  out  any  writ  of 
error  upon  any  judgment  whatsoever  given  in  any  Court,  in 
any  action  personal,  and  the  Court  of  error  shall  give  judgment 
for  the  defendant  thereon,  then  interest  shall  be  allowed  by  the 
Court  of  error  for  such  time  as  execution  has  been  delayed  by 
such  writ  of  error  for  the  delaying  thereof.*'  This  statute  is 
imperative,  and  interest  will  be  calculated  at  il  per  cent,  (r) ; 
and  may  be  awarded  by  the  House  of  Lords  («). 


(p)  Pitcher  V.  Boberts,  2  Dowl.  N.  S.  894;  Newton  r,  Ckmyngham,  17 
L.  J.  C.  P.  288. 

(q)  Fisher  y.  Dudding,  3  Sco.  N.  R.  616 ;  Neuiton  y.  Grand  June.  Ry. 
Co.,  16  M.  &;W.  139. 

(r)  Levy  y.  Langridge,  4  M.  &  W.  837. 

(«)  Garland  y.  CarUtUy  5  CL  &  F.  355. 
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CONTRACTS  OF  SALR. 


/.  ConiracUfor  Bale  of  chattels. 

1.  Actions  for  price  of  ffooda  received. 

2.  Actions  for  not  accepting  goods. 
Actions  for  not  accepting  stock  or 

shares, 

3.  Actions  for  not  delivering  goods. 
Actions  for  not  replacing  stock. 

4.  Actions  on  warranty. 


IL  ContrcLcts  for  sale  of  land. 

1.  Actions  for  rtfusaX  to  convey. 

2.  Actions  for  rrfusal  to  accept  land. 

3.  Actions  on  covenant  for  title. 
Actions  on  covenant  for  quiet  en- 
joyment. 

Actions  on  covenant  for  further 
assurance. 

Actions  on  covenant  against  in- 
cumbrances. 

Actions  on  covenant  to  renew. 


Under  the  general  head  of  contracts  of  sale  may  be  con- 
sidered seyeral  forms  of  action,  the  damages  in  which  arc 
governed  by  analogous  principles.  They  are  not  only  the  most 
ordinary  ;  bnt  the  rales  connected  with  them  are  the  simplest, 
and  therefore  the  most  proper  to  commence  with. 

Contracts  of  sale  may  give  rise  to  actions  by  the  vendor 
against  the  vendee,  or  vice  versd:  the  vendor  may  sue  the 
vendee  for  default  in  payment,  or  for  a  refusal  to  accept ;  the 
vendee  may  sue  the  vendor  for  a  refusal  to  deliver,  or  for  a 
breach  of  warranty  as  to  the  quality  of  the  article.  DiflFerences 
will  also  arise  according  to  the  subject-matter  of  the  contract, 
which  may  relate  to  chattels,  such  as  goods,  shares,  or  stock, 
or  to  land.    Each  of  these  will  requii*e  a  separate  examination. 

I.  Sales  of  goods. 

1.  Where  the  vendee  has  actually  received  the  goods,  of  Damages  where 
course  the  action  can  only  be  for  the  price.    This  case  pre-  ^^  ^f^®  *^" 

•^  *  ^        received. 

sents  no  difficulty:  the  price  is  generally  ascertained  by  the 
contract^  or  is  settled  by  the  jury  at  the  fair  value  of  the 
articla  Claims  for  interest  will  be  regulated  by  the  principles 
laid  down  in  the  preceding  chapter  (a).    On  the  other  hand. 


(a)  Ante,  pp.  106—113. 
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Or  property  has 
passed  to  defen- 
dant. 


Damages  for 
refusing  to 
accept. 


Time  from  which 
difTerepce  of 
value  to  be  cal- 
culated. 


the  defendant  may  allege  that  the  article  is  inferior  to  that  for 
which  he  had  bargained,  and  may  claim  a  redaction  of  damages 
on  that  account.  The  principles  upon  this  point  have  also  been 
discussed  at  sufficient  length  in  a  previous  part  of  this  work  {b). 

Even  where  no  delirery  to  the  defendant  has  been,  or  can 
be  made,  as,  for  Instance,  where  the  sale  was  of  a  specific 
quantity  of  butter,  which  was  lost  by  shipwreck,  the  plaintiff 
may  recorer  the  fall  price  in  an  action  for  goods  bargained  and 
sold,  if  the  property  has  passed  to  the  defendant  (c).  Where 
goods  are  sold,  to  be  paid  for  by  a  bill,  which  is  not  given, 
assumpsit  for  goods  sold  and  deUyered  cannot  be  maintained 
before  the  time  at  which  the  bill,  if  given,  would  have  fallen 
due.  But  the  plaintiff  may  sue  at  once  for  the  breach  of  the 
special  agreement  (d) ;  and  will  recover  the  whole  amount  of  the 
bill  {e).  It  has  been  suggested  in  America,  that  there  ought 
to  be  a  rebate  of  interest  in  proportion  to  the  stipulated  period 
of  credit  (/). 

2.  The  defendant  may  refuse  to  accept  the  goods.  In  this 
case,  if  the  property  has  passed  to  him,  the  vendor  may  at 
his  option  consider  the  contract  of  sale  as  still  unbroken,  and 
recover  their  entire  price  in  an  action  for  goods  bargained  and 
sold,  even  though  they  have  not  been  delivered  (g).  He  may 
on  the  other  hand,  after  the  time  for  acceptance  has  expired, 
or  any  other  essential  condition  has  been  broken,  sue  for 
breach  of  the  contract,  even  after  he  has  resold  the  goods  {h). 
In  the  latter  case,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  price  at  the  time 
when  the  contract  ought  to  have  been  completed  (t),  for  the 
seller  may  take  his  goods  into  the  market  and  obtain  the 
current  price  for  them  {k).    Accordingly  where  a  contract  was 


(6)  Ante,  p.  71. 

(f)  Alexander  v.  Gardner,  1  Bingh.  N.  C.  671. 
id)  Mussen  v.  Price,  4  East,  147. 

{e)  Hutchinwn  v.  Reid,  8  Camp.  329. 
(/)  Hanna  v.  Mills,  21  Wend.  90. 

(g)  Graham  v.  Jackvm,  14  East,  498. 

(A)  Maclean  v.  Dunn,  4  Bingh.  722.  It  was  decided  by  Lord  Ellenborough 
that  an  action  for  goods  bargained  and  sold  would  be  maintainable,  even  af  er 
a  resale  by  the  plaintiff;  Mertens  v.  Adcock,  4  Esp.  251,  but  this  case,  after 
being  several  times  doubted,  has  been  overruled  ;  Lamoiid  v.  Davall,  9  Q.  B. 
1030. 

(i)  Boorman  v.  Na^,  9  B.  &  C.  145. 

{k)  Per  Cur.,  Barrow  v.  Amaud,  8  Q.  B.  at  p.  GIO,  in  Ex.  Ch. 
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made  early  in  January,  to  supply  a  quantity  of  com  "  to  be 
deliTered  at  Birmingham  as  soon  as  vessels  could  be  ob- 
tained," and  on  the  26th  January  defendant  gave  notice  to  the 
plaintiff  that  he  would  not  accept  it  if  delivered ;  it  was  at 
that  time  on  its  way  to  £.,  and  on  its  arrival  there  the  de-* 
fendant  was  required  to  accept  it,  and  refused,  upon  which  the 
action  was  brought ;  the  question  was,  whether  the  damages 
should  be  calculated  according  to  the  market  price  on  the 
26th  January,  when  the  notice  was  given,  or  the  price  on  the 
last  day  when  the  contract  could  have  been  completed,  viz., 
when  the  wheat  was  tendered  for  acceptance.  The  latter  was 
held  to  be  the  proper  rule.  Lord  Abinger,  0.  B.,  said,  **  The 
proper  period  at  which  to  calculate  the  damages  was  when  the 
defendant  ought  to  have  received  the  goods.  The  original 
contract  was  in  no  way  modified  by  the  notice,  and  the  plain- 
tiffs were  not  bound  then  to  sell  in  order  to  reduce  the  damages." 
And  Parke,  B.,  said,  '*  The  notice  amounts  to  nothing  until  the 
time  when  the  buyer  ought  to  receive  the  goods,  unless  the 
seller  acts  on  it  in  the  mean  time,  and  rescinds  the  contract "  (I), 
In  the  same  case  Parke,  B.,  stated  his  opinion  that  no  action 
would  have  lain  for  breach  of  contract  upon  the  mere  receipt  of 
the  notice,  but  that  the  plaintiiF  was  bound  to  wait  until  the 
time  arrived  for  the  delivery  of  the  wheat,  to  see  whether  the 
defendant  would  then  receive  it.  This  position,  however,  has 
been  denied  by  the  Queen's  Bench,  and  they  have  laid  it  down, 
that  where  a  refusal  to  perform  a  contract  can  be  proved  by 
evidence,  which  shows  that  the  party  has  utterly  renounced 
the  contract^  or  has  put  it  out  of  his  own  power  to  perform  it, 
the  injured  party  may  at  his  option  sue  at  once,  or  wait  till  the 
time  when  the  act  was  to  be  done  (m).  A  similar  decision 
was  given  in  a  previous  case,  the  facts  of  which  were  as  follows. 

{I)  FhilpotU  V.  Evant,  6  M.  &  W.  475. 

(m)  Bochster  ▼.  De  Laiour,  2  K  A;  B.  678  ;  [Frost  v.  Knvjht,  L.  R.  7  Ex. 
Ill ;  41  L.  J.  Ex.  78,  in  Ex.  Ch.  The  refusal  to  perform  the  contract 
must  be  distinct  and  unqualified,  and  must  be  acted  upon  as  a  breach  by  the 
person  entitled  to  insist  on  performance ;  2  Smith's  L.  C.  17,  6th  ed.  ;  Reid  y. 
Jloskins,  4  B.  A;  B.  979 ;  25  L.  J.  Q.  B.  49  ;  26  L.  J.  Q.  B.  3 ;  Avery  v. 
Bowdtn,  5  B.  &  B.  714;  6  E.  &  B.  963;  25  L.  J.  Q.  B.  49;  26  L.  J.  Q.  B.  3; 
Danube,  «fcc.,  Ry.  Co.  v.  Xenoi,  11  C.  B.  N.  S.  152;  33  C.  B.  N.  S.  825; 
31  L.  J.  C.  P.  84,  284  ;  Bartholomew  v.  Marhwick,  16  C.  B.  N.  S.  711  ; 
38  L.  J.  C.  P.  145  ;  Inchhald  v.  Western  Neilgherry  Coffee  Co.,  17  C.  B. 
N.  S.  733  ;  34  L.  J.  C.  P.  15  ;  Masterton  v.  Mayor  of  Brooklyn,  7  Hill,  62. 
(Am.)]. 
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The  plaintiffs  entered  into  a  contract  to  snpply  a  railway  com- 
pany with  8900  tons  of  cast-iron  chairs,  to  be  supplied  from 
time  to  time  and  paid  for  on  delivery.  They  received  and  paid 
for  a  certain  portion.  Others  were  received  at  periods  later 
than  those  specified  at  the  request  of  the  Company's  agent,  and 
finally  the  plaintiffs  were  directed  not  to  supply  any  more,  as 
the  defendants  had  no  occasion  for  them,  and  would  not  accept 
or  pay  for  them.  A  large  quantity  of  the  chairs  were  in  con- 
sequence never  manufactured  or  tendered;  the  declaration 
stated  willingness  to  perform  the  contract,  but  that  the  de- 
fendants refused  to  accept  the  residue  of  the  chairs,  and  dis- 
charged and  prevented  the  plaintiffs  from  supplying  it.  It 
appeared  that  the  plaintiffs  had,  for  the  purpose  of  fulfilling 
their  contract,  entered  into  arrangements  with  iron  founders 
for  the  supply  of  iron,  and  enlarged  their  own  foundry.  They 
had  also  made  a  sub-contract  for  the  supply  of  a  certain  number 
of  chairs,  which  they  had  to  pay  500/.  to  get  rid  of.  The 
judge  told  the  jury,  the  plaintiffs  should  be  put  into  the  same 
position  as  they  would  have  been  if  they  had  been  permitted  to 
complete  the  contract  The  jury  gave  1800/.  damages.  It 
was  held  that  where  in  the  case  of  an  executory  contract  the 
purchaser  gives  notice  not  to  manufacture  any  more  of  the 
goods,  as  he  will  not  accept  or  pay  for  them,  the  vendor,  having 
been  desirous  and  able  to  fulfil  the  contract,  may  sue  at  once 
without  manufacturing  or  tendering  the  rest.  Also  that  the 
damages  were  not  excessive,  as  the  jury  were  justified  in  taking 
into  their  calculation  all  the  chairs  which  remained  to  be  de« 
livered,  and  which  the  defendants  refused  to  accept  (n).  Of 
course  where  there  is  no  difference  between  the  contract  and 
market  price,  or  where  the  difference  is  in  favour  of  the  plain- 
tiff, damages  can  only  be  nominal  ((?). 
Duty  of  buyer  In  the  absence  of  any  express  stipulation,  it  is  the  duty  of  the 

to^cwry  goods      buyer  to  carry  away  the  goods  bought  within  a  reasonable  time, 

and  if  he  neglects  to  do  so,  the  seller  may  charge  him  warehouse 
room,  or  bring  an  action  for  not  removing  them  should  he  be 
prejudiced  by  the  delay.   But  he  is  not  entitled  to  sell  them  (/?). 

(n)  CoH  ▼.  AmbergaU  Ry.  Co.,  17  Q.  B.  127  ;  20  L.  J.  Q.  B.  460. 

(o)  Valpy  V.  Oakdey,  16  Q.  B.  941  ;  20  L.  J.  Q.  B.  380  ;  [Griffiths  v. 
Perry,  1  K  &  E.  680 ;  28  L.  J.  Q.  B.  204.  And  see  per  Martin,  B.,  Prehn 
T.  Royal  Bank  of  Liverpool,  L.  R.  5  Ex.  at  p.  99  ;  39  L.  J.  Ex.  at  p.  46.] 

{p)  Oreaves  y.  AtJUin,  8  Camp.  426. 


away. 


ACTIONS  FOB  NOT  ACCEPTING  GOODS.  119 

Exactly  the  same  rale  preyails  where  the  contract  is  for  Damages  for 
the  purchase  of  stock  or  shares  (q).    In  one  case  (r),  it  seems  ^^^  ^h^^ 
to  have  been  thought,  that  in  an  action  for  not  accepting  shares, 
the  difference  between  the  contract  price,  and  that  on  the  day 
when  they  were  re-sold  by  the  plaintiff,  if  at  a  reasonable 
time  after  the  repudiation  of  the  contract,  and  not  that  on 
the  day  of  the  breach,  was  to  be  the  measnre  of  damages. 
But  it  has  been  decided  by  a  later  case  (d),  that  as  there  is  no 
obligation  on  the  part  of  the  yendor  to  seU  at  all,  so  if  he 
refrain  from  selling  at  the  time  of  the  breach,  he  takes  upon 
himself  aU  risk  arising  from  frurther  depreciation.    When  there  Time  of  breach 
haye  been  several  refusals  to  accept,  and  negotiations  on  the  Jhe^^^l^^  ^^^ 
subject  are  still  kept  up,  it  will  be  for  the  jury  to  decide  on 
what  day  the  contract  was  finally  repudiated  (/). 

Where  the  contract  is  for  the  delivery  of  scrip  shares  which  Contracts  for 
are  not  in  existence  and  known  not  to  be  so,  this  limits  the  existence, 
time  for  performing  the  contract  to  the  first  day  on  which  the 
thing  contracted  for  is  in  esse.  Till  that  day  arrives  neither 
party  can  rescind  it  without  the  assent  of  the  other.  There- 
fore if  the  vendee  repudiate  the  contract  before  the  issuing  of 
the  scrip,  <&c.,  the  vendor  may  still  tender  it  on  the  first  day  it 
is  issued,  and  damages  will  be  computed  from  that  time  and 
not  from  the  date  of  the  first  refusal  to  accept  (u).  But  a  con-  ^o^  to  be  con- 
tract  or  order  for  shares  must  be  understood  to  be  a  contract 
for  whatever  is  understood  by  that  word,  in  reference  to  the 
p|a*ticular  thing  bargained  for  (x).  Therefore  where  the  de- 
fendant contracted  to  sell  plaintiff  shares  in  a  projected  rail- 
way, there  being  at  the  time  neither  scrip  nor  shares  in  exist- 
ence, but  he  being  possessed  of  a  letter  of  allotment  entitling 
him  to  be  a  shareholder ;  on  the  12th  of  August  he  refdsed  to 
perform  his  contract,  and  in  October  the  scrip  was  issued  ;  it 

[{q)  See  as  to  the  vendor's  right  to  an  indemnity,  if  by  the  buyer's  default 
his  name  remains  on  the  register  of  shareholders,  and  he  is  obliged  to  pay 
subsequent  calls ;  Walker  ▼.  BarOeU,  18  C.  B.  845  ;  25  L.  J.  C.  P.  263 
OrisaeU  v.  Bristovfe,  L.  R.  8  C.  P.  112  ;  87L.  J.  0.  P.  89;  L.  R  4  C.  P.  86 
88  L.  J.  C.  P.  10;  Cola  v.  Bristowey  L  R.  4  Ch.  8  ;  88  L.  J.  Ch.  81( 
Maxted  r.  Paine,  L.  B.  4  Ex.  203  ;  88  L.  J.  Ex.  129;  Davis  y.  Haycock^ 
L  R.  4  Ex.  378;  38  L.  J.  Ex.  155.] 

(r)  SUwart  y.  Cauty,  8  M.  &  W.  160. 

(«)  PoUy.  Flather,  6  Rail.  Ca.  85 ;  16  L.  J.  Q.  B.  866,  S.  C. 

(t)  Bamed  y.  Hamilton,  2  Rail.  Ca.  624 ;  [Of/le  v.  £arl  Vane,  pott,  p.  122]. 

(u)  Pott  y.  Flatker,  ubi  sup. 

(x)  MitchtU  y.  NewhaUy  15  M.  &  W.  308  ;  lameH  y.  Heath,  ib.  486. 
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was  held  that  as  he  might  hare  performed  his  contract  by 

handing  over  the  letter  of  allotment,  the  contract  was  broken  in 

August,  and  that  the  damages  mast  be  calculated  from  that  day, 

and  not  from  the  time  in  October  when  the  scrip  was  issued  (y). 

Of  course  the  purchaser  may  bind  himself  absolutely  to  pay 

for  the  chattel  contracted  for,  whether  he  accepts  it  or  not- 

Defendants  agreed  to  buy  iron  from  the  plaintiffs,  promising  to 

pay  for  it  on  the  80th  of  April,  if  the  delivery  was  not  required 

before  that  day.  In  an  action  for  breach  of  this  contract,  it  was 

held  that  the  jury  should  give  the  full  price  of  the  iron,  though 

no  specific  iron  had  been  appropriated  by  the  plaintiffs  (2). 

Damages  for  8.  Where  the  action  is  by  the  vendee  against  the  vendor 

wfT^  to  deUver  f^^  ^^^  delivering  goods,  and  no  payment  has  been  made,  the 

rule  as  to  damages  is  the  same  as  in  the  case  last  discussed. 
Their  measure  is  the  difference  between  the  contract  price, 
and  that  which  goods  of  a  similar  description  and  quality  bore 
at  the  time  when  they  ought  to  have  been  delivered.  Because 
the  plaintiff  has  the  money  in  his  possession,  and  might  have 
purchased  other  goods  of  a  like  quality  the  very  day  after  the 
contract  was  broken  (a).  [Therefore  a  buyer  cannot  recover 
the  loss  of  profit  which  he  would  have  made  by  carrying  out  a 
contract  for  re-sale  at  a  higher  price  made  in  the  interval 
between  the  first  contract  and  the  time  for  delivering  (b),] 
The  same  doctrine  prevails  in  cases  where  the  contract  is  to 
be  performed  on  a  certain  day,  and  before  that  time  the 
vendor  declines  to  carry  it  out.  The  defendant  had  agreed  to 
supply  the  plaintiff  with  a  certain  quantity  of  tallow,  to  be 
delivered  all  in  December,  at  65«.  per  cwt.  On  October  1st, 
when  tallow  was  7l8.  per  cwt.,  the  defendant  apprised  the 
plaintiff  that  the  goods  were  sold  to  another,  and  that  he 
would  not  execute  the  contract.    On  the  81st  December  the 


iy)  Tempest  r.  KUner,  3  0.  B.  249. 

(z)  JhtrUop  ▼.  OroU,  2  C.  &  K.  163. 

(a)  Oainrford  v.  CarroU,  2  B.  &  0.  624 ;  per  Cur.  Barrow  v.  Amaud, 
8  Q.  B.  609  ;  [Peteraon  r.  Ayre,  18  C.  B.  868.  In  one  caa©  an  attempt  was 
made  to  obtain  laiger  damages  than  according  to  this  role,  by  showing  that 
part  of  the  contract  price  was  given  in  consideration  of  speedy  deliyery,  the  con- 
tract price  being  by  so  mnch  higher  than  the  market  price,  but  the  evidence 
was  rejected,  against  the  opinion,  however,  of  Martin,  B.  ;  Brady  v.  OaHler, 
3  H.  &  0.  112 ;  S3  L.  J.  Ex.  300.  As  to  shares,  see  PoweU  v.  Jetdopp,  18 
C.  B.  836.] 

[(6)  WiUiam  v.  Jteynolds,  6  B.  &  S.  495  ;  34  L  J.  Q.  B.  221.] 
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price  of  tallow  was  Sis.  per  cwt.  It  was  held  that  the  damages 
should  be  regulated  by  the  price  on  the  31st  December.  The 
Court  said,  that  the  contract  being  mutually  made  could  only 
be  dissolved  by  the  consent  of  both  parties.  The  defendant 
had  all  the  month  of  December  to  deliver  the  tallow  in,  and 
the  plaintiff  was  bound  to  receive  it  until  after  the  31st.  It 
was  said  that  the  plaintiff  might  have  bought  other  tallow  in 
the  market :  the  answer  is,  he  was  not  bound  to  do  so  ;  but 
farther,  the  defendant  might  have  bought  other  tallow  in  the 
market  on  the  1st  October,  or  any  other  subsequent  day,  and 
have  delivered  it  if  he  would  (c).  [And  quite  recently  where  the 
defendant  had  agreed  to  sell  500  tons  of  iron  to  the  plaintiff,  to 
be  delivered  in  about  equal  proportions  in  the  months  of  Sep- 
tember, October  and  November,  he  announced  in  August  that 
he  did  not  intend  to  deliver  any  of  the  iron,  alleging  that  there 
was  no  contract.  In  December  the  plaintiff  brought  his  action. 
The  measure  of  damages  was  held  to  be  the  sum  of  the  differ- 
ences between  the  contract  price  and  the  market  price  of  about 
one-third  of  the  500  tons  on  the  30th  of  September,  the  31st  of 
October,  and  the  80th  of  November,  respectively  (^.] 

But  where  the  vendor  has  before  the  day  put  it  out  of  his 
own  power  to  fulfil  the  contract^  as  in  the  case  of  specific  goods, 
by  selling  them  {$) ;  or  has  refused  to  fulfil  his  contract  in  such 
a  manner  as  amounts  to  an  utter  renunciation  of  it  (/) ;  the 
vendee  may,  if  he  wish,  treat  the  contract  as  rescinded  and  sue 
upon  it  at  once.  In  such  a  case  the  damages  would  be  esti- 
mated according  to  the  price  of  the  goods  at  the  time  of  the 
act,  upon  which  he  elected  to  consider  the  agreement  as  broken. 

[On  the  other  hand,  if  the  vendee  at  the  vendor's  request 
forbears  for  some  time  after  the  day  named  for  delivery  to  buy 
other  goods  in  place  of  those  contracted  for,  a  jury  may,  and  it 
would  seem  should,  give  as  damage  the  difference  between  the 
contract  price  and  the  price  ultimately  paid  for  the  substituted 
goods,  although  this  price  may  be  greater  than  that  at  which 


(c)  Leigh  v.  PatertoUy  8  Taunt.  540 ;   affirmed,  PhUpoUs  r,  Evant,  5 
M.  k  W.  476. 

(d)  Bnywn  r.  MuUer,  Weeldy  Notes,  15th  June,  1872. 
{e)  BowdeU  ▼.  Parsons,  10  East,  359. 

(/)  Mipley  v.  M'Clure,  4  Exch.  845 ;  ffochster  t.  De  Latour,  2  S.  &  R 
678.     [See  cases  cited,  anU,  p.  117,  note  {m).] 
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snch  goods  might  hare  been  bought  at  the  time  when  the 
contract  was  first  broken  (g).] 

In  all  these  cases  there  was  a  stated  time  fixed  for  the 
completion  of  the  contract.  Where  there  is  no  time  fixed, 
damages  will  be  calculated  from  the  period  at  which  the 
defendant  refdses  to  perform  it.  Such  a  refrisal  leaves  no 
farther  locus  pomitmticB  io  himself,  and  of  course  the  plaintiff 
cannot  treat  the  agreement  as  any  longer  subsisting.  There- 
fore where  in  such  a  case  the  defendant  sold  the  goods  to  a 
third  party,  the  measure  of  damages  was  held  to  be  the 
difference  between  the  contract  price,  and  the  price  at  which 
they  were  sold  (h).  And  in  a  similar  case,  where  the  plaintiff 
wrote,  "  I  beg  to  give  you  notice,  that  I  am  prepared  to  take 
up  the  fifty  new  Bradford's  I  purchased  of  you  on  the  8rd  of 
February  last ;  and  if  those  scrips  are  not  delivered  to  me  on 
or  before  the  lOth  inst.,  I  shall  buy  them  in  against  you,  and 
debit  you  with  the  difference  ;"  Held,  that  as  the  plaintiff  had 
given  the  defendant  till  the  10th  to  deliver  the  shares,  he  was 
not  entitled  to  calculate  the  damages  with  regard  to  any  amount 
the  shares  might  have  sold  for  subsequently  to  the  lOth  (%). 

Where,  however,  the  contract  is  to  supply  goods  of  a 


damages  may  be    nature  which  caunot  be  procured  at  once  by  going  into  the 

recovered.  "^  •/  o       o 

market,  and  special  damage  has  been  incurred  in  consequence, 
it  may  be  recovered.  [Thus,  where  the  plaintiff  bought 
caustic  soda  of  the  defendant,  to  be  shipped  in  June  at  Hull 
for  sale,  as  the  defendant  knew,  abroad,  and  the  defendant 
delivered  only  a  portion,  and  that  in  September,  and  there 
was  no  market  in  which  the  plaintiff  could  buy  caustic  soda 
elsewhere,  he  was  held  entitled  to  recover  not  only  the  profit 
which  he  had  lost  but  also  the  increased  freight  and  in- 
surance which,  by  reason  of  the  approach  of  winter,  he  was 
compelled  to  pay  on  the  portion  delivered  (j).]  An  action 
was  brought  against  the  defendants  for  not  fiiliGlling  a  con- 


[(.7)  OffU  V.  Earl  Vane,  L.  E.  2  Q.  B.  275  ;  36  L.  J.  Q.  B.  175 ;  affirmed 
in  Ex.  Ch.  L.  R.  8  a  B.  272  ;  87  L.  J.  Q.  B.  77.  See  Loder  ▼.  KekuU, 
3  C.  B.  N.  S.  128  ;  27  L.  J.  C.  P.  27.] 

[h)  Oreaves  v.  AskHUf  8  Camp.  426. 

(i)  Shaw  V.  Holland,  15  M.  &  W.  136.  [See  CockereU  v.  Van  Diemen*s 
Land  Co.,  18  0.  B.  484.] 

[(i)  Borries  v.  Hutchimon,  18  C.  B.  N.  S.  446;  84  L.  J.  C.  P.  169.  Ab 
to  damages  for  the  non-delivery  of  a  chattel  required  for  a  special  purpose,  see 
Cijry  V.  ThainciJron  Works  Co.,  ante,  p.  16.] 
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tract  to  fit  np  certain  machinery  within  a  reasonable  time. 
The  declaration  laid  as  special  damage  the  loss  of  time  of  the 
plaintiff's  apprentices,  who  were  in  consequence  kept  un- 
employed ;  and  also  the  loss  they  had  incurred  by  being  unable 
to  perfozsn  a  contract  entered  into  with  another  firm  for  the 
supply  of  bobbin.  It  appeared  that  this  contract  being  for 
the  sale  of  goods  above  the  value  of  101.  was  not  valid,  for 
want  of  writing,  under  the  Statute  of  Frauds.  The  first  item 
of  damage  was  allowed  without  question.  As  to  the  second, 
Alderson,  B.,  said,  '^  The  defendants  undertook  to  perform  a 
contract  within  a  reasonable  time,  and  failed  to  do  so ;  the 
plaintifiis  say, '  We  should  have  made  certain  profits  had  the 
contract  been  performed.'  The  jury  are  not  bound  to  adopt 
any  specific  contract  that  may  have  been  made ;  but  if  reasonable 
evidence  is  given  that  the  amount  of  profit  would  have  been 
as  claimed,  the  damages  may  be  assessed  accordingly"  (k). 

In  the  cases  above  discussed,  no  payment  has  been  made  Actions  for  not 
for  the  goods,  and  on  this  ground  they  were  distinguished  ^^^^  ^^^ 
from  actions  for  not  replacing  stock,  because  in  that  case,  the 
borrower  holds  in  his  hands  the  money  of  the  lender,  and 
thereby  prevents  him  from  using  it  altogether  (/).  Accord- 
ingly, where  there  has  been  a  loan  of  stock,  and  a  breach  of 
the  agreement  to  replace  it,  the  measure  of  damages  is  held 
to  be  the  whole  value  of  the  stock  lent,  taken  at  such  a  rate 
as  will  indemnify  the  plaintiff.  Therefore,  where  the  stock 
has  risen  since  the  time  appointed  for  the  transfer,  it  will  be 
taken  at  its  price  on  or  before  the  day  of  trial  (m).  And  it  is 
no  answer  to  say  that  the  defendant  may  be  prejudiced  by 
the  plaintifTs  delaying  to  bring  the  action  ;  for  it  is  his  own 
fault  that  he  does  not  perform  his  engagement  at  the  time ; 
or  he  may  replace  it  at  any  time  afterwards,  so  as  to  avail 
himself  of  a  rising  market  (n).  In  one  case  where  it  had 
fallen,  it  was  estimated  at  its  price  on  the  day  it  ought  to 
have  been  replaced  {o) ;   and  in  another  case,  where  no  day 

(k)  Wateri  v.  Twotrs,  8  Exch.  401 ;  see  22  L,  J.  Ex.  at  p.  187. 

(0  P^  Cur.,  [OcUnrford  v.  CarroU,]  2  B.  &  C.  at  p.  625. 

(ni)  Dovmea  v.  Badk,  1  Stark.  318  ;  Harrison  v.  Harrison,  1  C.  &  P.  412 ; 
Shepherd  v.  Johnson,  2  East,  211 ;  Otoen  y.  Routh,  14  C.  B.  827.  In  the 
last  case  the  rale  stated  in  the  text  was  laid  down  as  the  inyariablo  one, 
without  any  reference  to  a  rise  or  fall  in  the  price. 

(n)  Per  Grose,  J.,  2  East,  212. 

(o)  Sanders  ▼.  Kentish,  8  T.  B.  162  ;  see  2  East,  212. 
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was  named  for  its  replacement,  and  it  had  fallen  in  value,  at 
its  price  on  the  day  it  was  transferred  to  the  borrower  (p). 
But  the  plaintiff  cannot  recoyer  the  highest  price  which  the 
stock  had  reached  at  any  intermediate  day  {g)y  because  such 
a  measure  involves  the  assumption  that  he  would  have  sold 
out  upon  that  day,  which  is  purely  speculative  profit.  Nor 
can  he  claim  damages  for  any  profit  which  he  might  have 
made  had  he  possessed  the  stock,  at  all  events  unless  his 
wish  to  have  it  back  for  that  express  purpose  was  distinctly 
communicated  to  the  defendant.  Therefore,  when  the  plaintiff 
lent  a  Five  per  cent,  stock,  which  was  to  be  replaced  on  a  fixed 
day,  and  after  that  day  government  gave  the  holders  an  option 
to  be  paid  off  at  par,  or  to  commute  their  stock  for  Three  per 
cents. ;  the  plaintiff  expressed  to  the  defendant  a  wish  to  have 
the  stock  replaced,  that  he  might  be  paid  at  par,  but  no  wish  to 
take  the  new  stock ;  Held  that  he  was  not  entitled  to  recover 
the  price  of  so  much  Three  per  cent,  stock  as  he  might  have 
obtained  in  exchange  for  his  Five  per  cents,  (r). 

In  the  case  cited,  the  profits  claimed  were  both  contingent 
in  their  nature,  and  collateral  to  the  breach  of  contract.  But 
where  a  bond  was  given  to  secure  the  replacement  of  stock, 
and  payment  in  the  meantime  of  snms  equal  to  the  interest 
and  dividends,  and  a  bonus  was  afterwards  declared  upon  the 
stock,  it  was  held  by  Sir  John  Leach,  M.  R.,  that  in  equity, 
and  perhaps  even  at  law,  the  lender  was  entitled  to  be  placed 
in  the  same  situation  as  if  the  stock  had  remained  in  his 
name,  and  was  therefore  entitled  to  the  replacement  of  the 
original  stock,  increased  by  the  amount  of  the  bonus,  and  to 
dividends  in  the  meantime  as  well  upon  the  bonus  as  upon 
the  original  stock  («). 

The  rules  established  in  the  case  of  a  loan  of  stock  were 


(p)  Forrest  v.  Elioes,  4  Yes.  492. 

(q)  M'Arthur  y.  Lord  Seafortk,  2  Taunt.  257. 

(r)  M'Arthur  v.  Seaforth^  vbi  tup,  [But  where  stock  is  transferred  as 
security  for  a  loan,  the  lender  of  the  money  has  no  right  to  deal  with  the 
stock,  and  if  he  does  so,  the  borrower  is  entitled  to  the  profits  made  ;  Langton 
r.  Waiie,  L  R.  6  Eq.  165  ;  37  L.  J.  Ch.  845.  A  mort|;agee  who  suffers  a 
stock  mortgage  to  continue  after  the  time  fixed  for  replacing  the  stock,  can 
not  in  a  redemption  suit  at  a  subsequent  period  when  the  market  price  is 
lower,  exact  the  price  at  the  time  originally  fixed,  the  mortgagor  being  entitled 
to  redeem  on  replacing  the  stock ;  Blyth  ▼.  Carpenter^  L.  R.  2  Eq.  501  ;  35 
L.  J.  Ch.  828.] 

(«)   Vaughan  v.  Wood,  1  Myl.  &  K.  403. 
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held  to  be  equally  applicable  where  the  loan  was  of  mining  goods,  where 
shares  (t).    There  appears  to  be  a  great  similarity  between  b^^^^ 
these  cases  and  that  of  a  contract  for  the  purchase  of  goods, 
in  which  payment  is  made   beforehand;     The  plaintiff   is 
equally  kept  out  of  his  money,  and  therefore  equally  unable 
to  protect  himself  by  going  into  the  market  to  buy  that  which 
the  defendant  has  agreed  to  sell  him.     The  defendant  has 
equally  the  use  of  the  plaintiff's  property,  and  is  therefore 
able  to  make  all  the  profit  by  means  of  it,  which  the  plaintiff 
could  have  made.    If  the  case  is  to  be  governed  by  exactly 
the  same  rules  as  that  of  stock,  it  will  require  no  ftirther  dis- 
cussion.   But  upon  this  point  there  seems  to  be  yeiy  little- 
agreement.    In  America,  the  Courts  of  the  different  States  American  doci- 
are  in  hopeless  conflict.    In  New  York,  the  value  of  the  "^^ 
article  is  taken  at  the  highest  price  between  the  time  fixed  by 
contract  and  the  time  of  trial  {u)  unless   there  has   been 
undue  delay  on  the  part  of  the  plaintiff  in  prosecuting  his 
claim  by  action.    In  such  a  case  the  Court  was  inclined  to 
think  the  rule  of  damages  should  be  the  value  of  the  article 
at  the  commencement  of  the  breach  {x).    In  Connecticut  it  is 
held  that  in  an  action  for  breach  of  agreement  to  deliver, 
where  the  money  is  paid  beforehand,  the  plaintiff  may  in  any 
case  recover  the  money  paid  and  interest  upon  it  (y) ;  while 
in  Pennsylvania,  the  Court  take  the  distinction  between  an 
action  for  breach  of  the  contract,  and  an  action  for  money  had 
and  received,  on  the  ground  of  failure  of  consideration.    In  the 
former  case  they  hold  that  the  value  of  the  article  at  or  about 
the  time  it  ought  to  be  delivered  is  the  measure  of  damages, 
even  though  that  value  be  less  than  the  sum  paid.    In  the 
latter  case  the  money  paid  may  be  recovered  (z).    The  only  Engb'sh  deci- 
two  cases  in  England  which  touch  the  subject  specifically  do  not  *^°°** 
tend  to  clear  it  up  very  much.     In  the  first  the  defendant 
agreed  in  consideration  of  262Z.  lOs.  to  convey  five  mining 
shares,  as  soon  as  the  books  should  be  open.    They  opened 
on  the  12th  of  August,  and  the  defendant  refused  to  transfer. 

(0  OwtnY.  Rouih,  14  C.  B.  827. 

(u)  WeH  y.  Wcntworik,  3  Oowen,  82  ;  [AmM  ▼.  Svgolk  Bank,  27  Barb. 
(N.  Y.),  424.] 

(x)  Clarh  v.  Pinnei/,  7  Cowen,  681. 

(y)  Bush  V.  Canfield,  2  Conn.  485. 

(z)  Smethurst  y.  WoohtoUf  5  Watts  &  Serg.  106.  See  all  these  cases  in 
full,  Sedg.  Dam.  264—277,  [p.  297  et  teq,  4th  ed.]. 
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By  that  time  the  valne  of  the  shares  had  fallen  to  175/. 
The  action  was  for  money  had  and  received.  Lord  Mansfield 
held  that  only  the  valne  of  the  shares  on  the  12th  of  Angnst 
was  recoverable,  saying,  ^Hhat  although  the  defendant  re- 
ceived from  the  plaintiff  262Z.  10«.,  yet  the  difference  money 
only  of  1752.  was  retained  by  him  against  conscience,  and 
therefore  the  plaintiff,  ex  cequo  et  bonOy  ought  to  recover  no 
more.  If  the  five  shares  had  been  of  more  value,  yet  the 
plaintiff  could  only  have  recovered  the  262/.  10«.  in  this  form 
of  action "  (a).  So  far  as  this  case  professes  to  decide  that 
where  a  party  utterly  refoses  to  perform  his  contract,  he 
can  retain  any  part  of  the  money  paid  in  consideration  of  its 
performance,  when  sued  for  money  had  and  received,  it  may 
be  doubted  whether  it  is  law  now  {b).  This  species  of  action 
was  in  its  infancy  in  Lord  Mansfield's  time,  and  he  seems  not 
to  have  noticed  the  inconsistency  of  allowing  the  defendant 
to  shelter  himself,  under  the  contract,  from  the  effects  of  an 
action  whose  very  foundation  was  the  fact  of  the  contract  being 
at  an  end.  So  far,  however,  as  the  decision  shows,  by  impli- 
cation, that  in  an  action  on  the  contract,  damages  would  be  . 
measured  by  the  value  of  the  article  at  the  time  of  breach,  it 
goes  in  support  of  the  doctrine  maintained  in  Pennsylvania. 

It  must  be  observed  that  this  decision,  as  affecting  mining 

shares,  is  contrary  to  the  very  recent  one  of  Owen  v.  Bmdh  (c), 

unless  a  distinction  be  drawn  between  the  case  of  a  purchase  of 

^  shares,  paid  for  in  advance,  and  a  loan  of  shares,  to  be  returned 

on  a  given  day. 
StaHup  V.  It  is  diflficult  to  discover  what  principle  is  to  be  eitracted 

Ccruvau  ^.^  ^  much  later  case  than  that  just  discussed.  The  defen- 
dants agreed  to  sell  and  deliver  on  board  plaintiffs  vessel,  at 
Odessa,  a  certain  quantity  of  linseed  at  80^.  per  quarter.  For 
half  of  this  they  were  paid  in  advance,  but  on  the  arrival  of 
the  vessel  at  Odessa  the  defendants  refrised  to  deliver  the  lin- 
seed. In  February  when  the  cargo  would  have  arrived  in 
England,  if  it  had  been  delivered  at  Odessa,  the  price  was 
from  47tf.  to  50^.  At  the  time  of  trial  it  would  have  been 
about  56tf.    The  defendants  paid  money  into  court  sufficient 


(a)  DuJUh  V.  Warren,  2  Burr.  1010. 

(h)  See  Ghitt.  Cont.   543,  [562,  9th  ed.];  1  Wms.   Sannd.  269  (c)  ;  [1 
Wms.  Notes  to  Saond.  367] ;  Anon.,  1  Stra.  407  ;  ibid,  406,  (n),  Srd  edit, 
(c)  14  C.  B.  327. 
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to  cover  damages  at  the  rate  of  47«.  The  plaintiffs  claimed  to 
have  them  estimated  at  568.  The  jnry  found  that  the  former 
sum  was  sofficient.  On  the  motion  for  a  new  trial,  (which  was 
refused),  Lord  Abinger,  0.  B.,  explained  the  grounds  of  the 
verdict  as  follows:  "The  plaintiffs  did  not  prove  that  they 
wanted  this  seed  for  any  particular  purpose,  or  that  they  bus-  . 
tained  any  peculiar  injury  from  its  non-delivery.  The  plain- 
tiffs, however,  insisted  that  they  were  entitled  to  the  profits 
which  they  might  possibly  have  made  upon  it,  if  it  had  been 
delivered.  The  jury  appeared  to  me  to  wish  to  give  no  more 
than  the  money  advanced,  and  the  interest  upon  it.  I  am  not 
aware  of  any  rule  for  estimating  damages  for  speculative  profits, 
besides  taking  the  interest  on  the  money  advanced.  It  was 
not  proved  that  the  plaintiffs  could  have  made  more  than  5  per 
cent,  on  that  money;  or  that  they  had  not  credit  at  their 
banker's  to  that  extent,  and  thereby  had  sustained  any  incon- 
venience.'* And  Alderson,  B.,  said,  *'  The  price  at  the  time  of 
notice  was  not  the  proper  criterion  for  estimating  the  damages : 
for  as  the  plaintiffs  had  already  parted  with  their  money,  they 
were  not  then  in  a  situation  to  purchase  other  seed.  The  more 
correct  criterion  is  the  price  at  the  time  when  the  cargo  would 
have  arrived  in  due  time,  according  to  the  contract ;  when,  if  it 
had  been  delivered,  the  plaintiffs  would  have  been  enabled  to  re- 
sell it.  Another  criterion  is,  to  consider  the  loss  of  the  gain  which 
the  party  would  have  made,  if  the  contract  had  been  complied 
with.  In  the  present  case,  the  loss  which  the  plaintiffs  have 
sustained  arises  from  their  being  kept  out  of  their  money. 
That  is  a  matter  to  be  calculated  by  the  interest  of  the  money 
up  to  the  time  when,  by  the  course  of  practice,  the  money  could 
have  been  obtained  out  of  Court "  (d).  It  will  be  observed 
that  the  finding  of  the  jury  in  this  case  may  have  proceeded 
from  either  of  two  principles,  which  have  nothing  in  common, 
and  which  are  both  sanctioned  by  the  Court.  They  did,  in  fact, 
give  damages  proportioned  to  the  price  of  the  article  at  the 
time  it  ought  to  have  been  delivered  to  the  plaintiffs,  so  as  to 
be  turned  to  profit.  This  is  in  accordance  with  the  doctrine  of 
Pennsylvania^  and  of  Dutch  v.  Warren.  But  whether  they 
chose  the  sum  because  it  did  accord  with  that  price,  and  were 


{d)  Startup  V.  Cortazzi,  2  C.  M.  &  B.  165. 
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merely  fortified  in  their  conclusion  by  finding  that  it  amounted 
to  a  return  of  principal  and  interest;  or  whether  they  chose  it 
because  it  amounted  to  principal  and  interest,  without  any 
reference  to  any  other  circumstance,  we  cannot  tell.  If  the 
former  was  their  reason,  we  have  the  judgment  of  Alderson,  B., 
that  it  was  the  more  correct  criterion.  If  the  latter,  we  have 
also  the  opinion  of  the  same  Baron  that  it  was  another  cri- 
terion ;  and  the  judgment  of  Lord  Abinger,  who  says  that  he 
was  not  aware  of  any  other  way  of  estimating  damages  for 
speculative  profits  This  opinion,  by-the-bye,  is  in  remarkable 
accordance  with  that  so  recently  thrown  out  by  the  Court  of 
0.  B.,  in  the  case  of  FUtcher  v.  TayUur  {e). 
Further  disciifi-  ^^^^  ^  ^^^  unsettled  State  of  the  law  upon  the  subject, 
aion  of  the  point.  Mr.  Sedgwick  is  of  opinion  that  the  period  of  breach  is  the 

true  time,  in  all  cases,  for  estimating  the  damages,  unless  it 
can  be  shown  that  the  article  was  to  be  delivered  for  some 
specific  object  known  to  both  parties  at  the  time,  and  that  thus 
a  loss  within  the  contemplation  of  both  parties  has  been  sus- 
tained (/).  This  doctrine  cannot  be  maintained  in  England, 
if,  as  he  also  thinks,  there  is  no  solid  reason  for  making  any 
difierence  between  stock  and  any  other  vendible  commodity. 
It  is  quite  settled  that  the  price  of  stock  may  be  taken  at  the 
time  of  trial  {g).  The  cases  may,  however,  be  distinguished 
on  the  ground  that  stock  may  be  supposed  to  be  purchased 
rather  as  an  investment  than  for  resale,  while  goods  are  bought 
expressly  to  sell  again.  Consequently  it  may  be  assumed  that 
the  former  would  have  remained  in  the  possession  of  the  buyer 
till  the  time  of  trial,  while  no  such  presumption  can  be  raised 
in  the  latter  case.  If  this  be  so,  damages  might  fairly  be  cal- 
culated in  regard  to  stock,  at  the  price  it  bore  at  the  time  of 
trial ;  in  regard  to  goods,  according  to  their  price  at  the  latest 
period  when  we  could  be  sure  they  would  have  remained  in  the 
plaintiflPs  hands,  viz.,  the  time  they  ought  to  have  been  deli- 
vered. This  rule  could  produce  no  practical  injustice,  for  if 
ever  this  price  proved  less  than  that  paid,  the  plaintiiF  would 
have  it  in  his  power  to  treat  the  contract  as  rescinded,  and  sue 
for  money  had  and  received,  as  on  a  failure  of  consideration. 


(e)  17  C.  B.  21.     Ante,  p.  12. 

(/)  Sedg.  Dam.  276,  [310,  4th  ed.]. 

(y)  Ante,  p.  123. 
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Whaterer  is  finally  settled  to  be  the  rule  where  goods  hare  Damages  when 
becB  paid  for  in  advance,  will  equally  apply  where  payment  has  y^^  ^^^j^  ^  ^ 
been  made  by  bills,  as  long  as  they  are  current.    But  when  dishonoured, 
they  are  dishonoured  the  vendor  is  just  in  the  same  position  as 
if  no  bill  had  been  given  at  all,  and  in  an  action  against  him, 
only  the  diflference  of  price  can  be  recovered  (h). 

[By  the  Mercantile  Law  Amendment  Act,  1856,  (19  &  20  Order  for 
Vict,  c  97),  s.  2,  where  specific  goods  have  been  sold,  the  o£^i>ds/ ^^^'^ 
Court  may  order  execution  to  issue  for  their  delivery,  and  the 
jury  may  be  directed  to  find,  by  their  verdict,  what  the  goods 
are,  what  sum  the  plaintiff  would  have  been  liable  to  pay  for 
their  delivery,  what  damages,  if  any,  he  would  have  sustained 
if  the  goods  should  be  delivered  under  execution,  and  what,  if 
not  so  delivered.] 

4.  In  actions  upon  a  warranty,  the  damages  may  depend  Actions  on  a 
considerably  upon  the  fact  of  the  article  having  been  returned  "^""^  ^' 
or  not ;  this  will  in  many  cases  be  a  matter  entirely  at  the 
option  of  the  vendor.    If  a  specific  article  has  been  sold  with  Right  to  return 
a  warranty,  and  is  found  not  to  answer  it,  the  vendee  cannot  ^      * 
force  the  vendor  to  take  it  back,  after  he  has  received  it  (t), 
nor,  it  seems,  can  he  even  reftise  to  receive  it  (k).    Where, 
however,  the  articles  purchased  are  not  ascertained  when  the 
bargain  is  made,  the  purchaser  may  refuse  to  receive  them,  or 
send  them  back,  having  only  kept  them  a  reasonable  time  to 
ascertain  their  insufSciency  (/). 

When  the  thing  sold  has  been  returned,  and  no  special  loss  Damages  when 
has  accrued,  the  damages  consist  of  the  price  paid  (m).    If,  ^^^^^  ^  ^^^ 
however,  no  payment  has  been  made,  the  damages  could^  it  is 
apprehended,  be  merely  nominal.    As  the  contract  is  rescinded, 


{k)  VaLpyv.  Oakdey,  16  Q.  B.  941  ;  20  L.  J.  Q.  B.  880;  [Griffiths  v. 
Perry,  1  R  &  E.  680  ;  28  L.  J.  Q.  B.  204.] 

(t)  Street  v.  £lay,  2  B.  &  Ad.  466 ;  Oompertz  v.  Denton^  1  C.  &  M.  207. 

(it)  Dawson  ▼.  CoUiSf  10  C.  B.  628.  [Where  the  property  in  the  specific 
chattel  has  passed  by  the  contract,  it  is  settled  that  the  purchaser  cannot  reject 
it.  See  2  Smith's  L.  C.  26,  6th  ed. ;  Eeyworth  v.  Hutchinson,  L.  &.  2  Q.  B. 
447  ;  86  L.  J.  Q.  B.  270.] 

(0  Okell  V.  Smithy  1  Stark.  107  ;  Street  v.  Blay,  vhi  sup.  [Azemar  ▼. 
Oasella,  L.  R.  2  C.  P.  481 ;  86  L.  J.  C.  P.  124  ;  affirmed  in  Ex.  Ch.  L.  R. 
2  C.  P.  677 ;  86  L.  J.  C.  P.  263  ;  Bannerman  v.  White,  10  C.  B.  N.  S. 
844 ;  81  L.  J.  0.  P.  28.  The  vendee  is  not  bound  to  send  the  goods  back, 
bat  may  call  on  the  vendor  to  take  them  away.  See  Lucy  v.  Moufiet,  5 
H,  k  N.  229  ;  29  L.  J.  Ex.  110.] 

(m)  CasweU  v.  Coare,  1  Taunt.  C66. 

K 
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Damages  where 
article  bought 
for  a  specific 
purpose. 


in  the  one  case  it  was  alleged  as  an  independent  offence,  from 
which  special  damage  accmed ;  in  the  other  as  a  cause  justify- 
ing dismissal,  and  therefore  negativing  all  claim  to  wages. 
Expense  of  keep.       When  the  vendor  refuses  to  take  back  the  article,  the  vendee 

may  recover  all  expenses  necessarily  caused  by  its  lying  on  his 
hands  till  it  can  be  resold;  as  for  instance  the  keep  of  a  horse. 
But  the  time  must  be  a  reasonable  one,  and  what  is  a  reasonable 
time  is  a  question  for  the  jury,  and  depends  upon  the  circum- 
stances of  each  case  (u).  But  no  damages  can  be  recovered  on 
this  account,  unless  the  purchaser  has  tendered  the  article  to 
the  seller  (x). 

When  a  contract  embodying  a  warranty  is  entered  into  with 
reference  to  a  particular  purpose,  damages  ought  to  be  given 
for  the  loss  incurred  by  the  failure  of  that  purpose.  Where  the 
article  sold  was  scarlet  cuttings,  which  were  shreds  of  scarlet 
cloth  used  in  trade  with  China,  and  the  declaration  alleged 
that  they  were  not  scarlet  cuttings,  whereby  they  were  of  no 
use  or  value  to  the  plaintiff.  Lord  Ellenborough  told  the  jury 
that,  under  these  words,  they  were  to  consider  the  effect  of  their 
being  of  no  use  or  value  in  China.  "  I  am  decidedly  of  opinion," 
he  said,  "  that  the  value  is  to  be  understood  as  the  value  which 
the  plaintiff  would  have  received  had  the  defendant  fully  per- 
formed his  contract;"  and  this  view  was  supported  by  the 
Court  on  a  motion  for  new  trial  (y).  In  another  case,  where  a 
link  in  a  chain  cable,  which  had  been  sold  with  warranty,  broke, 
it  was  held  that  the  value  of  the  anchor  which  was  lost  along 
with  it  might  be  recovered  (2).  But  this  case  was  treated  as 
of  no  authority  in  Hadley  v.  BaxendaU  (a).  And  Alderson,  B., 
said  that  on  the  same  piinciple  the  jury  might  have  given  the 
value  of  the  ship,  if  it  had  been  lost.  In  a  recent  case,  where 
a  passenger  vessel  was  warranted  to  start  on  a  particular  day, 
and  did  not,  the  plaintiff  was  held  entitled  to  recover  not  only 
the  passage  money,  but  his  expenses  incurred  while  waiting  (ft). 


(u)  Chuterman  v.  Lamb,  2  A.  &  E.  129 ;  EUU  v.  Chinnoek,  7  C.  &  P. 
169. 

(x)  Coiwell  y.  Coartf  1  Taunt.  566.  Quceref  ought  there  not  to  be  a  set-off 
against  this  item  of  damage,  where  the  article  has  been  used  beneficially,  as, 
for  instance,  a  horse  ? 

(y)  Bridge  v.  Wain,  1  Stark.  504. 

(z)  BonidaUe  y.  BrurUon,  8  Taunt.  535. 

(a)  23  L.  J.  Ex.  180. 

(6)  CruMtan  y.  Marthall,  5  Exch.  395. 
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[Where  seed  barley  was  Bold,  warranted  to  be  Chevallier  seed 
barley,  and,  on  being  sown,  produced  a  crop  of  inferior  quality, 
the  natural  amount  of  damage  was  considered  to  be  the  differ- 
ence between  the  value  of  the  inferior  crop  and  of  that  which 
would  have  come  up  if  Chevallier  seed  barley  had  been  sown  (c). 
In  this  case  claims  for  compensation  had  been  made  upon  the 
plaintiffs  by  various  persons  to  whom  they  had  sold  the  seed 
barley  with  a  similar  warranty.  It  was  held  that  the  plaintiffs 
might  recover  the  amount  of  the  damages  sustained  by  the 
sub-purchasers  without  having  previously  made  them  compen- 
sation. The  plaintiffs  were  under  clear  legal  liability  to  com- 
pensate them,  and  it  was  for  the  jury  to  assess,  once  for  all, 
the  probable  amount  which  they  would  have  to  pay  (d).] 

It  is  still  an  undecided  point  whether  the  plaintiff  can  re-  Bxpense  incurred 
cover  any  expenses  he  has  been  at  in  advancing  the  value  of  the  ^^^^^^ 
thing  sold.  The  question  arose  in  the  following  manner :  The  arUcle. 
defendant  sold  a  horse  to  the  plaintiff,  with  warranty,  for  45?., 
and  the  latter  resold  it  to  C.  for  55?.  On  discovering  its  un- 
soundness, he  had  to  give  up  his  bargain  with  C.  and  he  then 
sued  the  defendant,  stating  the  loss  of  his  bargain  as  special 
damage.  It  was  contended  that  the  additional  lOL  for  which 
the  animal  could  have  been  resold  might  be  recovered  as  the 
amount  of  expense  and  care  bestowed  on  the  horse,  by  which 
its  actual  value  was  raised.  Coleridge,  J.,  said,  "  The  plaintiff 
cannot  recover  upon  this  record.  The  declaration  merely 
alleges  that  the  plaintiff  bought  the  horse  for  so  much,  and 
sold  him  at  so  much  more,  not  alleging  any  cause  of  the 
advance.  This  shows  only  that  the  plaintiff  is  seeking  to  re- 
cover for  a  good  bargain  lost :  which,  it  is  admitted^  cannot  be 
done."  Patteson,  J.,  said,  "  Whether  or  not  he  could  have 
recovered  if  the  damage  had  been  differently  laid,  it  is  not 
necessary  to  say  **  (0).  In  the  particular  case  it  is  quite  clear 
that  the  plaintiff  had  not  added  lOl  worth  of  value  to  the 
horse,  for  it  ultimately  sold  only  for  17?.  4^.,  and  it  is  incredible 
that  it  could  have  been  only  worth  71,  4«.  when  it  came  into 


[(c)  RandaU  v.  Raper,  E.  B.  &  B.  84  ;  27  L.  J.  Q.  B.  266  ;  Passenger  v. 
Thorbum,  35  Barbour  (N.  Y.),  17  ;  lerris  v.  ComHock,  83  Conn.  513.] 

[{d)  BandaU  v.  Raper,  supra  ;  and  see  Dingle  y.  Hare,  7  C.  B.  N.  S.  145 ; 
29  L.  J.  C.  P.  143.] 

(€)  Clare  v.  Maynard,  6  A.  &  R  519. 
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CoBtB  of  fonner 
action. 


Fraud. 


his  posseBsion.  If  the  yalne  were  really  added,  however,  it  is 
difficult  to  see  how  it  could  form  a  claim  for  damage.  Suppose 
a  jonng  horse,  with  a  latent  defect  that  renders  it  only  worth 
20^.,  is  sold  with  a  warranty  for  40/.,  and  the  pnrchaser  by 
skilful  training  adds  so  to  its  real  value,  that  if  sound  it  would 
sell  for  60/.,  but  with  its  blemish  will  only  sell  for  40/.,  and 
does  sell  for  that  price.  Here,  on  the  principle  stated  before, 
he  will  obtain  the  difference  between  its  value  sound  and  un- 
sound, which  appears  to  be  20/.  His  skill  in  training  has  been 
paid  for  already,  in  the  increased  price  of  the  horse,  and  there 
can  be  no  reason  why  it  should  be  paid  for  again.  Of  course 
it  would  be  very  different,  if,  in  consequence  of  the  unsound- 
ness, all  his  labour  and  expense  had  been  utterly  thrown  away, 
or  produced  much  less  result  than  they  ought.  Ill  such  a  case 
the  question  would  probably  be,  whether  it  was  bought  with  a 
view  to  any  purpose  which  would  render  such  labour  and 
expense  necessary,  the  purpose  being  part  of  the  contract.  As, 
for  instance,  if  an  untrained  horse  were  bought  for  a  lady's  use, 
and  warranted  free  from  vice.  If  it  turned  out  incorrigibly 
vicious,  it  never  would  be  fit  for  the  purpose,  and  yet  the  pre- 
liminary training  must  have  been  contemplated  by  the  seller. 
Under  such  circumstances,  the  expenses  would  appear  to  be 
fairly  recoverable,  not  because  they  had  added  to  the  value  of 
the  animal,  but  precisely  because  they  never  could. 

Where  an  article  sold  with  a  warranty  has  been  resold  with 
a  similar  warranty,  and  the  second  purchaser,  on  discovering 
the  defect,  brings  an  action  against  his  vendor,  the  costs  in- 
curred in  this  action*  are  sometimes  recoverable,  afi  damages, 
in  an  action  by  the  first  purchaser  against  his  vendor.  This 
subject,  however,  has  been  sufficiently  discussed  in  a  previous 
chapter  (/). 

[Where  a  warranty  is  in  fact  a  fraudulent  misrepresentation 
of  the  character  or  condition  of  the  goods,  the  vendor  is  re- 
sponsible for  all  injury  which  is  the  direct  and  natural  result 
of  the  purchaser's  acting  on  the  faith  of  his  representation. 
Therefore,  where  a  cattle  dealer  fraudulently  represented  a 
cow  to  be  free  from  infectious  disease  when  he  knew  that  it 
was  not  so,  and  the  purchaser  placed  it  with  five  others 


(/)  AnU,  p.  53. 
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which  canght  the  disease  and  died,  the  latter  was  held 
entitled  to  recover  as  damages  in  an  action  for  fraudulent 
misrepresentation  the  value  of  all  the  cows  {g).] 

II.  Sales  of  Land. 

1.  Actions  by  vendee  against  vendor  for  refusal  to  convey.     Actions  for 

Where  the  vendor  is  unable  to  complete  the  contract  which  tr^to  TOnvey 
he  has  entered  into,  the  vendee  may  sue  him  for  its  breach,  land, 
and  in  such  an  action  he  is  always  entitled  to  recover  the 
deposit  with  interest,  as  special  damage  when  so  laid  {h) ;  or, 
even  without  being  laid,  from  the  day  of  demand  under 
3  &  4  W.  lY.  c.  42,  s.  28;  he  is  also  entitled  to  the  expenses 
of  investigating  title  (t),  such  as  comparing  deeds,  searching 
for  judgments,  and  journeys  for  that  purpose  (k),  even  though 
he  has  not  paid  his  attorney's  bill  before  commencing  the 
action  (Z). 

Of  course  in  no  case  can  any  action  be  brought  on  the  Damages  when 
contract  to  sell,  unless  there  has  been  a  binding  one.  But 
where  the  contract  is  for  any  reason  void,  the  purchaser  may 
recover  the  deposit  or  purchase  money,  and  a  moiety  of  the 
auction  duty,  if  payable  by  purchaser,  as  money  had  and 
received  to  his  use,  but  neither  interest  (unless  under  3  &  4 
W.  IV.  c.  42,  s.  28)  nor  expenses  of  investigating  title  (w). 
At  any  time  up  to  the  completion  of  the  purchase  the  pur- 
chaser may  rescind  the  contract,  and  recover  his  money  on 
account  of  defect  of  title ;  but  he  cannot  do  so  once  the 


[(g)  MvUett  v.  Mason,  L.  R.  1  C.  P.  559 ;  35  L.  J.  C.  P.  299 ;  Sherrod  v. 
Langdon,  21  Iowa.  618.  Similar  damages  seem  to  have  been  recovered  where 
there  was  no  frand,  but  the  beast  was  warranted  free  from  diseasoi  and  both 
parties  contemplated  its  being  placed  with  other  stock  ;  Knoules  v.  Nunns, 
14  L.  T.  N.  S.  592.  It  is  illegal  to  bring  a  glandered  horse  into  a  public 
market  or  fair,  but  there  is  nothing  iUegal  in  a  simple  sale ;  therefore  a  person 
who  sold  a  glandered  horse  without  warranty,  and  without  fraudulent  mis- 
representation, was  held  not  responsible  for  disease  communicated  to  other 
horses  of  the  purchaser's  in  the  stable  to  which  he  removed  it ;  Bill  v.  BaUs, 
2  H.  &  N.  299  ;  27  L.  J.  Ex.  46.] 

(h)  De  BemdUs  v.  Wood,  8  Camp.  258  ;  Farquhar  v.  Farley,  7  Taunt. 
592.  [As  to  the  vendee's  liability  to  pay  interest  upon  the  purchase-money 
from  the  day  fixed  for  completion,  under  the  common  condition  of  sale  to  that 
effect,  see  WUHmm  v.  QlenUm,  L.  B.  1  Gk.  201.] 

(t)  Walker  v.  Moort,  10  B.  &  C.  416. 

{k)  Hodges  v.  Lord  Litchfield,  1  Bingh.  N.  C.  492 ;  Omu  v.  BrougUon, 
10  Bingh.  533. 

(/)  Richardson  v.  Chasen,  10  Q.  B.  756.  [The  vendee's  attorney  cannot  sue 
the  vendor;   WUklnson  v.  Grant,  18  C.  B.  319;  25  L  J.  C.  P.  233.] 

(m)  GosbeU  v.  ArcJier,  2  Ad.  &  Bll.  500. 
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purchase  is  finally  closed,  and  the  conveyance  fully  executed 
by  all  the  parties  whose  assent  is  necessary  (n).  Where  he 
has  purchased  different  lots,  he  may  abandon  one  for  defect  of 
title  and  keep  the  others,  but  he  cannot  retain  part  and  give 
up  part  of  the  same  purchase  (o).  Each  lot  set  up  at  an 
auction  is  a  distinct  sale  (p). 
What  damages         But  he  cannot  recoTer  expenses  incurred  previous  to  the 

time  fixed  for  the  performance  of  the  contract,  which  the 
party  enters  into  for  his  own  benefit  {q)  ;  nor  the  expense  of 
surveying  the  estate  (r) ;  nor  of  a  conveyance  drawn  in 
anticipation  of  the  purchase  being  completed  (s),  unless  the 
vendee,  by  the  misrepresentations  of  the  vendor,  and  without 
laches  on  his  own  side,  has  been  induced  to  think  that  every- 
thing had  been  satisfactorily  ascertained  (t) ;  nor  the  costs  of 
a  Chancery  suit  for  specific  performance,  when  brought  by  the 
vendor  against  the  vendee  (u) ;  or  vice  versd  (x) ;  [nor  costs 
incurred  after  it  was  known  that  a  good  title  could  not  be 
made  out  (^) ;  ]  nor  the  profits  arising  from  a  resale  of  the 
estate,  unless  perhaps  where  there  was  fraud  in  the  original 
vendor  ;  nor  the  expenses  of  such  resale ;  nor  the  sums  which 
he  was  liable  to  pay  to  the  sub-contractors  for  the  expenses 
incurred  by  them  in  investigating  the  title;  for  all  this 
damage  arose  from  his  own  premature  act,  and  not  from  the 
fault  of  the  vendor  (z)  ;  nor  losses  arising  from  the  resale  of 
stock  procured  for  the  estate  (a) ;  nor  the  value  of  improve- 
ments made  upon  the  premises,  though  the  agreement  to  let 
expressly  contemplated  such  improvements  being  made,  and 


(n)  Johnson  v.  Johnson^  SB.  &  P.  162. 

(o)  lUd. 

(p)  Sm.  Merc.  Law,  Salb  ;  Emmenon  t.  Hedisy  2  Taunt.  38. 

\q)  Hodges  v.  LUchfiddf  supra;  Ilanslip  v.  Padwickj  5  Eb^ch.  615,  ante, 
p.  40. 

(r)  JUd, 

(«)  Ihid.;  Jarmain  ▼.  EgeUUme,  5  C.  &  P.  372. 

(0  Richards  v.  Barton,  1  Esp.  268. 

(u)  Hodges  y,  LUchfieldf  supra, 

{x)  Maiden  v.  Pyson,  11  Q.  B.  292  ;  overruling  Jones  v.  Dyke,  Sug. 
y.  &  p.  1078,  11th  ed.  ;  and  see  anU,  p.  48,  45. 

[(y)  PounseU  v.  FuUer,  17  C  B.  660  ;  25  L.  J.  C.  P.  145  ;  Sikes  v.  Wild, 
1  B.  &  S.  587  ;  30  L.  J.  Q.  B.  325  ;  affirmed  4  B.  &  S.  421 ;  32  L.  J.  Q.  B. 
375.] 

(z)  Waller  v.  Moore,  10  B.  &  C.  416. 

(o)  Hodges  v.  Litchjicld,  supra  ;  [Godwin  v.  Francis,  L.  R.  5  C.  P.  295  ; 
39  L.  J.  C.  P.  121.] 
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stated  'Uhat  it  was  understood  by  and  between  the  parties, 
that  the  defendant  was  possessed  of  the  said  premises  for  his 
own  life,  and  the  life  of  one  Mrs.  M.,  and  the  survivor  of  them." 
which  turned  but  not  to  be  the  case.  Damages  were  limited 
to  40«.,  found  by  the  jury  to  be  the  worth  of  the  lease  (one 
for  two  years)  without  the  improvements,  on  the  day  when 
plaintiff  offered  to  take  it  (&).  Nor  can  the  vendee  recover  as 
damages  the  loss  incurred  by  selling  out  stock  with  a  view  to 
the  completion  of  the  bargain,  for  the  plaintiff  had  a  chance  of 
gaining  as  well  as  losing  by  the  fluctuation  of  the  price  **  (c). 

As  to  when  a  vendee  is  entitled  to  damages  for  the  loss  of  Damagee  for  the 
his  bargain,  the  cases  run  rather  close.  Frimdfmey  where  a  }^^f^**^^  " 
party  sustains  loss  by  reason  of  a  breach  of  contract,  he  is 
entitled,  so  far  as  money  can  do  it,  to  be  placed  in  the  same 
situation  with  respect  to  damages  afi  if  the  contract  had  been 
performed  (d).  This  rule  of  common  law  has  been  qualified, 
as  to  sales  of  real  property,  by  some  cases  which  decide  that  in 
general,  contracts  for  the  sale  of  real  estate  are  on  condition 
that  the  vendor  has  good  title,  and  that  in  the  absence  of 
fraud,  no  damages  can  be  recovered  for  the  goodness  of  the 
bargain  which  he  fancies  he  has  lost  (e). 

Upon  this  rule,  however,  a  farther  exception  hafi  been 
engrafted,  viz.,  that  where  a  vendor  offers  to  sell  without  any 
title  at  all,  as  where  he  had  merely  contracted  for  the  pur- 
chase of  the  estate  which  he  professed  to  sell  (/),  or  where 
he  had  only  an  equitable  claim  upon  the  rents,  and  not  the 
legal  estate  (g),  the  vendee  may  recover  the  loss  he  has 
sustained  by  the  non-performance  of  the  contract,  as  in  any 
other  case. 

[In  recent  cases  vendees  having  a  mere  equitable  title  {h), 
or  having  no  title  at  all  without  the  assent  of  a  third  person, 
but  having  fair  reason  to  believe  that  they  would  be  able  to 


(6)  WwthingUm  t.  WarringUm,  8  C.  B.  134  ;  18  L.  J.  C.  P.  850. 

(c)  Per  Blackstone,  J.,  Flureau  v.  Tkomhill,  2  W.  Bla.  1078. 

(d)  BMfiBon  v.  Barman,  1  Exch.  855 ;  18  L.  J.  Ex.  202. 

(«)  Flureau  v.  ThomhiU,  2  W.  Bl.  1078  ;  Walker  v.  Moore,  10  B.  k  C. 
416  ;  [BuckUyy.  Dawson,  4  Ir.  C.  L  211.] 

(/)  Hopkins  V.  Grazebrooky  6  B.  &  C.  31.  [So  in  America,  Brinckerhoff  y. 
Phelps,  43  Barb.  469.] 

(g)  Robinson  v.  Harman,  1  Exch.  850 ;  18  L.  J.  Ex.  202. 

[{h)  PounseU  v.  FuUer,  17  C.  B.  660 ;  35  L.  J.  C.  P.  145.] 
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make  a  good  title  {k)^  and  acting  in  good  faith^  have  been 
held  to  come  within  the  qualified  role  relating  to  sales  of 
real  property  laid  down  in  the  case  of  Fhireau  t.  Thornhilly 
and  not  within  the  exception  engrafted  upon  it  by  the  cases 
of  Hophina  y.  OrazebrooJc  and  Robinson  y.  ffarman.  Some 
doubt  ha&  even  been  expressed  as  to  the  soundness  of  the 
exception  in  any  point  of  view,  on  the  ground  that  firaud  or 
misconduct  on  the  part  of  the  vendor  ought  not  to  alter  the 
rule  by  which  damages  for  the  breach  of  contract  are  to  be 
assessed.  But  the  reason  for  the  anomalous  rule  restricting 
the  damages  is  that  from  the  complicated  nature  of  our  law  of 
real  property  no  man  can  be  certain  that  he  has  a  perfect 
title  to  his  estates,  and  therefore  it  is  assumed  to  be  part  of 
every  bargain  for  the  sale  of  real  property  that  if  the  vendor 
fails  to  make  a  good  title  he  shall  not  be  liable  to  reimburse 
the  ftill  measure  of  damages  which  would  be  awarded  in  an 
ordinary  case,  but  the  bargain  shall  be  off,  and  the  pur- 
chaser take  back  his  deposit  with  interest,  and  the  expenses, 
if  any,  of  investigating  the  title  {I).  And  as  was  said  on  a 
very  recent  occasion,  when  the  whole  subject  was  discussed,  a 
man  who  undertakes  to  sell  what  he  has  not  secured  the 
command  of  has  only  himself  to  blame,  and  ought  not  to  be 
protected  by  a  rule  which  has  reference  solely  to  difficulty  in 
making  out  title  (m),] 
Damages  when  Of  couTSC  the  [ordinary]  rule  [of  common  law]  applies  where 
fromwant^of  ^^^  ^^^®  ^^  failure  arfses  from  some  other  source  than  want 
title.  of  title.    In  such  a  case  the  plaintiff  may  recover  for  any 

special  damage  he  has  received,  as,  for  instance,  loss  in  his 
trade  by  not  getting  settled  in  his  house  (n).  [Thus  where 
vendors  declined  to  give  possession,  on  the  ground  of  the 
expense  to  which  they  would  be  put  in  ejecting  a  trespasser, 
the  vendee  recovered  not  only  his  deposit  and  the  expenses  of 
investigating  the  title,  but  also  the  profit  which  it  was  shown 
he  could  have  made  on  a  re-sale  (o)."]    And  so,  where  l^he 

[(1-)  Siket  T.  WUd,  4  B.  &  a  421 ;  32  L.  J.  Q.  B.  376;  Bain  v.  PotkergiU, 
L.  R.  6  Ex.  69 ;  40  L.  J.  Ex.  34.] 

[(Q  Per  Blackburn,  J.,  Lock  v.  Fune,  L  R.  1  C.  P.  at  p.  463 ;  85  k  J. 
C.  P.  at  p.  144.] 

[(m)  Per  Cockbnm,  C.  J.,  Engd  v.  FUcky  L.  B.  8  Q.  B.  at  p.  830  ;'«37 
L.  J.  Q.  B.  at  p.  150.] 

(»)  Ward  V.  Smiih,  11  Price,  19. 

[(o)  Engd  v.  Fitch,  L  R.  3  Q.  B.  314 ;   37  L.  J.  Q.  B.  145  j   affirmed, 
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plaintiff  haying  recoyered  a  jadgment  for  2807.  againet  B., 
agreed  with  the  defendant  to  withhold  execution  until  a 
certain  day,  in  consideration  of  which  the  defendant  agreed 
that  he  would,  on  or  before  that  day,  erect  a  house,  and  cause 
a  lease  of  it  to  be  granted  to  plaintiff— such  lease,  when 
granted,  to  be  in  satisfaction  of  the  judgment ;  the  defendant 
broke  his  agreement,  and  it  was  held  that  the  measure  of 
damages  was  the  yalue  of  the  house,  and  that  it  was  properly 
estimated  at  280?.,  being  the  yalue  of  the  thing  which  the 
plaintiff  had  agreed  to  giye  up  in  consideration  of  it  (p). 

[Where  a  purchaser  is  entitled  to  damages  for  the  loss  of 
his  bargain,  if  the  yendor  has  re-sold  the  estate,  the  price  at 
which  it  has  been  re- sold  is  pnmdfade  eyidence  of  the  market 
yalue,  and  the  first  yendee  will  be  entitled  to  recoyer  the 
difference  between  it  and  the  price  which  he  had  contracted 
to  pay  (q).] 

It  is  of  course  competent  to  the  parties  to  fix  the  measure  of  liquidated 
damages  on  breach  of  contract :  therefore,  where  the  plaintiff  ^^amagos. 
agreed  to  lend  defendant  money  on  mortgages,  and  defendant 
was  to  make  out  title  within  a  specified  time,  in  default  of 
which  the  agreement  should  on  the  part  of  the  plaintiff,  if  he 
thought  proper,  be  utterly  yoid;  and  it  was  further  agreed 
"  that  the  defendant  should  pay  to  the  plaintiff  all  costs  and 
charges  incurred  by  him  or  them  in  inyestigating  the  title  to 
the  said  premises,  and  of  any  deeds  or  other  instruments 
which  must  haye  been  prepared  in  consequence  of  the  said 
agreement,  if  the  same  should  haye  been  prepared  at  the  desire 
of  the  defendant  ;** — it  was  held  that  the  plaintiff  could  set  up 
no  claim  for  interest  on  money  which  lay  idle  in  his  hands  for 
seyeral  months,  before  the  treaty  finally  failed,  though  he  had 
informed  plaintiff  of  this  fact,  without  howeyer  making  any 
stipulation  as  to  interest  (r). 

A  purchaser  is  not  bound  to  accept  a  doubtful  title  (5),  Doubtful  Utlo. 


L  R.  4  Q.  B.  659  ;  88  L.  J.  Q.  B.  304.  And  aoeper  Turner,  L.  J.,  WilliatM 
y.  OUnUm,  L.  B.  1  Gh.  at  p.  209 ;  85  L.  J.  Gh.  at  p.  288.] 

{p)  StrtUt  v.  Farlar,  16  M.  &  W.  249. 

l(q)  Engd  v.  Pitck,  L.  B.  4  Q.  B.  at  p.  667 ;  38  L.  J.  Q.  B.  at  p.  806  ; 
in  Ex.  Gh.  Qodmn  y.  Francis,  L.  R.  5  0.  P.  295 ;  39  L.  J.  0.  P.  121.] 

(r)  SwuOand  y.  8m.Uk,  1  0.  &  M.  585. 

(<)  HarOey  y.  PdwU,  Peake,  N.  P.  0.  178  ;  Wilde  y.  FoH,  4  Taunt.  834  ; 
J€ak€»  y.  While,  6  Bzch.  878 ;  Penniall  y.  Ilarbame,  11  Q.  B.  368. 
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Damages  for 
veador's  delay. 


eyen  with  an  indemnity  (/) ;  and  where  the  vendor  does  not 
show  a  clear  title  by  the  day  specified,  the  purchaser  may 
rescind  the  contract  and  recover  back  his  money,  without 
waiting  to  see  whether  the  seller  may  ultimately  be  able  to 
establish  his  title  or  not  (u),  even  in  a  case  where  on  such  title 
being  finally  made  out,  a  Court  of  Equity  would  compel  the 
vendee  to  accept  the  estate  and  pay  the  money  {v). 

Where  however  the  purchaser  has  been  let  into  possession 
of  the  land,  so  that  the  parties  cannot  be  replaced  in  statu  quo, 
he  cannot  rescind  the  contract,  and  sue  for  his  deposit  as 
money  had  and  received.    His  remedy  is  on  the  contract  (x), 

[In  a  suit  for  specific  performance  damages  are  not  awarded 
under  21  &  22  Vict  c.  27,  s.  2,  for  the  vendor's  delay  in  com- 
pleting his  contract,  where  it  is  a  case  of  fee  simple  property, 
nor  unless  there  has  been  special  damage,  as  &om  destruction 
of  the  property  in  the  mean  time,  or  from  effluxion  of  time  in 
a  short  lease  (y).] 

2.  Actions  against  the  vendee  of  land  by  the  vendor  for 
purohMe^nand!  r^^^sal  to  complete  his  contract,  stand  on  exactly  the  same 

footing  as  actions  for  not  accepting  goods  (z).  In  one  case 
the  plaintiff  in  an  action  of  this  sort  seems  to  have  recovered 
the  whole  purchase  money  (a).  But  it  is  now  decided  that 
that  is  not  the  correct  rule.  '*  The  plaintiff  cannot  have  the 
land  and  its  value  too." 

<*  The  measure  of  damages  is  the  injury  sustained  by  the 
plaintiff ',by  reason  of  the  defendants  not  having  performed 
their  contract.  The  question  is,  how  much  worse  is  the 
plaintiff  by  the  diminution  in  the  value  of  the  land,  or  the  loss 
of  the  purchase-money,  in  consequence  of  the  non-performance 
of  the  contract"  (b)  ?  Accordingly,  where  defendants  had  been 
put  into  possession  of  land  under  an  agreement  to  purchase, 


Aetioiifl  for  re- 


(0  Blake  V.  Phirm,  8  C.  B.  976. 

(«)  WUde  ▼.  Forty  4  Taunt.  384. 

(v)  Ibid.  884 ;  per  Lord  EUenborongh,  Seaward  v.  WiUock,  6  East,  208. 

(x)  Hunt  V.  Silk,  5  East,  449 ;  Blackburn  v.  Smith,  2  Exch.  783. 

[{y)  Chinnock  v.  Marchioness  of  Ely,  84  L.  J.  Ch.  399.] 

(2)  7  M.  &  W.  478.  [A  railway  company  which,  after  giving  a  statntory 
notice  of  intention  to  take  lands,  fails  to  take  the  necessary  steps  for  assessing 
the  compensation,  is  responsible  for  damage  sustained  by  the  owner  ;  Morgan 
V.  MetropUitan  By.  Co.,  L.  E.  3  C.  P.  553 ;  87  L  J.  C.  P.  265.] 

(a)  Hawkins  v.  Kemp^  8  East,  410. 

{b)  Laird  v.  Pim,  7  M.  &  W.  474. 
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and  had  taken  from  it  a  quantity  of  brick  clay,  the  damage  was 
held  to  be  the  interest  on  the  pnrchase-money  np  to  the  com- 
mencement of  the  action,  and  the  valne  of  the  clay  (c).  The 
nsoal  conditions  of  sale  by  auction  are,  that  if  the  vendee  fail 
to  complete  the  purchase,  the  vendor  may  sell  and  the  vendee 
shall  pay  expenses  of  resale,  and  make  good  the  deficiency  of 
price,  if  any  (rf). 

Where  a  contract  for  sale  contained  the  following  stipula- 
tion— "  Lastly,  if  the  purchaser  shall  neglect  or  fail  to  comply 
with  any  of  the  above  conditions,  the  deposit  shall  be  forfeited 
as  liquidated  damages  to  be  retdned  by  the  vendors ;"  Held 
that  this  applied  only  to  a  breach  of  the  conditions  of  sale,  but 
not  to  a  breach  of  the  entire  contract  to  buy,  and  that  on 
a  wrongful  abandonment  of  the  purchase  the  vendor  might 
recover  damages  beyond  the  amount  of  deposit  (e). 

[Where  parties  contract,  as  they  frequently  do  by  a  con- 
dition of  sale,  that  the  deposit  money  shall  be  forfeited  if 
the  purchaser  fail  to  carry  out  his  contract,  the  deposit 
cannot,  nor  can  any  part  of  it,  be  recovered  back  on  the 
ground  that  the  forfeiture  was  in  the  nature  of  a  penalty, 
and  the  actual  loss  to  the  vendee  was  less  than  the  amount 
of  the  deposit  (/).  In  fact,  the  cases  distinguishing  be- 
tween a  penalty  and  liquidated  damages  do  not  apply  to 
a  pecuniary  deposit,  which  is  not  in  reality  a  pledge  but 
a  payment  in  part  of  the  purchase-money  (g).  It  results 
from  this  that  if  the  seller  seeks  to  recover  damages  be- 
yond the  amount  of  the  deposit,  he  must  give  credit  for  the 
deposit  which  he  has  retained.  Therefore,  where  a  contract 
for  sale  contained  a  condition  that  if  the  purchaser  should 
fail  to  comply  with  the  conditions  the  deposit  should  be 
forfeited  to  the  vendor,  who  should  be  at  liberty  to  resell, 
and  any  deficiency  upon  resale,  together  with  the  expenses, 
should  be  made  good  by  the  defaulter,  and  on  non-payment 
should  be  recoverable  as  liquidated  damages,  but  that  any 
increase  of  price  at  the  second  sale  should  belong  to  the 


(c)  Laird  v.  Pirn,  7  M.  &  W.  474. 

(d)  Ex  parU  Hunter,  6  Ves.  94. 

(e)  ledy  v.  Orew,  6  Nev.  &  M.  467. 

[(/)  HinUm  V.  Sparkes,  L.  R.  8  C.  P.  161  ;  37  L.  J.  C.  P.  81.] 
[is)  Sn^d.  Yen.  &  Pur.  c.  1,  s.  iiL  §  18,  p.  40,  13th  ed.] 
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vendor ;  it  was  held  that,  in  estimating  the  Iobb  on  a  resale, 
the  deposit,  althongh  forfeited,  was  to  be  taken  into  account  as 
dimimHhing  the  deficiency  (A).] 
Damage  on  S.  Analogona  to  the  case  of  warranties  in  sale  of  chattels, 

coranaatB  for        gjQ  the  TariooB  covenants  for  title,  authority  to  convey,  qniet 
title  tnd  aeuDBt  ,  ,  ...  .  .  ■  l  . 

inciuDbmioea.      enjoyment,  and  against  incnmbranceB  which  are  nsnal  npon 

transfers  of  real  property. 

The  cases  upon  this  point  in  England  are  very  scanty,  while 
they  are  to  be  fonnd  in  remarkable  abundance  in  America.  It 
is  to  be  regretted  that  the  mnltiplication  of  cottrta  of  inde- 
pendent jnrisdiction  in  that  country  should  make  their  do- 
cisions  often  a  sonrce  of  embarrasBment,  rather  than  an 
assistance  in  legal  inTestigation. 

Actions  may  be  brooght  for  breach  of  the  corenant  for  title, 
and  authority  to  convey,  before  any  eviction  or  disturbance 
of  the  plaintiff  has  taken  place  (t).    What  onght  to  be  the 
amount  of  damages  under  such  circamstances  ? 
vlieTeunnailuiig      It  is  plain  that  the  conveyance  may,  notwithstanding  tho 
pUmtiff*^*tbe"  defect  of  title,  pass  something  to  the  covenantee,  or  it  may 
gnmt.  in  fiuit  pass  nothing  at  all.    The  former  state  of  facts  occurred 

in  a  very  old  case.  "  B.  covenants  that  he  was  seised  of 
Bl'acre  in  fee  simple,  when  in  truth  it  was  copyhold  land 
in  fee,  according  to  the  custom.  By  the  Gonrt,  The  co- 
venant is  broken  (£).  And  the  jniy  shall  give  dami^s, 
in  their  consoiences,  according  to  that  rate,  that  the  conntry 
values  fee  simple  land,  more  than  copyhold  land  (Q."  This 
is  exactly  the  same  rule  as  we  have  seen  before  in  the  case 
of  warranty  of  chattels  personal ;  namely,  that  the  measure 
of  dam^es  is  tho  difference  between  the  value  of  the  thing 
as  it  is,  and  its  value  as  it  was  warranted  to  be  (m).  And 
BO  in  a  case  in  New  York,  where,  on  a  similar  covenant,  it 
turned  oat  that  the  grantors  hod  the  fee  in  two-sixths  of  the 
premises,  and  a  life  estate  in  the  remainder,  the  Court  said, 
"  There  is  no  settled  mle  of  law  to  ascertain  the  dam^;es  in 
such  a  case  without  having  a  jury  to  assess  them,  as  they 


[ft)  Orfenden  y.  ffmZj/,  B.  B.  ft  E.  485 ;  27  L  /.  Q,  B.  381.] 

(i)  Eingdon  t.  NoUU,  4  M.  ft  S.  63 ;  [Ex  parte  Elma,  33  L.  J.  Bkoy.  23,  ] 
(Ic)  Not  broken,  in  the  original,  but  clearlv  by  a      ' 
il)  Gray  v,  Btuixk,  Hoy,  142. 
(m)  ArUt,  p.  180. 
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muBt  depend  principally  upon  the  value  of  the  estate  during 
the  lives  of  the  defendants,  which  must  be  deducted  from 
four-sixths  of  the  consideration  money.  Nor  ought  interest 
to  be  allowed  during  their  lives  ;  for  no  one  during  that  time 
will  have  a  right  to  turn  the  plaintiflf  out  of  possession,  or  call 
upon  him  for  the  mesne  profits "  (n).  On  the  other  hand,  "When  nothing 
the  defect  in  the  title  may  be  so  complete  as  to  pass  nothing  v^^*^ 
from  the  grantor  to  the  grantee.  In  such  a  case,  in  Massa- 
chusetts, it  was  said,  ^'  The  rule  for  assessing  the  damages 
arising  from  this  breach  is  very  clear.  No  land  passing  by 
the  defendant's  deed  to  the  plaintiff,  he  has  lost  no  land  by 
the  breach  of  the  covenant ;  he  has  lost  only  the  consideration 
he  paid  for  it.  This  he  is  entitled  to  recover  back,  with  inte- 
rest to  this  time"  (o).  And  it  has  been  stated  by  Patteson,  J., 
that  where  a  mortgage  is  made  with  covenant  for  title,  the  • 
measure  of  damages,  in  case  of  breach  of  the  covenant,  is 
the  original  debt  (p). 

Where  the  plaintiff  has  never  got  into  possession  of  the 
land,  and  in  consequence  of  the  want  of  title  never  can,  the 
above  is  clearly  the  prox)er  measure  of  damages.  The  action 
on  the  covenant  theu  comes  in  place  of  an  action  for  money 
had  and  received,  on  failure  of  consideration  (q).  But  it  may 
be  doubted  whether  the  same  rule  would  hold  good,  as  a 
matter  of  law,  where  the  plaintiff  had  got  into  possession,  and 
in  fact  continued  so  still.  A  case  may  be  easily  imagined, 
and  indeed  constantly  occurs,,  in  which  there  is  such  a  defect 
in  the  title  as  makes  it  strictly  unsaleable,  though  there  is 
little  or  no  chance  of  the  occupant  ever  being  turned  out.  In 
such  a  case  it  would  not  be  fair  to  allow  the  whole  purchase- 
money  to  be  recovered.  The  vendor  has  not  given  a  saleable 
title  as  he  engaged ;  but  he  has  given  up  his  own  possessory 
title,  which  was  worth  something  to  him,  and  is  worth  some- 
thing to  the  purchaser.  It  is  clear  that  if  he  were  forced  to 
refund  the  entire  purchase-money,  the  estate  would  not  revert 
to  him,  because,  as  against  him,  the  title  would  still  be  in  his 
vendee.    The  covenant,  it  will  be  observed,  is  a  continuing 


(n)  Outhrie  y.  PugsUy^  12  Johnson's  Rep.  126. 
(o)  Bickford  v.  Page,  2  Mass.  455,  461. 
(1>)  4  Q.  B.  395. 
iq)  Baber  t.  Barru,  9  A.  &  E.  532. 
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one  (r) ;  and  therefore,  may  be  Bned  npon  from  time  to  time, 
according  as  fresh  damage  arises  (s).  The  fair  rule  then  would 
be  to  give  the  plaintiff  such  damages  as  will  compensate 
him  for  the  defective  quality  of  his  title.  This  was  the  course 
adopted  in  the  case  last  cited,  where  the  special  damage  laid 
was,  that  the  lands  were  thereby  of  less  value  to  the  owner, 
and  that  he  was  hindered  from  selling  them  so  advantageously. 
And  so  in  an  American  case,  where  it  appeared  that  there  was 
an  outstanding  paramount  title,  which  the  plaintiff  had  pur- 
chased in,  having  been  all  the  time  in  possession,  it  was  held 
that  he  was  not  entitled  to  recover  the  whole  consideration 
money  with  interest,  but  only  the  amount  paid  to  perfect  the 
title,  with  interest  from  the  time  of  payment  {t).  It  may 
be  questioned,  too,  whether  interest  on  the  purchase-money 
ought  in  any  case  to  be  allowed,  where  the  plaintiff  has  had 
a  beneficial  possession.  The  profits  received  from  the  land 
ought  to  be  assumed  to  be  an  equivalent  for  the  outlay  of  his 
money  (^^).  It  would  be  different  where  the  land  had  been  taken 
for  some  use  which  could  produce  no  return  until  a  distant 
period,  which  had  not  arrived ;  as,  for  instance,  where  the 
purchase  was  of  building  lots  or  unreclaimed  land.  Where 
the  plaintiff  has  always  been  in  possession,  and  bis  title  has 
since  been  perfected,  without  any  expense  on  his  part,  nominal 
damages  only  can  be  recovered  in  the  absence  of  special  loss ; 
as,  for  instance,  where  the  grantor,  having  conveyed  without 
title,  subsequently  acquired  a  title,  which  was  held  to  enure  to 
the  grantee  by  estoppel  {x). 
CoTenant  for  A  breach  of  the  covenant  for  quiet  enjoyment  cannot  occur 

quiet  enjoyment.   y|i  ^^^  plaintiff  has  actually  been  dispossessed  or  otherwise 

disturbed.  Gases  of  this  sort  present  less  di£Sculty  than  the 
preceding  in  one  respect^  viz.,  that  the  nature  of  the  damages 
is  no  longer  hypothetical,  but  ascertained.  Where  the  plaintiff, 
who  was  lessee  of  a  term,  was  evicted^  it  was  held  that  in 


(r)  Kingdon  v.  NotOcy  4  M.  ft  S.  53. 

(s)  AnUy  p.  62. 

(0  Spring  v.  Chuse,  22  MaiDc,  605  ;  [Brandt  v.  FotteTf  6  Iowa,  287  ; 
Fawcett  v.  Woods,  tb.  400.  The  vendee  cannot,  however,  swell  his  damages 
beyond  the  amount  of  the  consideration  paid  to  the  vendor  by  purchasing  Uie 
paramount  title  ;  Cox  v.  ZTcnt-y,  32  Fcnn.  18.] 

[(tt)  Cox  V.  Henry f  32  Penn.  18.] 

{x)  Baxter  v.  Bradbury,  20  Maine,  260.  [And  see  Nosier  v.  JIunL  18 
Iowa,  212.] 
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actions  on  the  covenant  for  title,  or  quiet  enjoyment,  the 
measure  of  damage  was  the  value  of  the  unexpired  part  of  the 
term,  and  the  amount  of  any  damages  recovered  against  the 
plaintiff  by  the  ejector  as  mesne  profits  without  interest  (y). 
And  where  an  action  is  brought  against  the  occupier  by  a 
person  with  superior  title,  and  the  former  compromises  by 
paying  money,  he  is  entitled  in  an  action  upon  the  covenant 
for  title  to  recover  the  whole  sum  so  paid,  and  his  costs  as 
between  attorney  and  client,  even  though  he  gives  the  cove- 
nantor no  notice  of  his  intention  to  compromise.  The  only 
effect  of  want  of  notice  is  to  let  in  the  party,  who  is  called 
upon  for  an  indemnity,  to  show  that  the  plaintiff  has  no 
claim  in  respect  of  the  alleged  loss,  or  not  to  the  amount 
alleged ;  that  he  made  an  improvident  bargain  ;  and  that  the 
defendant  might  have  obtained  better  terms,  if  the  opportunity 
had  been  given  him  {z). 

Of  course  the  rule  stated  above,  as  to  the  damages  being  Modeof  caica- 
the  value  of  the  unexpired  part  of  the  term,  would  apply  J^^8  ^^*  ®^ 
equally  where  the  estate  was  of  a  nature  higher  than  a  chattel 
interest.  If  it  were  held  in  fee,  the  damages  would  be  the 
entire  value  of  the  estate.  And  then  arises  the  question,  how 
is  this  value  to  be  calculated  ?  Is  it  to  be  the  value  at  the 
time  of  conveyance,  or  at  the  time  of  eviction  ?  I  am  not 
aware  of  any  English  case  in  which  a  rule  has  been  laid  down 
on  this  point,  but  it  has  foimed  the  subject  of  frequent  discus- 
sion in  America  (a). 


(y)  WilitamaY.  BurreU,  1  C.  B.  402.  [So  where  a  lessor,  being  tenant 
for  life,  with  power  to  grant  leases  in  possession,  granted  to  a  lessee  in  posses- 
sion a  reversionary  lease,  which,  on  the  lessor's  death,  reversioner  refused  to 
ratify,  the  lessee  recovered  from  the  lessor's  executor  the  premium  which  he 
hud  paid  to  the  lessor,  and  the  difference  in  value  between  the  term  professed 
to  be  granted  by  the  lessor,  and  that  ultimately  granted  by  the  reversioner, 
together  with  the  excess  of  the  costs  of  the  second  lease  over  that  of  the  void 
lease  ;  Lock  v.  Furzey  19  C.  B.  N.  S.  96 ;  34  L.  J.  C.  P.  201  ;  affirmed  in 
Ex.  Ch.  L.  R.  1  C.  P.  441 ;  35  L.  J.  C.  P.  141.] 

(«)  Smith  V.  Coniptoriy  3  B.  &  Ad.  407.     {Rclphy,  Crouch^  anUy  p.  55.] 

(a)  See  Sedg.  Dam.  160—175.     175  ei  seq.  4th  ed. 

[In  the  appendix  to  the  first  edition  of  this  treatise  the  author  adds]  "  In 
an  action  for  breach  of  a  covenant  for  quiet  enjoyment  it  appeared  that  the 
plaintiff  had  erected  buildings  upon  the  land  and  converted  it  into  pleasure 
ground,  and  he  claimed  damages  for  the  expense  he  had  incurred  in  so  doing. 
Dallas,  G.  J.,  said,  *I  very  much  doubt  whether  in  any  case  a  plaintiff  can 
recover  for  the  improvements  and  buildings  he  may  choose  to  make  and  erect 
upon  the  lands.'  The  point,  however,  was  not  decided ;  Lads  v.  Campbell, 
8  Taunt.  727. 
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when  it  has  in-         Land  may  have  obtained  an  increased  value  since  the  time 

of  the  conyeyance,  either  from  intrinsic  circumstances  aflPect- 
ing  it,  or  from  improvements  made  upon  it  by  the  purchaser. 
In  New  York,  and  some  other  states,  it  was  early  decided  that 
the  measure  of  damages  in  case  of  eviction,  when  the  pur- 
chaser derived  no  benefit  from  the  property,  owing  to  the 
defective  title,  was  the  sum  paid,  with  interest  from  the  time 
of  payment,  and  the  costs  of  ejectment  (b).  Kent,  C.  J.,  said, 
^'  Upon  the  sale  of  lands,  the  purchaser  usually  examines  the 
title  for  himself  and  in  case  of  good  faith  between  the  parties 
(and  of  such  cases  only  I  now  speak),  the  seller  discloses  his 
proofs  and  knowledge  of  the  title.  The  want  of  title  is  there- 
fore usually  a  case  of  mutual  error,  and  it  would  be  ruinous 
and  oppressive  to  make  the  seller  respond  for  any  accidental 
or  extraordinary  rise  in  the  value  of  the  land.  Still  more  bur- 
densome would  the  rule  seem  to  be,  if  that  rise  was  owing  to 
the  taste,  fortune,  or  luxury  of  the  purchaser.  No  man  could 
venture  to  sell  an  acre  of  ground  to  a  wealthy  purchaser  with- 
out the  hazard  of  absolute  ruin.''  The  same  rule  was  applied 
in  a  later  decision  to  the  case  of  improvements  made  by  the 
owner,  for  which  it  was  held  that  no  allowance  could  be 
made  (c).  And  a  similar  doctrine  was  laid  down  where  the 
eviction  was  from  a  lease  (d).  These  decisions  seem  to  have 
been  founded  not  only  on  the  arguments  from  expediency 
which  were  advanced,  but  on  the  analogy  of  the  old  law  in  the 
case  of  a  warranty,  upon  a  writ  of  warranUa  ^hari€B,  There 
the  rule  also  was,  that  the  value  should  be  taken  at  the  time 
of  the  conveyance,  and  not  at  the  time  it  was  recovered  back 
from  the  occupier  («).  The  law  of  New  York  upon  this  point 
is  followed  by  the  states  of  South  Carolina,  Virginia,  Ten- 
nessee, and  Kentucky.  On  the  other  hand,  in  Massachusetts 
and  Connecticut,  although  the  purchase-money  and  interest  is 
held  to  be  the  proper  measure  of  damage,  in  an  action  on  the 

[In  a  case  before  Knight  Bruce,  V.  C,  in  1850,  where  a  father  had  settled 
an  estate  upon  the  marriage  of  his  son,  and  covenanted  with  the  trustees  that 
he  was  seised  in  fee,  whereas  he  was  but  tenant  for  life,  in  estimating  the 
damages  for  the  breach  of  covenant,  the  value  of  the  estate  was  taken  at  the 
death  of  the  settlor ;   Ware  v.  Bick'crton,  3  D.  G.  &  S.  751.     See  at  p.  756.] 

(6)  Staats  v.  Tm  Eyck's  Exra.,  3  Caines,  111  (/). 

(c)  Pitcher  v.  LivinggtoUf  4  Johnson's  Rep.  1. 

(d)  Kinney  y.  Watts,  U  Wend.  38. 

(e)  6  Ed.  II.,  187. 
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covenant  for  title  where  there  has  been  no  eviction,  the  Courts 
have  decided  that  where  there  has  been  an  eviction,  the  value 
of  the  land  is  to  be  estimated  as  it  was  at  that  time  (/). 

I  conceive  that  the  doctrine  laid  down  by  Kent,  C.  J.,  is 
clearly  the  equitable  rule,  where  the  improvements  arise  from 
causes  of  an  entirely  collateral  nature,  such  as  the  growth  of  a 
town,  the  formation  of  a  railway,  or  the  like.  The  occupier 
has  had  all  the  benefit  of  this  increased  value,  so  long  as  it 
lasted,  without  paying  anything  for  it.  Even  supposing  that 
he  had  sold  again  after  the  land  had  risen  in  value,  and  been 
forced  to  pay  back  to  his  purchaser  according  to  that  additional 
value,  still  he  would  be  only  repaying  money,  which  he  had 
actually  received,  and  would  on  the  same  principle  have  a 
right  to  call  on  his  vendor  to  return  the  sum  which  he  had 
received,  and  no  more  {g). 

But  the  same  obvious  equity  seems  by  no  means  to  exist 
when  the  additional  value  arises  from  the  outlay  of  the  plain- 
tiff's own  capital  upon  the  land.  No  doubt  cases  might  be 
put  in  which  a  claim  for  damages  on  this  account  would  be 
clearly  inadmissible ;  as,  for  instance,  if  a  person  bought  a  moor 
or  a  mountain  for  shooting  over,  and  chose  to  reclaim  the  one, 
or  build  a  mansion  with  pleasure  grounds  upon  the  other.  But 
suppose  he  purchased  building  ground  at  so  much  per  foot  in 
London  or  Manchester  for  the  express  object  of  buildiug,  ought 
he  not  to  be  repaid  for  money  laid  out  in  this  way,  the  benefit 
of  which  is  seized  by  a  stranger  ?  In  this  case,  the  damage 
incurred  is  the  direct  result  of  the  breach  of  contract,  and  a 
result  which  must  have  been  contemplated  by  the  party  enter- 
ing into  the  covenant  {h).  Probably  this  will  be  found  to  be 
the  true  ground  of  distinction,  and  that  every  case  must  be 
decided  upon  its  own  merits,  according  as  the  improvements 
were  the  fair  consequence  of  the  contract  of  sale  or  not. 

(/)  Gore  ▼.  Brazier,  8  Mass.  523,  543  ;  CcuweU  y.  Wendellf  4  Mass.  108  ; 
Horiftyrd  ▼.  Wrighi,  Kirby,  3. 

\\g)  But  in  Xoci;y.  Furze,  ante,  p.  145,  the  plaintiff  really  recovered  damages 
for  a  rise  in  the  value  of  the  land.] 

[(A)  Accordingly,  in  equity  a  purchaser  of  building  land  has  had  allowed  to 
him  the  amount  expended  in  erecting  houses  ;  Bunny  v.  Hopkinson,  27  Beav. 
665  ;  29  L.  J.  Ch.  93.  In  Rolph  v.  Crouch,  L.  R  3  Ex.  44;  37  L.  J.  Ex.  8, 
the  lessee,  a  florist,  recovered  the  value  of  his  conservatory.  And  in  America, 
tenants'  improvements  rendering  the  land  more  productive,  have  been  allowed  ; 
RicktiU  V.  LoHetter,  19  Ind.  125  ;  and  the  costs  of  paving  in  front  of  building 
lots  ;  Hah  v.  Citt/  of  Neio  Orfcanf,  18  Louisiana  (Ann.),  321.] 

L  2 
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Images  in  case  Where  there  hag  been  an  eviction  of  part  of  the  land  sold, 
part  of  the  land.  *'^®  mode  in  which  damages  are  to  be  assessed  will  vary  accord- 
ing as  the  failure  of  title  takes  place  as  to  an  undivided  share 
of  the  land,  or  to  an  ascertained  portion  of  it.  In  the  former 
case,  the  vendor  must  refand  an  aliquot  part  of  the  purchase- 
money,  according  to  the  fractional  part  lost  by  the  purchaser. 
In  the  latter  case,  evidence  may  be  given  of  the  quality  of  the 
specific  piece  from  which  the  plaintiff  has  been  ejected,  and 
the  law  will  apportion  the  damages  to  the  measure  of  value 
between  the  land  lost  and  the  land  preserved  (/).  Where  the 
land  is  only  held  on  lease,  and  there  is  a  partial  eviction  by 
title  paramount,  the  rent  will  be  apportioned  (k).  The  damages 
then  ought,  according  to  the  principle  laid  down  before  (1),  to 
be  the  value  of  the  part  evicted  for  the  unexpired  portion  of 
the  term ;  that  is,  the  difference  between  the  rent  which  would 
have  been  paid,  and  the  profits  which  would  have  been  made. 
Where,  however,  the  eviction  is  by  the  lessor  himself,  or  anyone 
claiming  through  him,  there  is  no  apportionment,  but  a  com- 
plete suspension  of  all  subsequently  accruing  rent  (m).  Would 
this  make  any  difference  in  the  claim  for  damage  ? 
Deed  is  conciu-  Where  the  damages  are  to  be  calculated  upon  the  basis  of 
of'Tr^^.'"''"*  the  purchase-money,  its  amount  if  stated  in  the  deed  of  con- 
money,  veyance,  cannot  be  contradicted  by  parol  evidence.    '*  Where 

any  consideration  is  mentioned,  if  it  is  not  said  also,  *and  for 
other  considerations,'  you  cannot  enter  into  any  proof  of  any 
other :  the  reason  is  because  it  would  be  contrary  to  the  deed ; 
for  when  the  deed  says,  it  is  in  consideration  of  such  a  par- 
ticular thing,  that  imports  the  whole  consideration,  and  is 
negative  to  any  other  "  (w).  On  the  same  principle  evidence 
cannot  be  given  that  it  was  really  smaller  than  is  stated,  or 
that  it  was  never  paid  at  all  (o).  One  case  may  seem  contra- 
ct) Per  Kent,  C.  J.,  Morris  v,  Phelps^  5  Johnson's  Rep.  49,  55.  [Brandt  ▼. 
Fotterf  5  Clarke  (Iowa),  287.  In  one  case  in  America,  for  the  purpose  of  reduc- 
ing the  damages  to  a  nominal  smn,  parol  evidence  was  admitted  to  show  that 
nothing  was  in  fact  paid  for  the  specific  piece,  and  that  it  was  included  in  the 
conveyance  by  mistake  ;  Nutting  v.  Herbert^  85  New  Hamps.  120.] 

{k)  Smith  V.  Malings,  Cro.  Jac.  160;  SteveriMm  v.  Lambard,  2  East,  675  ; 
Boodle  V.  Cambdl,  7  M.  &  Gr.  386. 
(/)   WiUiamM  v.  Burrell,  1  C.  B.  402,  ante,  p.  144. 
(m)  Morriwn  v.  Chadmck,  7  C.  B.  266. 
(n)  Per  Lord  Hardwicke,  Peacock  v.  Monkf  1  Ves.  Sen.  198. 
(o)  Rownireey.  Jacoby  2  Taunt.  141  ;  Baler  v.  Deirey,  1  B.  &  C.  704.   [But 
equity  a  recital  that  purchase-money  has  been  paid  may  bo  shown  to  be  not 
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dictory,  but  is  really  not  so.  A  deed  containing  a  general 
release  of  all  debts,  recited  that  the  releasee  had  previously 
agreed  to  pay  to  the  releasor  the  sum  of  40/.,  and  that "  in 
consideration  of  the  said  sum  of  40/.  being  now  so  paid  as 
hereinbefore  is  mentioned,"  and  also  in  consideration  of  cer- 
tain other  payments  to  him  and  J.  S.,  "  the  receipts  of  which 
said  several  sums  they  did  hereby  acknowledge,"  he  the  plain- 
tiff releases  the  defendant  from  all  demands,  &c. ;  the  action 
was  for  the  40/.  which  it  was  proved  had  never  been  paid  It 
was  held  that  the  words  of  the  deed  formed  no  estoppel,  as  the 
general  words  of  the  release  were  qualified  by  the  recital,  and 
that  the  sentence  ought  to  be  read,  *'  In  consideration  of  the 
sum  of  40/.  being  now  so  agreed  to  be  paid  as  aforesaid ; " 
while  the  subsequent  words  of  receipt  referred  more  properly 
to  the  payments  which  were  to  be  made  to  the  releasor  and 
J.  S.  (/;).    ^ 

fin  the  case  of  a  covenant  for  farther  assurance  the  whole  Covenant  Tor 
value  cannot  be  recovered  till  the  ultimate  damage  is  sustained.  ^^  ^  *^^" 
And  if  no  damage  is  suffered  in  the  lifetime  of  the  ances- 
tor, the  action  must  be  brought  by  the  heir  and  not  by  the 
executor  (q),] 

The  last  species  of  covenant  we  shall  notice  under  this  head  Covenant  against 
is  the  covenant  against  incumbrances.     There  seems  to  be  no  ^^^^  ranees, 
difference  in  principle  between  a  covenant  against  incum- 
brances, and  a  covenant  to  pay  them  off.    If  so,  the  point  is 
decided  in  England.     The  action  was  by  the  trustees  of  the 
defendant's  wife  on  a  covenant  to  pay  off  incumbrances  to  the 
amount  of  19,000/.    They  had  paid  nothing  themselves,  and    • 
no  special  damage  was  laid  or  proved ;  it  was  held  that  the 
full  amount  of  the  incumbrances  might  be  recovered.    Lord 
Tenterden,  C.  J.,  said,  "  If  the  plaintiffs  are  only  to  recover* 
a  shilling  damages,  the  covenant  becomes  of  no  value."    And 
Patteson,  J.,  said,  "  At  law  the  trustees  were  entitled  to  have 
the  estate  unincumbered;  how  could  that  be  enforced,  unless 
they  could  recover  the  whole  amount  of  the  incumbrances  in 


true  ;  WUaon  v.  Keating,  4  De  Gex  &  J.  588  ;  27  Beav.  121 ;  28  L.  J.  Ch. 
895.] 

ip)  Lampon  y.  Corlef  5  B.  &  A.  606. 

iiq)  King  v.  Jones,  5  Taunt.  418,  428.  The  paragraph  in  the  text  is 
printed  from  the  appendix  to  the  first  edition  of  this  work.] 
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an  action  on  the  covenant?"  (r).  The  rale  in  America  is 
different.  There  it  is  held  that  the  damages  are  merely 
nominal,  unless  the  plaintiff  has  paid  something  to  their 
discharge  (s).  But  that  when  he  has  extingoished  the  incum- 
brances he  is  entitled  to  an  indemnity  (/). 

I  conceive  that  the  rule  laid  down  by  the  Court  of  King's 
Bench  is  the  true  one.  The  damages  are  not,  as  Mr.  Sedg- 
wick seems  to  suppose,  given  in  respect  of  a  future  contingent 
loss.  They  are  the  proper  compensation  for  an  actual  and 
existing  loss.  The  question  is,  how  much  is  the  value  of  the 
estate  diminished  at  the  moment  by  the  existence  of  the 
incumbrances  ?  If  interest  has  to  be  paid  upon  them,  there  is 
a  clear  loss  of  annual  profit;  but  suppose  the  interest  is  pro- 
vided for  elsewhere,  and  the  estate  is  merely  an  ultimate 
security,  still  the  owner  is  damnified  to  the  full  amount  of  the 
incumbrances,  if  he  should  wish  to  sell  the  estate,  to  mortgage 
it,  to  settle  it,  or  to  charge  portions  upon  it.  True,  he  may 
not  want  to  do  any  of  these  things  at  present,  but  as  soon  a^ 
he  does  want  to  do  them,  he  will  undoubtedly  fail.  It  is  no 
satisfaction  to  a  man  who  has  to  break  off  a  match,  for  instance, 
because  he  cannot  effect  a  settlement,  to  be  told  that  he  maj 
now  bring  an  action,  and  obtain  substantial  damages.  Nor  is 
it  any  answer  to  say  that  he  may  himself  pay  off  the  incum- 
brance, and  then  sue ;  because  very  likely  he  may  have  no  ready 
money,  and  be  unable  to  borrow  any,  on  account  of  the  in- 
cumbered condition  of  his  estate ;  in  short  the  American  doc- 
trine converts  a  covenant  to  pay  off  incumbrances  into  a  cove- 
nant of  indemity  against  incumbrances,  which  it  is  apprehended 
is  a  very  different  thing. 

Where,    however,    both  present  and  contingent   loss   are 

(r)  LethbrtdgeY.  Mytton,  2  B.  &  Ad.  772.  [The  author  adds,  in  his  appen- 
dix to  the  first  edition,  **  Where  an  action  is  brought  on  a  covenant  against 
incumbnuices,  and  the  incurabranee  is  not  necessary  but  only  a  contingent  one, 
which  may  never  occur,  the  damages  will  be  nominal ;  Vane  v.  Lord  Bamardf 
GUb.  Eq.  Rep.  7."] 

(0  Preacott  v.  Truman,  4  Mass.  627  ;  [Orant  v.  Tollman,  20  N.  Y.  191. 
But  where  the  representation  that  the  property  was  incumbered  was  made 
fraudulently,  the  amount  of  the  mortgage  was  recovered  ;  Baight  v.  Ilayt, 
19  N.  Y.  464.] 

{t)  Delavergney.  N orris,  7  Johnson's  Bep.  858  ;  ffaU  v.  Dean,  13  Johnson's 
Rep.  105.  Gases  where  the  grantee  has  been  actually  evicted  in  consequence  of 
the  breach  of  covenant,  of  course  come  under  different  rules.  See  aU  the  cases, 
Sedg.  Dam.  185—190. 
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negatired,  the  damages  will  obviously  be  only  nominal;  for 
instance,  when  at  the  time  of  trial  the  incumbrance  has 
ceased  to  exist,  and  its  removal  has  caused  no  expense  to  the 
plaintiff  (w). 

[The  amonnt  of  damage  recoverable  for  a  breach  of  covenant  Covenant  to 
to  renew  was  much  discussed  in  a  case  in  Ireland  {x).  The  "°®^- 
covenant  was  treated  as  not  involving  a  contract  that  the  re- 
newal would  confer  a  good  title  (y),  and  it  followed  as  a 
necessary  consequence  that  the  value  of  the  renewal,  for  with- 
holding which  damages  were  to  be  assessed,  depended  partly 
on  the  value  of  the  land  and  partly  on  the  title  of  the  lessor. 
It  was  considered  that  if  the  lessor  had  no  title  or  estate  out  of 
which  a  valid  renewal  could  have  been  carved,  the  lessee  lost 
nothing  by  the  non-renewal,  for  under  such  circumstances  a 
renewal  would  have  been  valueless  (2).] 

(tt)  Herrick  v.  Moore,  19  Maine,  313  ;   [Smith  v.  Jefts,  44  New  Hamps. 
482.] 

(x)  Strong  v.  Kean,  13  Ir.  L.  R.  93  Ex.  Ch.] 

(y)  Ib.fperTigotf  C.  B.,  at  p.  146.] 

'(z)  lb.,  and  Beeper  Orampton,  J.,  at  p.  128.] 


CHAPTER  VI. 

1*  Work  and  labour,  2»  Contracts  of  luring  and  service. 

Next  to  contracts  of  sale,  probably  the  most  common  species 
of  contract  is  that  by  which  the  labour  of  others  is  purchased 
for  a  limited  time.  Agreements  of  this  sort  are  entered  into 
with  a  view  to  the  performance  of  a  particular  work,  or  the 
procuring  of  a  certain  amount  of  service,  and  the  remuneration 
to  the  other  party  resolves  itself  into  the  price  of  the  work,  or 
his  own  wages  or  salary. 

I.  As  to  contracts  for  work  and  labour. 

This  case  will  be  simple  enough  where  the  work  has  been 

done  according  to  the  contract.     The  measure  of  damages 

will  be  the  contract  price  if  any,  or  the  value  of  the  thing,  if 

Extras.  no  price  has  been  fixed.    Where  the  work  consists  partly  of 

work  done  under  a  special  contract,  and  partly  of  extras  added 
subsequently,  the  plaintiff  may  recover  for  the  latter  at  once, 
on  a  quantum  meruit^  even  though  the  time  for  paying  for  the 
work  under  the  agreement  has  not  arrived.  And  a  quantum 
meruit  is  the  only  way  in  which  such  extras  can  be  sued  for, 
unless  there  has  been  a  special  contract  to  meet  them  (a).  In 
such  an  action  the  original  contract  must  be  put  in  stamped, 
that  it  may  be  seen  what  work  was  extra  (ft).  Where  there 
has  been  a  contract  for  a  specific  work  at  a  settled  price,  and 
deviations  have  been  subsequently  agreed  on,  the  employer  is 
not  liable  beyond  the  amount  stipulated,  unless  he  was  iu- 

(a)  Robson  v.  Godfrey^  1  Stark.  275.  [See  aa  to  the  effect  of  special  con- 
tracts, Ranger  v.  Great  Western  Ry.  Co.,  5  H.  L.  Oa.  72 ;  JRusseU  r.  Sa  da 
Banddra,  13  C.  B.  N.  S.  149  ;  32  L.  J.  0.  P.  68  ;  Stadhard  v.  ZtfC,  3  B.  & 
S.  364;  32  L.  J.  Q.  B.  76.] 

(6)  Buxton  v.  Comisk,  12  M.  &  W.  426 ;  but  see  £die  y.  Kingsford,  14 
C.  B.  759 ;  23  L.  J.  C.  P.  123. 
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formed  that  the  alterations  wonld  create  additional  expense,  or 

must  necessarily  have  known  it  (c).    And  where  the  plain-  Deviations. 

tiff  has  contracted  to  supply  a  particular  article  of  ceitain 

materials  at  a  stated  price,  he  cannot  by  making  it  of  superior 

materials  obtain  a  right  to  an  increased  price ;  nor  can  he,  when 

it  has  once  been  delivered  to  the  defendant,  force  him  to  return 

it  on  his  refusal  to  pay  such  a  price  (d). 

Where  the  plaintiff  was  employed  to  construct  a  machine,  by 
means  of  which  he  was  to  experiment  on  the* best  mode  of 
carrying  out  defendant's  patent,  it  was  held  that  in  an  action 
for  work,  labour,  and  materials,  he  might  recover  not  only  the 
cost  of  the  machine  and  his  own  labour,  but  also  for  his 
scientific  skill,  and  the  use  of  other  machines  necessarily  kept 
idle  while  the  experiments  were  going  on  {e). 

Interest  will  be  recoverable  under  8  &  4  W.  IV.  c.  42  (/), 
I  but  not  otherwise. 

On  the  other  hand  there  may  be  a  failure  to  carry  out  the 
contract,  either  through  the  plaintiff's  default,  or  the  refusal  of 
the  defendant  to  allow  him  to  proceed  in  it. 

Where  the  contract  is  to  do  a  specific  piece  of  work,  as  for  Claim  for  pay- 
instance,  to  build  a  house  for  an  entire  sum,  there  can  be  no  ™t^*  ^^^^, 

'  entire  work  has 

claim  for  payment  of  any  part  before  the  whole  is  finished  (g),  been  completed ; 
But  where  the  consideration  is  apportionable,  as  when  a  ship- 
wright agreed  to  put  a  ship  into  thorough  repair,  and  no 
entire  sum  has  been  agreed  on,  it  has  been  held  that  the 
person  who  is  to  do  the  work,  may  sue  for  payment  as 
the  benefit  accrues,  and  recover  pro  tanto  {K),  A  fortiori 
where  the  consideration  is  apportioned  by  the  agreement,  and 
a  price  alfixed  to  each  item,  as  on  a  contract  to  deliver  straw 
at  the  rate  of  three  loads  in  a  fortnight  up  to  the  24th  June, 
at  the  sum  of  33^.  per  load  (f).  It  may  be  observed  that  the 
contract  with  an  attorney  is  an  entire  one,  to  carry  the  suit  to 
its  termination,  and  he  cannot  recover  costs  for  part  of  a 


(c)  Lovelock  y.  Kingf  1  M.  &  Rob.  60. 
(rf)  WUmot  V.  Smith,  8  C.  &  P.  453. 

(e)  Orafton  v.  Armitage,  2  C.  B.  336  ;  Bird  v.  M*Qdheg,  2  C.  &  K.  707. 
(/)  See  antt^  pp.  110,  111. 

{g)  Reea  v.  LineSy  8  C.  &  P.  126  ;  [AppUbif  v.  Myers,  L.  R.  2  C.  P.  651 ; 
86  L.  J.  C.  P.  831,  in  Ex.  Ch.] 

{h)  Roberts  y.  Bavelock,  3  B.  &  Ad.  404. 
(»)   Withers  y.  Reynolds,  2  B.  &  Ad.  882. 
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or  vbere  it  is  not 
in  accordance 
with  the  con- 
tract. 


Case  in  which 
plaintiff  may 
sne  on  quantum 
meruit. 


suit  which  he  has  abandoned,  unless  he  has  given  his  client 
reasonable  notice  (j),  or  can  show  some  satisfactory  reason  to 
dispense  with  such  notice  (k) ;  but  if  his  client  reuses  to 
supply  him  with  money,  he  may,  after  notice,  discontinue  the 
proceedings,  and  sue  for  the  work  done  (l). 

No  action  can  be  maintained  upon  a  contract  to  do  a  certain 
thing  at  a  stated  price,  where  the  plaintiff  has  himself  failed 
to  perform  his  part  of  the  agreement.  Nor  can  he  recover 
even  for  the  partial  benefit  the  defendant  has  received,  when 
the  labour  was  expended  upon  the  defendant's  own  property 
so  as  to  be  inseparable  from  it ;  as,  for  instance,  where  the 
contract  was  to  make  three  chandeliers  complete  for  10/. ;  or 
to  cure  a  flock  of  sheep,  the  agreement  being  that  the  plalntifp 
was  to  be  paid  nothing  unless  he  cured  all,  which  he  did  not 
do  (m).  Here  the  retention  of  the  benefit  accruing  from  the 
plaintiff's  labour  clearly  raises  no  new  implied  contract  to  pay 
for  it^  and  the  original  contract  has  been  broken.  Where, 
however,  the  original  agreement  has  not  been  performed,  but 
the  plaintiff  has  done  something  which  the  defendant  has 
accepted  and  retained,  dealing  with  it  in  such  a  manner  as 
to  raise  an  implied  contract  to  pay  for  it,  the  plaintiff  may 
recover  the  value  of  the  partial  benefit,  not  upon  the  original 
contract,  but  upon  a  quantum  meruit.  In  such  a  case  he  is 
only  entitled  to  recover  the  value  of  the  work  done,  and  the 
materials  supplied  (n) ;  and  the  inferiority  of  the  work  may 
be  given  in  evidence  in  reduction  of  damages  (o).  No  remu- 
neration at  all  can  be  recovered,  when  no  benefit  has  been 
received.  This  may  happen,  either  where  work  which  might 
be  usefal  has  been  performed  unskilftilly,  or  where  work  which 
is  useless  for  the  object  in  view  has  been  performed  even 
skilfully  {p). 


ij)  Harris  Y.  08bow'n,  2C.  &M.  629. 

(^•)  NicholU  V.  Wilson,  11  M.  &  W.  106. 

(l)   Vantandau  v.  JBrowne,  9  Bingh.  402. 

(m)  Sinclair  v.  Bowles,  9  B.  &  C.  92  ;  Bates  v.  Hudson,  6  D.  &  R.  3  ; 
[Munro  v.  Butt,  8  K  &  B.  738.] 

(n)  Orounsell  v.  Lamb,  1  M.  &  W.  852  ;  Lucas  v.  Godwin,  3  Bingh.  N.  C. 
737  ;  Chapel  ▼.  Hickes,  2  C.  &  M.  214. 

(o)  Basten  v.  Butter,  7  East,  479 ;  Cousins  ▼.  Paddon,  2  C.  M.  &  R. 
547  ;  and  see  ant-e,  p.  71. 

{p)  Bill  ▼.  Featherstonhaugh,  7  Bingh.  669:  Huntley  v.  Bvlwer,  6  Bingh. 
N.  C.  111. 
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Where  a  party  contracts  to  do  work  at  a  certain  price,  and 
his  employer  afterwards  does  part  of  it,  or  furnishes  part  of  the 
materials  which  the  former  had  undertaken  to  supply,  this  is 
matter  of  reduction  of  damages,  not  of  set-oflf  (q). 

There  is  nothing  peculiar  in  an  attorney's  claim  to  recover 
costs,  except  the  statutory  regulations  as  to  delivering  a  signed 
bill,  and  getting  them  taxed  (r). 

Where  the  nonperformance  of  the  contract  arises,  not  from  Damages  when 
any  failure  on  the  part  of  the  plaintiff,  but  from  some  act  of  p^ve^  per- 
the  defendant,  who  absolutely  refuses  to  perform,  or  renders  fonnance  of 
himself  incapable  of  performing  his  share  of  the  contract,  the  ^"^'^^ » 
plaintiff  may  rescind  the  contract  and  sue  at  once,  on  a  qtcanhim 
meruity  for  what  he  has  done.    This  was  decided  in  a  case 
where  the  plaintiff  had  been  engaged  by  the  defendant  to  write 
a  treatise  on  Costume  and  Ancient  Armour,  to  be  published  in 
the  Juvenile  Library.     When  a  certain  progress  had  been 
made  in  the  work,  the  defendants  abandoned  the  publication 
for  which  it  was  intended.    The  declaration  contained  a  count 
for  work  and  labour,  upon  which  it  was  held  that  the  plaintiff 
might  recover  on  the  principle  stated  above  («). 

II.  As  to  contracts  of  hiring. 

No  difficulty  can  arise,  when  the  action  is  for  wages  earned 
by  virtue  of  a  contract  which  has  been  completely  performed. 

When  the  contract  is  to  serve  for  a  specified  time  for  a  ^^^^  plaintiff 
specified  sum,  the  plaintiff  cannot  recover  that  sum  upon  the  pieted  time  of 
contract  unless  he  has  performed  it:  nor  upon  a  quantum  aemce. 
meruit,  unless  the  nonperformance  arises  from  the  defendant's 
act;  therefore  where  a  seaman  was  hired  for  a  certain  sum, 
*' provided  he  proceeds,  continues,  and  does  his  duty  on  board 
for  the  voyage,"  and  he  died  before  its  arrival,  it  was  held  that 
no  wages  could  be  claimed  either  on  the  contract,  or  upon  a 
quantum  meruit  {t ).    On  the  same  principle,  where  a  servant 


(g)  Turner  v.  Diaper,  2  M.  &  G.  241  ;  NewUm  v.  Fortter,  12  M.  &  W. 
772. 

(r)  6  &  7  "Vict,  c  73,  8.  87.  As  to  evidence  in  reduction  of  damages,  see 
ante,  p.  69. 

(*)  PlanchS  v.  Colbum,  8  Bingh.  14.  [See  PrickeU  v.  Badger,  1  C.  B.  N. 
S.  296  ;  26  L.  J.  C.  P.  88  ;  Inchhald  ▼.  Western  Neilgherry  Coffee  Co,,  17 
C.  B.  N.  S.  738 ;  34  L  J.  C.  P.  16.] 

(t)  Cutter  y.  Pawdl,  6  T.  B.  320,  2  Sm.  L  Ca.  1.  [It  may  be  remarked, 
that  the' rule  by  which  a  seaman's  right  to  wages  was  made  contingent  on  the 
earning  of  freight  was  done  away  with  by  the  Merchant  Shipping  Act,  1854, 
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Difference  be- 
tween contracts 
to  pay  for  service, 
and  contracts  to 
employ. 


is  dismissed  for  misconduct,  he  cannot  recover  any  wages  due 
to  him  since  the  last  pay-day  (u). 

Where  the  service  has  been  determined  before  the  natural 
time  by  the  wrongfdl  act  of  the  defendant,  some  questions  of 
nicety  arise,  both  as  to  the  amount  that  may  be  recovered,  and 
the  mode  in  which  it  must  be  sued  for. 

In  the  first  place  we  may  remark  that  where  the  contract 
consists  of  independent  covenants  or  promises,  by  which,  in 
consideration  that  A.  shall  serve  B.  for  so  many  weeks,  &c., 
B.  promises  to  pay  A.  so  much  per  week  during  the  specified 
time,  &c.,  there  is  no  implied  covenant  that  B.  shall  retain  A. 
in  his  service  during  that  time.  A.  may  recover  payment 
during  the  whole  time,  whether  he  is  allowed  to  serve  or  not, 
provided  he  is  ready  and  willing,  and  ofiers  to  do  so,  and  is 
only  prevented  from  doing  so  by  B.  But  B.  is  under  no 
obligation  either  to  continue  the  business  for  which  he  engaged 
him,  or  to  employ  him  in  it.  Consequently  a  declaration 
alleging  as  a  breach  in  such  a  case  dismissal  from  service  is 
bad,  and  no  damages  can  be  recovered  in  respect  of  it  {x). 


17  &  18  Vict.  c.  104,  B.  83.  The  rule  never  extended  to  the  master  ;  Bawhint 
V.  TwizdL,  6  E.  &  B.  883  ;  25  L.  J.  Q.  B.  160.] 

{u)  Ridgwayy.  ffuiigerford  Market  Co.,  3  A.  &  E.  171.  See  for  instances 
of  such  dismissal.  Turner  v.  Bobtntonf  5  B.  &  Ad.  789  ;  Amor  v.  Fearon, 
9  A.  &  E.  548  ;  Gould  v.  Webb,  4  £.  &  B.  933.  The  act  need  not  involve 
any  moral  delinquency ;  Turner  v.  Maton,  14  M.  A;  W.  112 ;  Smith  v. 
Tkompton,  8  C.  B.  44 ;  [Eorton  v.  M*MuHry,  29  L.  J.  Ex.  260  ;  and 
want  of  skill  to  do  work  undertaken  justifies  dismissal  ;  Harmer  v.  Come- 
Hot,  5  0.  B.  N.  S.  236  ;  28  L.  J.  C.  P.  85.]  It  is  not  necessary  for 
the  master  to  tell  the  servant  the  grounds  of  his  dismissal ;  BaiUie  v.  Kell^ 

4  Bingh.  N.  0.  638 ;  nor  even  to  know  them  at  the  time,  provided  a  suffi- 
cient ground  for  dismissal  did  then  exist ;  Jttdgtcay  v.  Hungerford  Market 
Co.,  3  A.  &  E.  171  ;   WUetU  v.  Green,  3  C.  &  K.  69  ;  Spotswood  v.  Barrow, 

5  Exch.  110  ;  though  he  may  by  his  mode  of  pleading  make  his  knowledge  of 
the  misconduct  material,  and  necessary  to  be  proved  ;  Mercer  v.  Whall,  5  Q. 
B.  447 ;  Cuaton*  v.  Skinner,  11  M.  &  W.  161.  [Disability  from  temporary  sick- 
ness will  not  disentitle  a  servant  to  wages,  if  the  contract  is  treated  as  subsist- 
ing throughout ;  Cuckaon  v.  Stone$,  1  £.  &  E.  248  ;  28  L.  J.  Q.  B.  25.  Per- 
manent illness  excuses  non-performance  of  a  contract  for  personal  service ;  Boast 
T.  Firth,  L.  R.  4  C.  P.  1  ;  38  L.  J.  C.  P.  1.  So  the  death  of  either  master 
or  servant  puts  an  end  to  the  contract  in  the  absence  of  any  stipulation  to  tlie 
coDtrary;  Farrow  v.  Wilton,  L.  R.  4  C.  P.  744  ;  88  L.  J.  C.  P.  326.  The 
premium  paid  with  an  apprentice  cannot  be  recovered  back  if  the  master  dies  ; 

Whincup  V.  Hughes,  L  R.  6  C.  P.  78;  40  L.  J.  C.  P.  104.] 

(x)  Aspdin  v.  Austin,  5  Q.  B.  671  ;  Dunn  v.  Sayles,  5  Q.  B.  685.  See 
too  Burton  v.  Great  Northern  By.,  9  Exch.  507.  [But  these  two  first-men- 
tioned cases  have  been  much  observed  upon.  See  per  Erie,  C.  J.,  M^Intyre 
V.  Belcher,  14  C.  B.  N.  S.  654,  32  L  J.  C.  P.  254.  Under  the  particular 
circumstances  of  Asjtdin  v.  Austin,  Cockbum,  C.  J.,  has  subse([ucntly  expressed 


ACTIONS   ON   CONTRACTS   OF  HIRING.  157 

But  the  words  *'  agreed,"  "  agreement,"  are  the  words  of 
both  (y),  and  where  they  are  used,  the  promise  by  one  party 
to  do  a  thing,  becomes  a  promise  by  the  other  party  to  permit 
it  to  be  done  (z).  Therefore  where  it  was  agreed  between 
plaintiff  and  defendants  (a  public  Company),  that  the  plaintiff, 
as  attorney  of  the  Company,  should  receive  a  salary  of  100?. 
per  annum,  in  lieu  of  rendering  his  annual  bill  of  costs,  and 
should  for  such  salary  advise  the  Company  in  all  matters 
connected  with  their  business,  and  attend  upon  them  when 
required,  this  was  held  to  be  an  agreement  to  continue  the 
relation  of  attorney  and  client  for  at  least  one  year,  and  that 
an  action  would  lie  for  dismissal  before  the  year,  and  that  the 
agent  could  support  an  alleged  promise  to  retain  and  employ. 
The  word  "employ,"  however,  merely  means  to  •* engage  in 
service,"  and  neither  means  to  supply  with  work,  nor  to  employ 
exclusively.  And  the  agreement  being  mutual,  not  independent, 
does  not  amount  to  a  promise  to  pay  after  dismissal  (a). 

An  agreement  to  pay  a  salary  of  so  much  per  annum  is 
merely  a  yearly  hiring,  at  so  much  per  annum  while  the 
service  lasts  (b). 

Where  there  is  a  contract  to  employ  for  a  defined  time,  and  Remedy  for 
the  servant  has  been  dismissed  without  just  cause,  he  may  sue  ^^2**^  **" 
specially  on  the  contract  to  employ  him :  and  this  action  may 
be  commenced  at  once  upon  the  dismissal  (c).  And  where  the 
service  is  to  commence  on  a  fiiture  day,  and  before  the  arrival 
of  that  day,  the  employer  positively  renounces  the  covenant, 
even  without  doing  anything  to  incapacitate  himself  from 
performing  it  at  the  appointed  day,  the  servant  may  sue  at 
once.  And  the  jury,  in  assessing  the  damages,  would  be  justi- 
fied in  looking  at  all  that  had  happened  or  was  likely  to  happen, 


an  opinion  that  it  was  rightly  decided.  See  Churchvfard  v.  The  Qtteen^  L.  R. 
1  Q.  B.  at  p.  191.] 

iy)  Pordage  y.  Cole,  1  Wms.  Saund.  819  (I).    [1  Wms.  Notes  to  Saund.  548.] 

(z)  Elderton  ▼.  Emmenty  6  0.  B.  160  ;  affirmed  in  Diym,  Proc.,  13  0.  B. 
495  ;  4  H.  L  0.  625  ;  [M'Intyre  v.  Bdcher,  supra ;  Beaiey  v.  Stuart,  7  H.  & 
N.  753  ;  81  L.  J.  Ex.  281  ;  and  see  Churchward  v.  The  Queen,  L.  B.  1  Q.  B. 
173  ;  and  not  voluntarily  to  do  anything  which  will  indirectly  prevent  its  being 
done  ;  Stirling  v.  Maitland,  5  B.  &  S.  840  ;  34  L.  J.Q.  B.  1  ;  Harrington  v. 
CTiurchward,  29  L.  J.  Ch.  521.  And  see  Whittle  v.  FranJdand,  2  B.  &  S.  49 ; 
31  L.  J.  M.  C.  81.] 

(a)  Elderton  v.  Emment,  ubi  sup. 

ib)  Ibid.,  175. 

{(?)  Pagani  v.  Gandofji,  2  C.  &  P.  370. 
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to  increase  or  mitigate  the  loss  of  the  plaintiff  down  to  the  day 
of  trial  (d).  By  bringing  this  action  the  plaintiff  treats  the 
covenant  to  hire  as  still  existing,  and  may  recover  damages 
npon  it  for  the  period  of  service  up  to  dismissal ;  and  therefore 
if  the  jury  do  not  give  damages  for  such  time,  he  cannot  bring 
indebitatus  assumpsit  afterwards  (e). 

In  such  a  case,  however,  though  the  contract  is  treated  as 
subsisting  for  the  purpose  of  suing  upon  it,  it  cannot  be  taken 
to  subsist  for  any  ulterior  or  collateral  purpose.  The  plaintiff 
was  engi^ed  to  superintend  mines  in  America  for  three  years, 
with  a  stipulation  that  he  should  not  be  dismissed  without  a 
year's  notice,  or  a  year's  salary,  and  that  if  he  stayed  at  the 
mines  three  years,  he  should  have  the  expenses  of  his  femily 
defrayed  on  their  return.  He  was  dismissed  in  eighteen 
months  after  his  arrival,  without  either  a  year's  notice  or 
salary.  It  was  held,  that  although  the  contract  had  not  been 
determined,  in  the  only  mode  agreed  on,  it  could  not  be  con- 
sidered as  subsisting  for  the  whole  time  originally  contem- 
plated, so  as  to  entitle  him  to  bis  third  year's  salary,  and  the 
expenses  of  his  family  on  their  return  (/). 

The  measure  of  damages  in  this  action  is  the  actual  loss 
incuiTed,  which  may  be  much  less  than  the  wages  for  the  un- 
expired period  of  service,  where  another  employment  may  be 
easily  obtained  (g).  Where,  on  a  yearly  hiring,  the  plaintiff  is 
dismissed  before  the  termination  of  the  engagement,  he  is 
generally  given  his  salary  up  to  the  end  of  the  current  year  (A). 
Where  the  contract  was  for  two  years,  with  a  fixed  salary  and 
half  profits,  and  the  plaintiff  was  dismissed  at  the  end  of  four 
months  and  a  half,  the  jury  gave  him  a  year's  salary,  and  his 
share  of  the  profits  for  twelve  months,  which  was  held  not  to 
be  excessive  (t).    [No  allowance  can  be  made  in  the  nature  of 

(d)  ffochtter  v.  De  Laiour,  2  E.  &  B.  678.  [And  see  Frost  v.  Knigfit, 
L.  R.  7  Ex.  Ill ;  41  L.  J.  Ex.  78,  in  Ex.  Ch.] 

(«)  Goodman  v.  Pocock,  16  Q.  B.  576. 

(/)  French  v.  Brookes,  6  Bingh.  854. 

Ig)  Eldcrton  v.  Emmens,  6  C.  B.  178 ;  Goodman  v.  Pocock,  15  Q.  B.  583, 
per  Erie,  J. 

(h)  Beeston  v.  CoUyer,  4  Bingh.  309 ;  Down  v.  PintOy  9  Exch.  827. 

(t)  Smith  V.  Tkompsonf  8  C.  B.  44.  [In  winding  up  companies  the  com- 
pensation to  managers  engaged  for  a  term  has  been  calculated  upon  the  prin- 
ciple of  ascertaining  the  present  value  of  an  annuity  of  a  sum  equal  to  the  full 
salary  for  the  unexpired  term,  having  regard  to  the  risk  to  health  and  life  and 
making  a  deduction  for  the  liberty  of  obtaining  fresh  appointments ;  Yelland's 
casCy  L.  R.  4  Eq.  350 ;  Ex  parte  Clurk,  L.  R.  7  Eq.  550.] 
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preHum  affectmiis^  nor  any  reference  to  any  pain  that  might  be 
felt  by  the  plaintiff,  on  the  ground  that  he  was  attached  to  the 
place  {k).'\ 

A  right  of  action  for  this  canse  passes  to  assignees  in  bank- 
ruptcy, since  the  injury  to  the  personal  estate  is  the  primary 
and  substantial  cause  of  action  {I). 

On  the  other  hand,  the  plaintiff  may  treat  the  contract  as 
rescinded,  and  sue  at  once  for  the  time  he  has  actually  served. 
In  this  form  of  action  he  cannot  recoyer  anything  more  than 
wages  for  such  time  {m).  And  under  non-assumpsit,  the  de- 
fendant may  give  in  evidence  the  worthlessness  of  his  services, 
and  the  jury  may  give  damages  accordingly  (n). 

It  has  been  held  that  a  servant  improperly  dismissed  in  the  I>octrme  of  con- 
middle  of  his  time,  might  wait  till  the  period  had  expired,  and 
then  sue  in  indebitatus  assumpsit^  for  the  whole  period,  on 
the  doctrine  of  constructive  service  (o).  That  doctrine,  how- 
ever, after  being  severely  commented  upon  in  Smith  v.  Hay- 
ward  {p)y  seems  to  have  been  tacitly  overruled  by  the 
Exchequer  Chamber  in  Elderton  v.  Emmens  {q\  and  expressly 
by  Patteson,  J.,  and  Erie,  J.,  in  Goodman  v.  Pocock  (r).  The 
two  alternatives  previously  mentioned  are  therefore  the  only 
ones  open. 

In  the  case  of  menial  servants,  usage  has  established  the  Menial  servants, 
right  to  dismiss  them  at  any  time,  by  giving  them  a  month's 
notice  or  a  month's  wages  («).  A  head-gardener,  living 
within  the  demesne,  at  a  salary  of  100?.  a-year,  was  held  to  be 
a  menial  within  this  rule  {t),  [and  a  huntsman,  though  hired 
at  yearly  wages,  and  with  the  right  to  receive  perquisites 
which  could  not  be  ftiUy  received  till  the  end  of  the  year  (w) ;] 

[{h)  Per  Erie,  C.  J.,  Beckham  v.  Drake,  2  H.  L.  Ca,  607.  This  passage 
in  the  text  is  printed  fi-om  the  appendix  to  the  first  edition  of  this  work.] 

(/)  Drake  v.  Beckham,  11  M.  &  W.  315;  2  H.  L.  Ca.  579  ;  reversing  ^ccfc- 
ham  V.  Drake,  8  M.  &  W.  846. 

(m)  Archardy.  Homor,  3C.  &  P.  349;  Smith  v.  Haytoard,7  II.  &B.  544  ; 
Broxham  v.  Waffstqffe,  5  Jur.  845. 

(»)  BailUe  v.  KeU,  4  Bingh.  N.  C.  638. 

(oj  GandeU  v.  Pontigny,  4  Camp.  375  ;  CoUint  v.  Piicey  5  Bingh.  132 ; 
Smith  V.  Kingsford,  3  Sco.  279. 

(p)  7  A.  &E.  544. 

{q)  6C.  B.  160,  178. 

(f)  15  Q.  B.  576. 

(s)  Broxham  v.  Wagstaffe,  5  Jur.  845. 

(/)  Nowlan  v.  Ahlett,  2  C.  M.  &  R.  54. 

[(tt)  Sicoll  V.  Grcavts,  17  0.  B,  N.  S.  27  ;  33  L.  J.  C.  P.  259.] 
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but  not  a  warehouseman  (x),  nor  a  clerk  (y),  nor  a  gover- 
ness (z). 

Where  a  menial,  or  other  person,  whose  service  is  of  this 
nature,  viz.,  determinable  by  a  month's  notice  or  wages,  is 
dismissed  without  either,  the  declaration  must  be  special,  for 
not  giving  notice  (a).  This,  however,  is  quite  different  from 
the  case  of  a  contract  to  employ  for  a  specific  time,  and  a 
breach  of  it  by  improper  dismissal.  In  the  latter  case,  as  we 
have  seen  (&),  the  declaration  must  be  for  breach  of  the  entire 
agreement  to  hire,  and  damages  must  be  given,  not  only  for  the 
time  which  has  been  served,  but  for  that  which  has  not.  But 
in  the  former  case,  the  declaration  is  only  for  breach  of  the 
particular  point  as  to  notice.  The  damages  for  this  are  Uqui- 
dated,  viz.,  one  month's  wages  (c) ;  and  the  plaintiff  may  either 
recover  in  a  separate  count,  or  aseparate  action,  for  the  bygone 
service  (d). 

[By  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35,) 
salaries  have  been  made  apportionable  (0).] 


(x)  FawceU  v.  CcmA,  6  B.  &  Ad.  904. 

\y)  [Fairman  v.  Oakford,  6  H.  &  N.  635  ;  29  L.  J.  Ex.  459;]  Beeston  v, 
Cdlyer,  i  Bingh  309. 

(2)  Todd  V.  Kerrichy  8  Exch.  161 ;  22  L.  J.  Ex.  1. 

{a)  Fevoingt  v.  Tiadal^  1  Exch.  296  ;  orerruling  EardUy  v.  Prictf  2  B.  &  P. 
N.  R.  333. 

4f>)  Ante,  p.  157. 

(c)  FevdngsY.  Tindal ;  French  v.  Brodket,  6  Bingh.  354.  • 

{d)  Hartley  v.  Harmany  11  A.  &  E.  798 ;  affirmed  Goodman  v.  Pococh, 
15  Q.  B.  680. 

[{e)  See  sections  1  &  2,  cited  at  length,  postf  p.  186.  By  s.  5,  the  word 
**  annuities  "  includes  sfdaries  and  pensions.  Salaries  had  been  held  not  to 
come  within  the  Apportionment  Act,  4  &  6  Will.  IV.  c.  22,  s.  2  ;  Loumdtt  v. 
Earl  of  Stamford  and  Warrington,  18  Q.  B.  426  ;  21  L.  J.  Q.  B.  371.] 


CHAPTER  VIL 

DEBT. 

The  damages  in  an  action  of  debt  are  in  general  merely  DainageB  in  debt 
nominal  for  its  detention  (a),  thongh  the  jury  may  give  sub-  ^ 
Btantial  damages  if  they  think  fit  {b).  In  some  cases,  however, 
the  damages  for  detention  may  form  a  very  important  part  of 
the  claim ;  as,  for  instance,  in  debt  on  a  mortgage  deed,  where 
the  principal  and  interest  are  to  be  paid  on  a  given  day,  the 
interest  after  that  day  can  only  be  recovered  as  damages. 
Accordingly  a  plea  which  only  answers  the  debt,  and  not  the 
damages,  is  bad  (c) ;  bat  if  it  professes  to  be  an  answer  to 
"  the  causes  of  action,"  it  will  be  sufl5cient,  even  though  pleaded 
to  particular  special  counts,  while  the  damages  are  laid  as  a 
separate  sum  at  the  end  of  the  declaration.  For  each  count 
must  be  read  with  so  much  of  the  damages  as  are  applicable 
to  it  (d). 

We  have  seen  in  what  cases  interest  is  given  as  a  matter  of  Interest, 
law  (e).  And  by  3  &  4  W.  IV.  c.  42,  s.  28,  upon  all  debts 
payable  at  a  certain  time  or  otherwise,  the  jury  may,  if  they 
think  fit,  give  the  current  interest  as  damages  from  the  time  of 
payment,  if  payable  by  written  agreement  at  a  certain  time;  if 
otherwise,  then  from  demand  of  payment  in  writing,  if  notice 
is  given  that  interest  would  be  claimed  (/). 

Where  a  plaintiflF  has  actually  received  payment  of  the  debt, 


(a)  WUde  v.  Clark^n,  6  T.  R.  304. 

{h)  Per  Lord  Abinger,  0.  B.,  Nenry  v.  Earl,  8  M.  &  W.  238. 

(c)  Lowe ▼.  SUele,  16  M.  k  W.  880  ;  [Ashy.  PouppeviUe,  L.  B.  8 Q.  B.  86  : 
37  L.  J.  Q.  B.  55.] 

(d)  GeU  V.  Bvnjess,  7  C.  B.  16. 
{e)  Ante,  p.  105. 

(/)  See  ante,  p.  111. 
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he  cannot  commence  an  action  for  nominal  damages  (g).  If 
the  plaintiff  means  to  demand  farther  damages  as  interest,  he 
ought  not  to  receive  the  principal  (h).  But  when  he  has  com- 
menced an  action,  if  the  debt  is  paid  during  the  course  of  it,  he 
may  proceed  for  nominal  damages  to  entitle  him  to  costs  (t). 
And  in  such  a  case  the  verdict  should  be  entered  for  the  whole 
sum  due  and  paid  since  action  brought,  with  Is.  damages,  and 
if  execution  is  issued  for  more  than  the  Is.  damages  and  costs, 
the  defendant's  course  is  to  apply  to  the  Court  for  relief  (J). 

But  where  the  payment  has  been  made  after  action,  and  the 
plaintiff  has  either  waived  or  accepted  damages  for  its  deten- 
tion, he  can  have  no  further  claim  for  damages,  and  cannot 
proceed  for  costs,  which  only  arise  out  of  damages.  An  action 
was  brought  on  a  cheque  for  2bl.  Defendant  after  action  com- 
menced paid  the  amount,  and  offered  1/.  for  expenses,  which 
plaintiff  refused,  saying  he  would  pay  them  himself.  Held 
that  the  jury  was  right  in  entering  verdict  for  defendant  when 
action  was  continued  (k).  Lord  Denman  seems  to  put  this  on 
the  ground  that  after  the  debt  was  paid,  the  plaintiff  could  not 
proceed  for  merely  nominal  damages.  This,  however,  is  con- 
trary to  Nosotti  V.  Page.  It  would  seem  that  the  real  ground 
of  the  decision  was,  that  the  sum  was  accepted  in  satisfecfcion, 
not  only  of  the  debt,  but  of  all  damages  and  costs  arising  from 
its  detention,  as  will  be  seen  from  the  argument  and  observa- 
tions of  Erie,  J.  {I).  Consequently,  there  were  no  damages  to 
proceed  for. 

Action  for  20Z.  for  use  and  occupation :  pleas,  1st,  except  as 
to  12/.,  nunquam  indebitatus;  2nd,  as  to  IH.  parcel  of  the  12/., 
in  bar  of  further  maintenance,  payment  of  11/.,  after  writ  and 
before  declaration,  in  satisfaction  thereof  and  all  causes  of 
action  in  respect  thereof;  3rd,  as  to  1/.  payment  into  court. 
Plaintiff  joined  issue  on  1st  and  2nd  pleas,  and  took  money 

{g)  Beaumont  v.  Oreathead,  2  C.  B.  494  ;  [and  see,  per  Willes,  J.,  Tetley 
Y.  Wanless,  L.  B.  2  Ex.  at  p.  280  ;  36  L.  J.  Ex.  at  p.  156  ;  in  Ex.  Ch.] 

(h)  Dixon  v.  Parhes,  1  Esp.  110. 

[(t)  No8oUi  V.  Page,  10  C.  B.  643 ;  Goodwin  v.  Oi-emer,  18  Q.  B.  757  ; 
Kemp  V.  Balls,  10  Ex.  607.] 

ij)  NosoUi  V.  Page,  10  C.  B.  643. 

{k)  Thame  v.  Boast,  12  Q.  B.  808. 

{I)  Jb.,  at  p.  818  ;  [and  in  Goodtoinr.  Cremer,  18  Q.  B.,  at  p.  761.  Seealso 
as  to  its  being  a  question  of  fact  whether  the  payment  is  made  on  acconnt  of  the 
debt  only,  or  of  debt  and  damages,  per  Willes,  J. ,  in  TctUy  v.  Wanless,  L.  B. 
2  Ex.  at  p.  280  ;  36  L.  J.  Ex.  at  p.   156  in  Ex.  Ch.] 
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out  of  court  on  8rd.  It  appeared  on  trial  that  the  debt  had 
never  exceeded  1 2  J.,  and  that  after  the  writ  had  issued,  bnt 
before  plaintiff  or  defendant  knew  of  it,  plaintiff  received  the 
111.  mentioned  in  2nd  plea.  Plaintiff  contended,  that  as  he 
did  not  know  that  costs  had  been  incurred,  he  could  not  have 
received  the  117.  in  satisfaction  of  the  causes  of  action,  one  of 
which  was  the  costs  to  which  he  was  not  aware  that  he  was 
entitled.  The  judge  directed  Is.  damages  to  be  entered. 
Held  wrong.  As  to  Ist  plea,  the  verdict  plainly  ought  to  be 
entered  for  the  defendant.  As  to  2nd,  the  evidence  proved 
that  he  had  accepted  117.  in  satisfaction  of  it.  And  as  to  the 
costs  arising  from  the  action  to  recover  it,  these  were  exactly 
the  same  costs  as  the  plaintiff  was  entitled  to  recover  on  taking 
the  money  out  of  court.  Consequently,  no  more  damages 
could  be  recovered  under  the  2nd  count  than  those  which  were 
actually  paid  for  under  the  3rd  count.  Verdict  was  entered  on 
the  general  issue  for  defendant ;  damages  were  struck  out,  and 
postea  to  defendant  (m).  This  decision  seems  to  have  gone  on 
the  ground  that  the  only  damage  caused  by  the  detention  of 
the  111.  was  the  cost  of  suing  for  it.  If  so,  as  such  cost  was 
received  by  the  plaintiff  on  the  3rd  plea  (n),  the  damage  was 
exhausted,  and  there  was  no  further  cause  of  action.  But  it 
seems  pretty  clear  that  there  was  a  nominal  damage  caused  by 
the  detention,  for  which,  when  the  action  had  once  commenced, 
the  plaintiff  could  continue  it  {o\  unless  this  damage  had 
itself  been  satisfied  by  the  payment  of  11/.,  as  in  Thame  v. 
Boast.  This  was  quite  distinct  from  the  costs  of  suit.  Perhaps, 
however,  the  explanation  is,  that  such  nominal  damage  is  only 
a  fiction,  maintained  to  enable  the  plaintiff  to  get  his  costs; 
and  as  these  were  provided  for  under  the  3rd  count,  the 
result  of  maintaining  the  fiction  would  have  been  to  give 
him  the  costs  of  carrying  out  an  action  beyond  its  necessary 
limits. 

In  a  later  case  the  action  was  for  goods  sold.  Plea,  except 
as  to  22/.  85.  3^.  never  indebted,  and  as  to  that  sum  payment 
after  action  brought  of  22/.  8*.  3rf.  to  the  plaintiff,  who  ac- 
cepted it  in  satisfaction  of  the  said  claim  of  22/.  8^.  3^/.,  and  of 

(m)  Homer  ▼.  Denham,  12  Q.  B.  813,  n. 
(n)  Rumhdow  v.  Wkafletfy  16  Q.  B.  397. 
(o)  NosoUi  V.  Page,  10  C.  B.  643. 
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all  damages  accrued  in  respect  thereof.  At  the  trial  the  plain- 
tiff offered  no  evidence  on  the  first  issue,  and  defendant  proyed 
payment  of  the  snm  alleged  to  the  plaintiff,  who  accepted  it, 
no  mention  being  made  of  costs.  The  judge  was  of  opinion 
that  the  plaintiff  ought  to  have  confessed  the  plea^  and  taken 
his  costs  under  Reg.  Gen.  T.  T.  1853,  pL  22,  and  ordered  a 
verdict  for  the  defendant,  with  leave  to  move  to  enter  nominal 
damages.  The  Court  held,  that  the  plaintiff  was  entitled  to 
judgment  in  his  favour,  for  that  the  plea  was  not  proved, 
unless  the  defendant  showed,  either  that  the  plaintiff  consented 
to  accept  the  22^.  8^.  3^.  in  satisfaction  of  the  debt,  damages, 
and  costs,  or  that  the  costs  were  paid.  Bramwell,  B.,  said, 
**  With  respect  to  the  22nd  PI,  rule,  I  will  only  add  that  it 
never  could  have  been  the  intention  of  its  framers  that  the  rule 
should  alter  the  law,  and  make  a  plea  true  which  was  not  so 
before,  but  only  that  a  plaintiff  might  have  an  opportunity  of 
confessing  a  plea  containing  matter  of  defence  arising  after 
action  brought.  The  case  of  Beaumont  v.  Greatheadj  merely 
amounts  to  this,  that  nominal  damages  are  inappreciable  when 
they  do  not  increase  the  actual  claim.  In  the  case  of  Thame 
v.  Boast,  all  that  the  Court  decided  was,  that,  in  point  of  fact^ 
the  money  was  paid  and  received  in  satisfaction  of  both  debt 
and  damages,  and  the  question  was  not  discussed  whether  it 
could  be  a  satisfaction  in  point  of  law  "  (q).  It  is  curious  that 
Homer  v.  Benham  was  not  cited  on  either  side,  as  it  seems 
exactly  in  point.  There  the  Court  seem  to  have  thought,  as 
the  judge  did  here,  that  as  all  the  costs  incurred  by  the  plain- 
tiff at  the  time  the  payment  was  made,  were  offered  to  him  by 
the  plea,  he  had  no  right  to  go  on,  unless  he  claimed  something 
more  than  merely  these  costs.  This  certainly  seems  justice ; 
whether  it  is  law  is  another  matter  (r). 

iq)  Cook  v.  ffopetodl,  11  Exch.  555,  559. 

[(?•)  The  paragraph  in  the  text  is  printed  from  the  appendix  to  the  first 
edition  of  this  work. 

In  Tetley  y.  WatdesSf  post,  p.  165,  a  difficulty  was  raised  in  ailment  which 
does  not  appear  to  have  been  felt  by  Wightman,  J.,  who  tried  Cook  v.  HopewtU, 
Tiz.»  that  the  role  in  question,  (Rule  22,  Trin.  Term,  1853,)  in  terms  only 
applies  to  cases  where  a  plea  contidning  a  defence  arising  after  the  commence- 
ment of  the  action  is  pleaded,  together  with  pleas  of  defences  arising  before  the 
commencement  of  the  action.  The  rule  does  not  in  terms  provide  that  a  plaintiff 
may  confess  such  a  plea,  and  thereupon  be  entitled  to  his  costs  up  to  the  time 
of  pleading,  whdn  such  a  plea  is  pleaded  alone.  No  judgment  was  given  upon 
this  point.] 
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[In  a  recent  ease  in  an  action  of  debt^  the  defendant  pleaded  Release  after 
to  the  further  maintenance  of  the  action  a  composition  deed  ^  ^^  ^^^  ** 
executed  by  a  statutory  majority  of  his  creditors  under  the 
Bankruptcy  Act,  1861,  containing  a  release  of  "all  actions, 
suits,  debts,  claims,  or  demands,"  which  the  creditors  had  or 
had  had  against  the  defendant,  and  an  acceptance  of  the  stipu- 
lated composition  in  full  satisfaction  of  the  seyeral  sums  of 
money  owing  to  them.  The  action  was  commenced  before  the 
execution  of  the  deed.  A  verdict  having  been  entered  for  the 
defendant,  and  a  rule  to  enter  it  for  the  plaintiff  and  for  judg- 
ment nan  obstante  veredicto  having  been  discharged  by  the 
Court  of  Exchequer,  it  was  argued  in  the  Exchequer  Chamber 
that  the  effect  of  a  release  after  action  brought  of  a  debt  which 
was  the  cause  of  action  was  only  to  discharge  the  debt  itself, 
subject  to  the  creditor's  right  to  go  on  with  the  action  to  obtain 
a  judgment  for  nominal  damages  to  which  judgment  the  law 
would  annex  costs.  The  Court  of  Exchequer  Chamber  gave 
judgment  for  the  defendant,  considering  that  the  release  being 
of  all  **  actions,  suits,  debts,  claims,  or  demands,"  the  debt  and 
action  were  both  gone  («).] 

As  a  plea  of  tender  alleges  that  the  defendant  has  been  ready  tender, 
to  pay  at  all  times,  if  the  plea  is  found  for  the  defendant,  the 
plaintiff  cannot  obtain  any  damages,  because  there  has  been  no 
detention  of  the  debt  (/). 

As  to  damages  in  debt  for  a  penalty  given  by  statute,  see  Penalty. 
ante,  p.  2. 

As  to  the  cases  in  which  a  penalty  may  be  recovered  as  Liquidated 
liquidated  damages,  see  ante,  p.  99.  damagea. 

In  debt  upon  a  bond  for  performance  of  covenants,  condi-  Proyisions  of 
tions,  &c.,  the  plaintiff  formerly  not  only  had  judgment,  but  was  S**t^^  ®  ^-^ 
entitled  to  take  out  execution  for  the  whole  penalty,  together 
with  his  costs,  without  any  regard  to  the  amount  of  damage  he 
had  suffered  (u). 

But  now  by  8  and  9  W.  III.  c.  11,  s.  8,  it  is  enacted,  that 

[(«)  TeOey  y.  Wanlets,  L.  R.  2^ Ex.  21  ;  36  L.  J.  Ex.  25  ;  affirmed,  L.  R. 
2  Ex.  275  ;  36  L.  J.  Ex.  153.  The  plea  was,  in  the  first  instance,  pleaded  in 
bar,  but  the  Court  of  Exchequer  amended  it  by  making  it  a  plea  to  the  further 
maintenance  of  the  action.] 

(t'i  CuOeri  Company  y,  Buraler,  Comb.  224  ;  1  W.  Saund.  88  d  ;  [1  Wma. 
Notes  to  Saund.  42.] 

(u)  1  W.  Saund.  57,  n.  1  ;  [1  Wms.  Notes  to  Saund.  67,  n.  1.] 
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Statute  is  com- 
polaorj. 


How  judgment 
to  be  entered. 


in  all  actions  in  any  court  of  record  upon  any  bond,  or  on  any 
penal  sum,  for  non-performance  of  any  coYenants  or  agree- 
ments, contained  in  any  indenture,  deed  or  writing,  the  plain- 
tiff may  assign  as  many  breaches  as  he  shall  think  fit ;  and  the 
jury  shall  assess  not  only  such  damages  and  costs  as  were  there- 
tofore usually  done,  but  also  damages  for  such  of  the  breaches 
as  the  plaintiff  shall  prove  to  have  been  broken,  and  the  like 
judgment  shall  be  entered  on  such  verdict  as  theretofore  was 
usually  done.  And  if  judgment  shall  be  given  for  the  plaintiff 
on  demurrer,  or  by  confession,  or  nil  dicit,  the  plaintiff  may 
suggest  on  the  roll  as  many  breaches  as  he  shall  think  fit, 
which  shall  be  inquired  into  by  a  jury  summoned  to  appear 
before  the  sheriff  (x).  After  the  damages  assessed  and  costs 
have  been  satisfied,  either  before  or  after  execution,  a  stay  of 
execution  is  to  be  entered  on  the  record ;  but  the  judgment 
shall  notwithstanding  remain  as  a  further  security  for  future 
breaches.  This  statute  is  compulsory  in  all  cases  to  which  it 
applies.  Therefore  when  the  plaintiff  has  judgment  on  verdict, 
or  on  demurrer,  or  by  default,  he  must  have  the  damages 
assessed  by  a  jury,  otherwise  the  verdict  in  the  former  case 
will  be  erroneous,  and  a  venire  de  novo  awarded ;  or  in  the 
latter  case,  the  execution  will  be  set  aside  (y). 

"  The  like  judgment,"  however,  "  shall  be  entered  on  such 
verdict  as  heretofore  hath  been  done."  Therefore,  at  the  trial, 
the  jury  must  find  a  verdict  for  the  plaintiff  with  Is,  damages 
and  40^.  costs,  as  before.  And  the  judgment  is  to  recover  the 
debt,  i,  6.,  the  penalty,  and  Is.  damages,  for  detention,  and  40«. 
costs ;  together  with  the  costs  of  increase,  which  include  of 
course  the  costs  of  trial  (z). 

Where  breaches  are  assigned,  whether  in  the  declaration  or 
in  the  replication,  the  jury  who  try  the  cause  may  assess  the 

(a)  8  &  4  W.  IV.  c.  42,  8.  16. 

(y)  Drage  v.  Brand,  2  WUs.  877  ;  Hardy  v.  Bern,  6  T.  R.  540,  636  ; 
HoUs  V.  RoseweU,  6  T.  R.  638  ;  Walcot  v.  Goulding,  8  T.  E.  126  ;  over- 
ruling Walker  ▼.  Priestley,  Com.  Rep.  376  ;  Ihy  ▼.  Bond,  BuU  N.  P.  164. 
[The  provisiona  of  the  statute  cannot  be  waived  by  agreement  between  the 
parties ;  Montgomery  v.  Byrne,  2  Ir.  0.  L»R.  230.] 

(z)  1  W.  Saund.  68,  d ;  [1  Wms.  Notes  to  Saund.  75.  The  writ  of  execu- 
tion, if  sued  out,  must  be  for  the  entire  penalty,  damages,  and  costs ;  but  it  must 
be  indorsed  to  levy  only  the  damages  assessed  for  the  breaches,  the  costs  found 
by  the  jury,  and  the  costs  of  increase,  and  the  costs  of  execution.  If  the  damages 
assessed  and  the  charge  of  execution  exceed  the  penalty  of  the  bond,  the  execu- 
tion must  be  only  for  the  amount  of  the  penalty  and  costs  of  increase.  1  W. 
Saund.  58  e;  1  Wms,  Notes  to  Saund.  77;  1  Chitty's  Arch.  Pr.  611, 12th  ed.] 
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damages  without  a  special  venire  ad  inquirendum.    But  where 
they  are  suggested,  a  special  venire  is  necessary  (a). 

The  plaintiff  may  choose  any  of  the  following  alternatives  Mode  of  suing 
in  suing.     He  may  state  the  condition  of  the  bond  in  his  ^y^n^^^^ 
declaration,  and  assign  several  breaches  under  the  statute. 

He  may  declare  on  the  bond  generally.  In  this  case,  if 
defendant  suffer  judgment  by  confession  or  nil  dicit,  or 
the  plaintiff  have  judgment  on  demurrer,  breaches  may  be 
suggested. 

Or  the  defendant  may  plead  to  the  declaration.  If  his  plea 
be  one  to  which  the  plaintiff  might  reply  at  common  law, 
without  assigning  breaches,  as  non  est  factum^  covin,  he  may  do 
so,  and  enter  a  distinct  and  separate  suggestion  of  breaches 
under  the  statute,  whether  before  or  after  judgment  (ft);  but 
he  cannot  join  an  issue  to  a  plea,  and  a  fresh  suggestion  in  the 
same  replication  (c). 

If  the  defendant  plead  so  as  that  the  plaintiff  must  have 
assigned  a  breach  at  common  law,  e.  g.  general  performance, 
the  plaintiff  must  assign  breaches  stiU,  but  may  by  virtue  of 
the  statute  assign  several  {d). 

Where  the  plaintiff  does  not  assign  damages  at  first,  and 
the  defendant,  setting  out  the  conditions,  pleads  performance 
to  part  and  an  excuse  for  the  residue ;  ''  then  as  to  the  part  of 
the  condition  as  to  which  performance  is  pleaded,  the  plaintiff 
may  assign  one  or  more  breaches :  but  as  to  the  part  of  which 
performance  is  not  pleaded,  but  is  excused,  there  must  be  a 
suggestion ;  or  if  the  matter  of  excuse  is  traversed,  then  there 
must  be  no  assignment  but  a  suggestion  of  breaches,  the  troth 
of  which,  without  any  issue,  must  be  tried  with  a  view  to 
ascertain  the  amount  of  damages  if  the  issue  on  the  traverse  is 
found  for  the  plaintiff  otherwise  not "  (e). 

This  statute  extends  to  all  bonds  and  deeds  for  the  perform-  To  what  cases 
ance  of  covenants,  or  payment  of  money,  which  are  of  a  divisible  ^xte^^*^ 
nature,  and  capable  of  only  a  partial  breach ;  or  from  the  viola- 
fa)  Parhins  t.  ffawkahaw,  2  St.  381  ;   Quin  v.  King,  1  M.  &.  W.  42; 
ScoU  V.  StaUy,  4  B.  N.  C.  724. 

{b)  Ethertey  v.  Jackson^  8  T.  R.  255  ;  Homfray  v.  Righy,  5  M.  &  S.  60. 

(c)  De  La  Rue  ▼.  Stewart,  2  B.  &  P.  N.  R.  362. 

{d)  Plomer  v.  Ross,  5  Taunt.  886. 

(e)  Parke,  B.,  Webb  y.  Jamet,  8  M.  &  W.  645,  658.     See  2  W.  Saund. 
187,  a,  et  teq. 
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tion  of  which,  only  part  of  the  damage  guarded  against  may 
arise.  It  includes,  therefore,  bonds  for  the  payment  of  money 
by  instalments  (/) ;  for  the  payment  of  an  annuity  {g) ;  for  the 
performance  of  an  award  {h) ;  and  where  a  bond  is  conditioned 
for  the  payment  of  a  single  sum,  and  also  for  the  performance 
of  other  covenants,  breaches  must  be  assigned,  though  the 
action  is  merely  brought  to  recover  the  single  sum,  for  which 
purpose  it  is  like  a  common  money  bond  {%) :  for  in  all  such 
cases,  as  the  plaintiff  would  have  been  entitled  at  law  to  issue 
execution  to  the  full  amount  of  his  judgment,  the  defendant 
would  have  been  forced  to  an  expensive  remedy  in  equity. 

And  it  applies  equally  whether  the  covenants,  &c.,  are  con- 
tained in  the  same  deed  or  writing,  or  in  a  different  one  {k). 
When  it  does  The  statute  doeg  not  extend  to  bail-bonds  (Z),  nor  replevin 

apply.  bonds  (m),  because  the  Court  can  give  such  relief  as  a  Court 

of  Equity  could,  and  the  form  of  the  bond  ascertains  the  value 
of  the  thing  which  it  is  taken  to  secure  (w)  j  nor  to  actions  by 
assignee  of  a  bond,  given  to  the  Lord  Chancellor  by  a  petition- 
ing creditor,  on  suing  out  a  commission  of  bankruptcy,  because 
he  has  authority  himself  to  assess  damages  upon  it  {o) ;  nor  to 
money-bonds  for  payment  of  a  sum  certain  at  a  day  certain, 
against  which  the  Court  can  relieve  on  payment  of  the  money 
due,  by  4  Ann.  c.  16,  s.  13  (/?) ;  nor  to  post  obit  bonds  {q) ; 
nor  to  bonds  for  payment  of  interest  and  principal,  where  both 
have  become  due  (r),  even  though  the  money  became  payable 
in  consequence  of  certain  provisions  in  an  indenture  of  even 
date,  provided  that  by  the  course  of  pleading  the  jury  have 

(/)   WiUoughhy  v.  Svnnton,  6   East,  550;    [Harrington  v.  Coxc,  3  Ir. 

C.  L.  87.] 

{g)   Walcot  V.  Ooulding,  ST.  R.  126;  [Ryan  v.  Massy,  2  Ir.  C.  L.  642.] 

(h)  Wdch  Y.  Jrelandy  6  East,  613. 

(t)  Quin  V.  King,  1  M.  &  W.  42. 

(it)  1  W.  Saund.  68,  n.  1  ;  [1  Wms,  Notes  to  Saund.  68.] 

{I)  Moody  y.  Pheasant,  2  B.  &  P.  446. 

(tn)  Middleton  y.  Bryan,  3  M.  &  S.  155. 

(n)  Ibid.  ;  10  Bingh.  131,  Tindal,  0.  J.  [See  now  as  to  repleyin  bonds, 
19  &  20  Vict.  c.  108,  ss.  63,  seqq.,  the  C.  L.  P.  Act,  1860,  23  &  24  Vict, 
c  126,  8.  22,  and  the  County  Court  Rules,  1867,  259,  seqq.] 

(o)  Smithey  y.  Edmonson,  3  East,  22  ;  Smith  y.  Broomhead,  7  T.  R. 
800. 

{p)  Murray  v.  E.  of  Stair,  2  B.  &  C.  90,  92.  [Under  the  C.  L.  P.  Act, 
1860,  23  &  24  Vict.  c.  126,  s.  25,  by  leaye  of  a  judge,  money  may  be  paid 
into  court  in  an  action  on  a  money  bond.] 

{q)  J  bid.  ;  Cardozo  y.  Hardy,  2  B.  Moore,  220. 

(r)  Smith  y.  Bond,  10  Bingh.  125. 
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found  that  the  money  had  become  payable  (s) ;  nor  to  bonds 
for  payment  of  principal  and  interest,  with  proviso  that  on 
defeult  in  paying  the  interest,  the  whole  amount  of  principal 
and  interest  should  become  due  (/).  But  where  the  bond  is 
for  payment  of  principal  on  a  future  day,  and  interest  in  the 
meantime,  and  the  bond  becomes  forfeited  before  the  day  by  a 
default  in  the  interest,  the  statute  applies  (u).  It  does  not 
extend  to  judgment  entered  upon  a  warrant  of  attorney  to 
secure  a  sum  by  instalments ;  though  the  Court,  if  necessary, 
would  direct  an  issue  to  inquire  whether  the  instalments  had 
been  paid  {ai) ;  or  to  secure  an  annuity  (y) ;  because  in  such  a 
case,  if  execution  were  issued  for  more  than  the  arrears  due, 
''  the  Court  would  have  set  it  aside,  or  in  case  of  any  mistake 
have  referred  it  to  their  oflScer,  or  if  necessary  to  a  jury,  to  say 
for  what  sum  the  execution  ought  to  stand"  (z).  And  the  rule 
is  the  same  where  the  warrant  of  attorney  is  collateral  security 
for  a  bond  for  the  same  purpose  (a).  But  where  a  bond  was 
nominally  absolute  for  payment  of  a  particular  sum,  but  by 
indenture  of  same  date  reciting  the  bond,  it  was  agreed  that  it 
should  stand  as  security  for  all  sums  of  money  which  then  were, 
or  might  afterwards  become,  due  from  the  obligor  of  the  bond ; 
this  was  held  to  be  a  mere  evasion  of  the  statute,  and  that  an 
assignment  of  breaches  was  necessary  (b). 

It  is  not  necessary  for  the  Crown  to  assign  breaches  under 
this  statute,  and  if  any  one  breach  is  proved  it  is  entitled  to 
judgment  (c). 

On  the  whole  current  of  authorities,  it  appears  that  no  more  No  mon  than 
than  the  amount  of  the  penalty  and  costs  can  be  recovered  on  ^J|^ty  ^nd 
a  bond ;  because  the  penalty  ascertains  the  damages  by  consent  costs  can  be 
of  the  parties  (d) ;  and  upon  payment  of  the  penalty  and  costs  ^J**^  ^  * 
the  Court  will  order    satisfaction  to  be  acknowledged  (e), 

(«)  Ibid. ;  Darhithire  t.  Butler,  5  B.  Moore,  198. 
[t)  James  t.  Tkonuu,  5  6.  &  Ad.  40. 

(u)  Tiffhe  V,  Crofter,  2  Tannt  387  ;   Vantandau  v. ,  1  B.  &  A.  214. 

(x)  Cox  T.  Eodbardf  3  Taunt.  74  ;  Kinnerdey  t.  Mussen,  5  Taunt.  264. 
\y)  Shaw  V.  Marq.  Worcester,  6  Bingh.  385. 
(z)  Tindal,  C.  J.,  ibid.  389. 
(a)  Austerbury  Y.  Morgan,  2  Taunt.  195. 
{b)  Hurst  Y.  Jennings,  5  B.  &  C.  650. 
(c)  Per  Alexander,  C.  B.,  R.  y.  Peto,  1  Y.  &  J.  171. 
(rf)  WkiU  V.  Sealy,  DougL  49. 

(«)  Ibid.  ;  Brangwin  v.  Perrot,  2  W.  Bl.  1190  ;  Wilde  y.  Clarhsan,  6  T.  B. 
303  ;  overruling  Lord  Lonsdale  t.  Church,  2  T.  E.  388  ;  Clarhe  y.  Seton,  5 
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Where  the  debt  and  the  penalty  Were  the  same  sum,  and  the 
bond  was  stated  to  be  for  the  payment  of  the  debt  with  lawfdl 
interest,  Littledale,  J.,  niled  that  interest  might  be  given 
beyond  the  penalty,  as  damages  for  the  detention,  on  the 
ground  that  it  was  expressly  provided  that  the  debt  should 
bear  interest  (/).  Here  the  express  agreement  negatived  the 
presumption  that  the  parties  intended  to  fix  the  penalty  as  the 
amount  of  ultimate  damage  to  be  recovered. 
When  plaintiff  Is  But  where  the  penalty  is  contained  in  any  other  instrument 
for  pBna%*^  "^®  than  a  bond,  it  is  optional  for  the  plaintiff,  either  to  sue  in 

debt  for  the  penalty,  or  to  proceed  upon  the  contract,  and  re- 
cover more  or  less  than  the  penalty,  toties  quoties  (g) ;  and 
accordingly  greater  damages  than  the  amount  of  the  penalty 
have  been  recovered  in  actions  on  charter-party  (h). 

Of  course  where  the  sum  named  is  not  a  penalty  but  liqui- 
dated damages,  the  statute  does  not  apply.  In  such  a  case  the 
amount  is  not  discretionary.  It  is  of  the  substance  of  the 
agreement ;  a  jury  cannot  assess  damages  where  the  parties 
themselves  have  fixed  them  (t ). 
Value  of  Bum  in  Where  an  action  is  brought  in  England,  to  recover  the  value 
foreign  currency,   ^f  ^  given  sum  in  a  foreign  currency,  upon  a  judgment  obtained 

abroad,  the  value  is  that  sum  in  sterling  money  which  the 
currency  would  have  produced,  according  to  the  rate  of  ex- 
change between  the  foreign  country  and  England  at  the  date 
of  the  former  judgment  (k). 

Yes.  415 ;  M*Clure  ▼.  Dutikin,  1  East,  436—8 ;  Bdlen  y.  ArtUa/,  3 
C.  &  P.  12. 

(/)  Francis  v.  Wiltoiif  Ry.  &  M.  105. 

Ig)  Per  Lord  Mansfield,  Lowe  v.  Peers,  4  Burr.  2228. 

{h)  Winter  y.  Trimmer,  1  W.  Bl.  896  ;  Harrison  ▼.  Wright,  13  Bast,  343  ; 
Maylam  t.  Norris,  2D.  &  L.  829. 

(t)  Lowe  V.  Peers,  4  Burr.  2229 ;  Barton  v.  Qhver,  Holt,  N.  P.  C.  43 ; 
ante,  p.  97—99  ;  1  W.  Saund.  58  c  ;  [1  Wms.  Notes  to  Saond.  74.] 

(k)  Swtt  Y,  Bevan,  2  B.  &  Ad.  78. 


CHAPTER  VIIL 

BILLS  OP  EXCHANGE  AND  PEOMISSORY  NOTES. 

Interest  is,  by  usage,  always  allowed  upon  bills  of  exchange  Interest  on  bills 
and  promissory  notes  (a).  But  where  it  is  not  expressly  re-  ®^  «cl»a»8^ 
served,  it  is  not  part  of  the  debt,  but  merely  damages  for  its 
detention,  and  the  jury  are  not  bound  to  give  it  unless  they 
think  proper.  But  negligenoe  or  default  on  the  part  of  the 
holder,  seem  to  be  the  only  grounds  which  will  justify  the  jury 
in  withholding  it  (b).  Interest  ought  not  to  be  allowed  on  a 
bill  or  note  for  any  time  that  it  has  been  in  the  hands  of  an 
alien  enemy  (c). 

The  mode  in  which  the  interest  is  to  be  calculated  yaries 
according  as  it  is  expressly  reserved,  or  given  as  damages. 

Where  interest  is  expressly  reserved,  it  is  calculated  from  the  From  wliat  time 
date  of  the  instrument  (d),  whether  the  promise  is  general  or  ^*  "  calculated. 
to  pay  interest  on  demand  (e).  And  even  where  no  action 
could  originally  have  been  maintained  upon  the  note,  as  having 
been  given  to  a  married  woman  by  her  husband  and  two  others 
as  sureties  for  him,  it  was  held  that  she  might  recover  within 
six  years  after  the  death  of  her  husband,  and  obtain  interest 
from  the  date  (/).  And  similarly,  where  the  promise  was  by 
the  maker  of  the  note  for  himself  and  executors,  one  year  after 
his  own  death  to  pay  800/.  with  legal  interest  In  this  case 
no  previous  dealings  between  the  parties  were  shown ;  but,  in 

(a)  Ante,  p.  105. 

(b)  Du  Bdloix  y.  Lord  Waterpari,  1  B.  &  R.  16  ;  Cameron  r.  Smith,  2 
B.  &  A.  808  ;  Laing  r.  Stone,  2  M.  &  R.  561 ;  [Keene  ▼.  Keene,  3  C.  B.  N.  S. 
144 ;  27  L.  J.  C.  P.  89.] 

(c)  Du  Belloix  ▼.  Waterpark,  ubi  tup, 
\d)  Kenneriy  ▼.  Nath,  1  Stark.  458. 
(e)  Hopper  r.  Richmond,  1  Stark.  508. 
(/)  lUchardt  y.  JUchard$,  2  B.  &  Ad.  447. 
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Liability  of 
drawer  or  en- 
dorser  to  pay 
interest 


the  absence  of  proof,  it  was  presumed  that  the  note  was  given 
for  value.  Had  the  evidence  proved  the  contrary,  so  as  to 
render  the  note  a  voluntary  gift,  in  the  nature  of  a  legacy,  it 
appears  the  interest  would  have  been  held  to  run  from  the 
maker's  death  (g). 

Where  interest  is  not  specially  reserved,  it  runs  from  the 
maturity  of  the  bill  or  note  (h),  and  in  case  of  an  instrument 
payable  on  demand^  from  the  time  of  demand.  The  commence- 
ment of  the  action  is  a  sufficient  demand  for  this  purpose  (t). 

But  it  is  different  where  there  is  neither  a  person  competent 
to  sue  for  the  money,  nor  authorised  to  receive  it.  Therefore 
where  a  bill,  upon  which  interest  was  not  expressly  reserved, 
became  due  after  the  death  of  an  intestate,  and  before  adminis- 
tration, it  was  held  that  interest  ran,  not  from  the  maturity  of 
the  bill,  but  from  demand  by  the  administrator  (k). 

It  has  been  held  that  the  drawer  or  endorser  of  a  bill,  not 
bearing  interest  on  the  face  of  it,  is  only  liable  for  interest 
from  the  time  he  receives  notice  of  dishonour  (/).  But  this 
decision  seems  contrary  to  principle,  as  the  contract  by  drawer 
and  endorsers  is,  that  the  acceptor  shall  pay  at  maturity,  or 
that  they  will.  Any  damage  suffered  by  his  default  ought  to 
be  borne  by  them.  Accordingly,  it  is  held  that  a  person  who 
guarantees  a  bill,  must  pay  interest  upon  it  from  the  time  it  is 
due  (m).  There  is  one  case  in  which  the  plaintiff,  in  an  action 
against  the  endorser,  was  given  interest  from  the  time  of  dis- 
honour by  non-acceptance  (n).  It  does  not  appear,  however, 
whether  any  interval  had  elapsed  between  the  dishonour  and 
notice  to  the  defendant.  It  may  be  observed  that  the  further 
principle  laid  down  in  Walker  v.  Barnes ,  viz.,  that  the  drawer 
was  entitled  to  a  reasonable  time  to  pay  after  notice  of  dis- 
honour, has  been  expressly  overruled  by  a  much  later  case  (o). 
This  is  so  far  important  to  the  present  point,  as  showing  that 


iff)  Coffey  V.  GrtenweUy  10  A.  &  E.  222. 

{Ji)  Oantt  T.  Mackemitf  3  Camp.  51. 

{%)  Pierce  ▼.  FothergiU,  2  Bingh.  N.  C.  167.  [A  demand  may  sometimes 
be  dispensed  with  where  it  would  be  a  useless  formality  ;  Re  £<ut  of  England 
Banking  Co.,  L.  R  6  Bq.  368.] 

(]e)  Murray  v.  East  India  Co.,  5  B.  &  A.  204. 

\l)  Walker  v.  Bama,  6  Taunt  240. 

(m)  Ackermann  v.  EhreMperger,  16  M.  &  W.  99. 

(n)  ffarriton  t.  Dichaony  8  Gamp.  52  n. 

(o)  Siggers  v.  Lewis,  1  C.  M.  &  R.  870. 
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the  responsibility  of  the  drawer  or  endorser  was  considered  to 
be  mnch  less  identical  with  that  of  the  acceptor  in  those  days 
than  now. 

Where  a  note  is  payable  by  instalments,  and  on  failure  of  When  payment 
any  instalment  the  whole  is  to  become  due,  the  interest  is  to  i-y  i-tahnent. 
be  calculated  npon  the  whole  amount  remaining  due  after  any 
default,  and  not  npon  the  respective  instalments  at  the  time 
when  they  would  otherwise  have  been  payable  {p). 

Interest  does  not  run  after  a  tender  {q) ;  but  when  money  is  Tender;  pay- 
paid  into  court  upon  an  instrument  which  bears  interest,  the  ™®'**  ^^  ^^^' 
sum  must  cover  interest  down  to  the  date  of  payment  into 
court,  and  not  merely  to  the  commencement  of  the  action,  or 
the  plaintiflF  may  proceed  for  the  difference  (r).    In  all  other 
cases  interest  is  carried  down  to  final  judgment  (s). 

Where  the  defendant  by  his  pleading  admits  the  bill,  the  Production  of 
plaintiff  cannot  recover  interest  from  its  maturity  at  the  date  ^^ 
alleged  in  the  declaration  without  producing  the  bill  (/).   Where 
there  has  been  a  judgment  by  default,  it  appears  to  have  been 
held  that  the  note  need  not  be  produced  before  the  Master 
upon  a  rule  to  compute  (w). 

Interest  is  calculated  at  the  current  rate  of  the  place,  accord-  Rate  of  interest. 
ing  to  whose  laws  it  is  payable.  It  is  for  the  jury  to  say  what 
the  rate  of  interest  in  the  particular  place  is,  but  it  is  for  the 
judge  to  direct  them  as  to  the  place  according  to  whose  laws 
the  interest  is  to  be  assessed  {x).  Bills  and  notes  in  England 
bear  interest  at  the  rate  of  5^.  per  cent.,  both  at  law  and  in 
equity  {y). 

The  place  at  which  each  party  to  a  bill  or  note  undertakes  According  to  to 
that  he  hmself  wiW  pay  it,  is  with  regard  to  him  the  lex  IO0  ^«*'«>^«*^"- 
contractUSy  according  to  which  his  liability  is  governed  {z). 
Consequently,  with  regard  to  each  of  the  parties  to  a  bill, 
interest  in  the  nature  of  damages,  where  there  has  been  no 

ip)  Blake  v.  LatDrence^  4  Esp.  147. 
{q)  Dent  v.  Dunn,  3  Camp.  296. 
(r)  Kidd  V.  WaUcw,  2  B.  &  Ad.  705. 
(»)  Robinmn  v.  Bland,  2  Burr.  1081. 
{t)  ffutton  V.  Ward,  15  Q.  B.  26. 

(u)  Davit  V.  Barker,  8  G.  B.  606  ;  and  now  in  such  a  case,  judgment  by 
default  is  final,  15  &  16  Vict.  c.  76,  s.  93. 
(x)  Gihbt  V.  Fremont,  9  Exch.  25. 
(y)  Upton  V.  Ferrers,  5  Ves.  803. 
(z)  Story,  Oonfl.  Laws,  b.  315. 
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In  actions  express  Contract,  may  be  of  a  very  different  amount.    Where 

against  acceptor,  ^  j^j^  ^^  drawn,  endorsed,  and  accepted  in  France,  but  pay- 
able in  England,  it  was  held  in  an  action  against  the  acceptor, 
that  he  was  only  liable  for  the  English  rate  of  interest  (a). 

Drawer,  But  if  the  action  had  been  against  the  drawer,  upon  default  of 

the  acceptor,  his  liability  to  interest  would  have  been  regulated 
by  the  rate  of  interest  in  France.  "  The  drawer,  by  his  con- 
tract, undertakes  that  the  drawee  shall  accept,  and  shall  after- 
wards pay  the  bill  according  to  its  tenor.  If  this  contract  of 
the  drawer  be  broken  by  the  drawee,  either  by  non-acceptance 
or  non-payment,  the  drawer  is  liable  for  the  payment  of  the 
bill,  not  where  the  bill  was  to  be  paid  by  the  drawee,  but  where 
he,  the  drawer,  made  his  contract,  with  such  interest,  damages, 
and  costs  as  the  law  of  the  country  where  he  contracted  may 
allow"  («>). 

Or  endoraer.  When,  however,  a  bill  has  been  drawn  at  A.,  and  endorsed 

at  B.,  and  the  action  is  against  the  endorser,  it  is  a  question 
whether  this  endorsement  is  a  new  drawing  of  a  bill  at  B.,  or 
only  a  new  drawing  of  the  same  bill,  that  is,  a  bill  expressly 
made  at  A.  In  the  former  case  it  would  carry  interest  at  the 
rate  at  B. ;  in  the  latter,  at  A.  (c).  There  is  a  difference  upon 
this  point.  Pardessus  adopts  the  latter  opinion  (d).  He  says, 
"  L'obligation  de  dommages-int^r^ts  fait  par  tie  de  la  conven- 
tion intervenue  entre  le  tireur  et  le  preneur,  et  chaqne  endosseur 
s'est  port^  caution  d*ex6cuter  Tengagement  du  premier.  Chacun 
d*eux  pent  done,  dans  Tesp^ce  presentee,  ^tre  contraint  de  payer 
tous  les  dommages-interets  auxquels  le  d^faut  d'acquittement 
de  la  dette  pent  donner  lieu."  The  weight  of  authority  in 
England,  however,  is  certainly  in  favour  of  the  other  view. 
Lord  Langdale,  M.R.,  in  the  case  previously  cited  (e),  says, 
*'  At  the  time  when  there  is  a  breach  of  the  contract  of  the 
acceptor  by  non-payment  in  the  country  where  payment  is 
contracted  to  be  made,  there  may  be  a  contemporaneous 
breach  of  contract  by  the  drawer  or  endorser  in  the  country 
where  the  contract  was  entered  into — where  the  bill  was  drawn 


(a)  Cooper  v.  WaldegravCf  2  Bcav.  282. 

{b)  Per  Hon.  Pemberton  Leigh,  Allen  v.  KemhU,  6  Moo.  P.  C.  314,  321 ; 
Cougan  v.  Bankes,  Chitty,  Bills,  9th  ed.,  683  ;  Gibbs  v.  Fremont^  9  Exch.  26. 
{€)  Per  Alderson,  B.,  9  Bxch.  81. 
{d)  Coun  de  Droit  Com.  Art  1500. 
{e)  Cooper  v.  Waldegravef  2  Beav.  282,  285. 
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and  the  endorsement  made, — and  the  consequences  of  that 
breach  of  contract  might  be  goveraed  by  the  law  of  the  country 
where  it  takes  place."  Here  his  Honour  places  drawer  and 
endorser  as  each  liable  on  the  same  principle,  viz.,  according 
to  the  law  of  the  place  where  their  contract  was  made.  These 
words  are  relied  on  by  Mr.  T.  Pemberton  Leigh  in  Allen  v. 
Kemble  (/).  And  no  diflFerence  is  taken  between  the  cases. 
As  the  latter  decision  settled  the  liability  of  the  drawer,  accord- 
ing to  the  opinion  firat  quoted,  it  may  be  fairly  argued  that  the 
liability  of  the  endorser  would  have  been  similarly  settled,  if 
tlie  question  had  arisen.  The  high  authority  of  Mr.  J.  Story 
is  also  marshalled  on  the  same  side  (g). 

Where  interest  at  a  particular  rate  is  expressly  reserved  Where  interest 
.p.n  a,e  t^  ct  the  i..t^men,  i.  become,  o?  c„.L  p„t  of  I^^S* 
the  debt,  and  the  drawer  and  every  endorser  is  liable  to  pay 
this  exact  amount,  wherever  his  own  contract  was  made.  It 
is  not  an  additional  damage  accming  from  his  own  breach  of 
contract,  but  an  integral  part  of  the  sum  which  he  has  con- 
tracted to  ensure.  Interest  may,  however,  be  expressly  re- 
served, without  any  mention  of  the  rate.  It  such  cases, 
the  rule  is  laid  down  by  Mr.  Chancellor  Kent  (A),  and  by 
Mr.  J.  Story  («)  as  follows,  "The  law  of  the  place  where 
the  contract  is  made  is  to  determine  the  rate  of  interest,  when 
the  contract  specifically  gives  interest ;  and  this  will  be  the 
case,  though  the  loan  be  secured  by  a  mortgage  on  lands  in 
another  state,  unless  there  be  circumstances  to  show  that  the 
parties  had  in  view  the  law  of  the  latter  place  in  respect  to 
interest.  When  that  is  the  case,  the  rate  of  interest  of  the 
place  of  payment  is  to  govern." 

The  circumstances  which  utterly  vitiate  a  bill,  such  as 
fraud,  immorality,  and  illegality,  of  course  do  not  come  within 
our  object  (k).  But  as  the  bill  may  be  a  perfectly  fair  and 
legal  transaction,  and  yet  the  holder  have  no  right  to  recover 


(/)  6  Moo.  P.  C.  322. 

{(/)  Story,  Confl.  L.  s.  315.  [See  further,  Hirschfeld  v.  Smithy  L.  R. 
1  C.  P.  340  ;  35  L.  J.  C.  P.  177  ;  Lebd  v.  Tucker,  8  B.  &  S.  830  ;  L.  R. 
3  Q.  B.  77  ;  37  L.  J.  Q.  B.  46.] 

(A)  2  Kent  Com.  460,  461. 

\i)  Confl.  Laws,  s.  305. 

{}:)  See  Byles,  Bills,  6th  ed.,  95—105  ;  [10th  ed.  131-145.] 
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at  all,  or  only  a  part  of  the  sum  named  in  it,  the  question  of 
consideration  becomes  important 
Meet  of  want  ^g  between  immediate  parties  to  the  instrument,  such  as 

of  conaideration.     ,  ,  ^  ,  ii-i  ^ii. 

drawer  and  acceptor,  endorser  and  his  endorsee,  the  rule  is 
very  simple.  An  original  absence  of  consideration  {l)y  or  an 
entire  failure  of  consideration  (m),  will  be  an  entire  bar  to  the 
action.  And  a  partial  absence,  or  failure,  of  consideration  will 
be  a  bar  pro  tanto  (n). 

"  But  between  remote  parties,  for  example,  between  payee 
an.d  acceptor,  between  endorsee  and  acceptor,  between  en- 
dorsee and  remote  endorser,  two  distinct  considerations  at 
least  must  come  in  question  :  first,  that  which  the  defendant 
received  for  his  liability;  and  secondly,  that  which  the  plain- 
tiff gave  for  his  title.  An  action  between  remote  parties  will 
not  fail,  unless  there  be  an  absence  or  failure  of  both  these 
considerations.  And  if  any  intermediate  holder  between  the 
defendant  and  plaintiff  gave  value  for  the  bill,  that  intervening 
consideration  will  sustain  the  plaintiff's  title  **  (o).  Nor  is  it 
any  defence  in  an  action  by  endorsee  for  value  against  the 
acceptor,  or  any  other  person  who  has  received  no  considera- 
tion, that  the  plaintiff  took  with  notice  of  that  fact  (p) ;  unless 
the  endorsement  to  the  plaintiff  amounted  to  a  fraud  upon 
the  defendant,  of  which  the  plaintiff  at  the  time  w.as  aware  (q). 
And  the  same  rule  prevails,  though  it  was  indorsed  to  him 
after  due  (r).  But  where  the  bill  is  an  accommodation  bill, 
and  known  to  be  so  by  the  endorsee,  he  can  only  recover  on 
it  the  amount  he  has  actually  paid  on  it  (5) ;  though  if  he 
were  ignorant  of  that  fact,  he  might  recover  the  whole  amount^ 
although  he  had  not  paid  so  much  (i). 


(Z)  HoUiday  v.  Atkinsony  6  B,  &  C.  601  ;  Southall  v.  Rigg,  11  C.  B.  481  ; 
CrofU  V.  BtaU,  11  C.  B.  172. 

(w)   WeUs  V.  Hophinsy  6  M.  &  W.  7  ;  SoUy  v.  ninde,  2  C.  &  M.  616. 

(n)  Darnell  v.  Williams^  2  Stark.  166 ;  Barber  v.  JBackhouief  Peake,  86  ; 
Simpson  v.  Clarke,  2  C.  M.  *  R.  342. 

(0)  Byles,  Bills,  5th  ed.,  92;  Robinson  ^r.  Reynolds,  2  Q.  B.  196;  Collins 
V.  Martin,  1  B.  &  P.  661  ;  Hunter  v.  Wilson,  4  Exch.  489. 

(p)  Fentum  v.  Poccrh,  6  Taunt.  192  ;  MarUey  v.  Boycot,  2  E.  &  B.  46. 

{q)  Evans  v.  Kymir,  1  B.  &  Ad.  528. 

(r)  Sturteoani  v.  Ford,  4  M.  &  G!  101 ;  Stein  v.  YgUsias,  1  C.  M.  &  R. 
566  ;  Lazarus  v.  Cowie,  3  Q.  B.  459. 

is)  Jones  V.  Hihbert,  2  Stark.  804. 

\t)   Wiffen  V.  Robert,^  1  Eep.  261. 
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With  regard  to  failare  of  consideration,  three  things  are  Effect  of  failure 
to  be  Observed  :   1st,  that  if  the  consideration  for  which  the  °^  consideration, 
bill  wa»  given  is  once  executed,  no  sabsequent  tortious  act 
bj  which  the  defendant  is  deprived  of  the  benefit  of  that 
consideration,  can  be  a  defence  to  the  bill. 

Therefore  where  the  plaintifP  had  agreed  to  execute  a  lease 
of  premises  to  the  defendant^  and  the  defendant  had  accepted 
a  bill  for  the  consideration  money,  and  been  let  into  posses- 
sion, it  was  decided  to  be  no  answer  to  an  action  upon  the 
bill,  that  the  plaintiff  had  refused  to  execute  the  lease  {u). 
And  the  same  decision  took  place  where  the  bill  was  given 
for  the  price  of  goods,  which  the  plaintiflF,  who  was  the 
vendor,  had  forcibly  retaken  in  two  months  after  delivery  {x). 
In  each  case  the  only  remedy  was  by  cross  action  against  the 
plaintiff. 

2nd.  That  where  the  bill  is  given  in  pursuance  of  an 
agreement  to  pay  money  on  a  particular  day,  such  agreement 
being  absolute  and  not  dependent  upon  the  execution  of  the 
consideration  ;  the  non-performance  of  the  latter  is  no  defence 
to  an  action  on  the  bill,  while  the  contract  remains  open  and 
nnrescinded.  An  action  was  brought  upon  a  note  for  200/. 
There  was  an  agreement  of  the  same  date  with  the  note,  by 
which  it  appeared  that  in  consideration  of  200^  then  paid  or 
secured  to  them  by  the  defendant,  and  in  consideration  of 
1140Z.  to  be  paid  on  the  2nd  February,  the  plaintiffs  agreed 
to  convey  to  the  defendant  an  estate  subject  to  two  mortgages. 
The  estate  was  not  conveyed  owing  to  a  dispute  with  the 
mortgagee,  who  refused  to  assign  his  interest ;  Held  that  the 
action  on  the  note  was  maintainable.  Lord  Tenterden,  C.  J., 
put  the  decision  on  the  ground  that  by  the  agreement  the 
purchase-money  was  to  be  paid  on  the  2nd  February  in  any 
event.  Parke,  J.,  inclined  to  think  that  the  action  would  not 
have  been  maintainable,  if  the  circumstances  had  been  such 
that  the  defendant,  having  paid  the  200/.  as  a  deposit,  would 
have  been  entitled  to  recover  it  back.  This  he  could  not  do 
as  long  as  the  contract  remained  open.  But  that  was  the  case 
here,  for  the  plaintiffs  agreed  only  to  convey  the  estate  subject 

(u)  Moggridge  v.  Jone»,  14  East,  486. 

{x)  St^^ent  y.  WUkinmm,  2  B.  &  Ad.  320  ;  and  see  Grant  v.  Welchmany 
16  East,  207. 
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to  the  two  mortgages.  They  were  never  bound  to  convey  the 
legal  estate  to  the  plaintiff,  but  only  the  equity  of  redemption ; 
and  that  they  never  had  refused  to  convey  (y). 

3.  A  bill  of  exchange  cannot  be  accepted  on  a  quantum 
meruit  {z) ;  and  where  a  bill  or  note  is  given  for  the  price  of 
goods,  evidence  of  inferior  quality  is  never  admissible  in  re-, 
duction  of  the  claim  (a).  But  it  is  otherwise  where  the 
inferiority  of  the  article  arises  from  fraud  on  the  part  of  the 
seller ;  this  makes  the  bill  bad  ah  initio  {h).  It  would  appear 
then,  that  though  a  partial  absence  of  consideration  may  be  set 
np  {c),  a  partial  failure  of  consideration  never  can,  but  must 
always  be  matter  of  cross  action. 
Re-excliange.  For  an  explanation  of  re-exchange  on  dishonoured  bills, 

see  Byles,  Bills  {d).  The  drawer  of  the  bill  is  liable  to  re- 
exchange,  no  matter  how  many  the  hands  through  which  the 
bill  has  been  returned,  and  on  which  the  exchange  charges 
have  been  accumulating,  because,  by  making  himself  liable 
for  the  acceptor,  he  makes  himself  liable  for  all  the  conse- 
quences of  the  acceptor's  de&ult  {e)»  And  the  same  rule 
holds  as  to  an  endorser  (/).  But  the  acceptor  is  not  liable 
on  this  account,  as  his  contract  is  only  to  pay  the  sum  speci- 
fied in  the  bill,  and  legal  interest,  according  to  the  rate  of  the 
country  where  it  is  due  (g).  TV  here,  however,  the  maker  of 
a  note  made  it  *'  payable  in  Paris,  or  at  the  choice  of  the 
bearer,  in  Dover  or  London,  according  to  the  course  of  ex- 
change upon  Paris,"  and  shortly  after  all  direct  exchange 
ceased  between  London  and  Paris,  though  a  circuitous  course 
of  exchange  was  maintained  through  Hamburg ;  Held  that  the 

(y)  SpUler  y.  WeiOakty  2  B.  &  Ad.  155. 

(8)  Lord  Bllenborough,  2  Camp.  847. 

(a)  Ihid, :  Morgan  y.  Bichardaon,  1  Camp.  40  n. ;  Fleming  y.  Simpwn^ 
ibid.  ;  TrideyY.  Zame,  6  M.  &  W.  278  ;  [Cr^ips  y.  Smith,  Z  It.  L.B.  277  ] ; 
tlie  raling  oi  Tindal,  0.  J.,  in  De  Scwhanberg  y.  Buchanan^  5  0.  &  P.  845, 
upon  this  point  seems  incorrect. 

(6)  Lewis  V.  Cosgrave,  2  Taunt.  2 ;  Solomon  y.  Tamer,  1  Stark.  61. 

(c)  W^en  y.  Roberts,  1  Bsp.  261 ;  Jones  y.  Sibbert,  2  Stark.  304. 

(d)  5th  ed.,  812.  [10th  ed.,  412.  And  as  to  the  inadmissibility  of  eyi- 
denoe  of  an  alleged  custom  among  London  merchants,  giving  to  the  holder  an 
election  betTreen  the  re-exchange  and  the  amount  given  for  the  bill,  Sttse  Y. 
Pompe,  8  C.  B.  N.  S.  588  ;  30  L.  J.  C.  P.  75.] 

(e)  Mellish  v.  Simeon,  2  H.  Bl.  378. 
(/)  Auriol  V.  ThomMy  2  T.  R.  52. 

ig)  Napier  v.  Shneider,  12  East,  420 ;  Woolsey  v.  CraMoford,  2  Camp. 
445. 
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plaintiff  was  entitled  to  recover  npon  the  note,  according  to 
the  system  of  circnitons  exchange  existing  at  the  time  the  note 
was  presented  for  payment  (h). 

In  the  case  of  a  foreign  bill  of  exchange,  a  protest  for  non-  Protest  in  case 
acceptance  is  necessary  by  the  custom  of  merchants,  to  charge  ^^  ***^*«^ 
the  drawer  (t) ;  but  it  may  be  dispensed  with  under  those 
circumstances  which  render  notice  of  dishonour  unneces- 
sary {k).  Protesting  inland  bills  is  unknown  to  the  Common  And  inland  bills. 
Law  (l) ;  but  St.  9  &  10  W.  III.  c.  17,  authorises  the  pro- 
testing for  non-payment  of  all  inland  bills  for  the  amount  of 
5/.  or  upwards,  drawn  payable  at  any  time  after  date  ;  and 
3  &  4  Ann.  c.  9,  s.  4,  authorises  a  protest  of  the  same  bills 
for  non-acceptance,  for  which  protest  there  shall  be  paid  2s. 
and  no  more.  And  2  &  3  W.  IV.  c.  98,  allows  the  protesting 
for  non-payment  of  all  bills  of  exchange,  which  are  made 
payable  at  any  place,  other  than  the  place  named  as  the  resi- 
dence of  the  drawee.  No  bills  can  be  protested  except  such 
as  come  within  the  words  of  the  statutes,  and  a  bill  payable 
so  many  days  after  sight  is  not  within  stat.  W.  III.,  and  no 
expenses  of  protesting  can  be  recovered  upon  it  {m).  It  has 
been  thought  that  the  stat.  of  3  &  4  Ann.  c.  9,  which  places  pro- 
missory notes  on  the  same  footing  for  all  practical  purposes  as 
bills,  authorises  protest  (n).  It  certainly  does  not  do  so  in 
terms,  and  if  they  were  included,  it  ii  strange  no  mention 
should  be  made  of  them  in  2  &  3  W.  IV.,  c.  98.  Since 
it  has  been  decided  that  interest  may  be  recovered  on  an 
inland  bill  without  protest  {o)^  the  practice  has  become  quite 
useless. 

Expenses  of  noting  and  postage,  incurred  on  the  return  of  Noting  and 
an  inland  bill,  must  be  specially  laid  {j>) ;  and  it  is  doubtful  i***"**«®- 

{h)  Pollard  v.  Herries,  3  B.  fc  P.  835. 

(€)  Oaie  T.  Walsh,  6  T.  R.  239  ;  Orr  r.  Maginnu,  7  East,  859. 

(k)  Rogtri  y.  Stephens,  2T.  R.713;  as  to  these  circumstances  see  Bicker* 
dike  V.  BoUman,  2  Sin.  L.  C.  22.    [6tli  ed.,  45.] 

(0  Byles,  BUl8,5th  ed.,  198  [10th  ed.,  259];  LefOeyy,  MiUsy  4T.  R.  173. 

(to)  LefOey  t.  MiUs,  4  T.  R.  170. 

(n)  Bylee,  BUls,  193.     [10th  ed.,  259.] 

(o)   WindU  T.  Andrews,  2  B.  As  A.  696. 

(jp)  Ilobbs  y.  Christmas,  Byles,  BiUs,  192  [10th  ed.  258] ;  Kendrick  y. 
ZoTnax,  2  0.  &  J.  405.  [Under  the  Summary  Procedure  on  Bills  of  Ex- 
diange  Act,  1855,  18  As  19  Vict,  c  67,  s.  5,  the  holder  of  a  dishonoured  hill 
or  note  has  the  same  remedies  for  expenses  of  noting  as  for  the  amount  of  the 
bill  or  note.] 
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whether  a  charge  for  noting  is  in  any  case  recorerable  on  an 
inland  bill  that  has  not  been  protested  {q). 

A  party  to  a  bill,  who  has  been  sued  npon  it,  cannot  recoyer 
the  costs  of  the  suit,  in  an  action  against  the  party  who  is 
liable  to  him  (r). 

A  party  to  a  bill,  who  transfers  it  without  endorsement, 
does  not  warrant  the  solvency  of  the  parties  to  it  (s),  and  no 
action  can  be  maintained  against  him,  if  it  is  dishonoured. 
He  does,  however,  warrant  it  to  be  such  a  bill  as  it  purports  to 
be.  Therefore  if  it  is  forged  (/);  or  if,  professing  to  be  a 
foreign,  it  is  really  an  inland  bill,  and  therefore  void  for  want 
of  a  stamp,  the  transferor  must  refund  the  amount  received, 
though  he  was  ignorant  of  the  defect,  and  though  the  bill 
would  have  been  paid,  notwithstanding  the  defect,  only  for  the 
bankruptcy  of  the  acceptor  (w),  or  the  laches  of  the  holder  (a?). 


(q)  Kendriek  v.  Lomax,  ibid.,  ubi  sup, 

(r)  See  ante,  pp.  46,  47. 

(«)  Fenn  v.  Harruon,  8  T.  R.  767. 

\t)  Jones  V.  Jiyde,  6  Taunt.  488. 

(u)  Oompertz  v.  BarOett,  2  E.  &  B.  849. 

(x)   WiUon  T.  Vysavy  4  Taunt.  288. 


CHAPTER  IX. 


1.  Actions  for  BmU. 

2.  Actions  on  Covenami  to  Repair, 

3.  Actions  on  Covenant  to  BuUd  or 

Mine, 

4.  Actions  on  Covenant  to  pay  Re- 

neuxU  Fine» 


6.  Actions  on  Covenant  to  Insure, 

6.  Actio7is  on  Covenant  to  pay  Rates. 

7.  Actions  on  CovcTumt  to  deliver 

up  possession, 

8.  Actions  on  Covenant  not  to  assign. 


In  a  previous  chapter  I  examined  contractB  relating  to  the 
purchase  or  sale  of  land,  and  the  damages  which  might  arise 
£rom  their  breach.  In  the  present  chapter  I  propose  to  collect 
together  those  contracts  which  relate  to  the  terms  on  which  it 
is  to  be  held.  The  most  universal  and  important  of  these  is 
the  contract  for  payment  of  rent.  Others,  such  as  covenants 
to  repair,  present  important  matter  for  consideration  also. 
Covenants  for  title,  quiet  enjoyment,  and  against  incumbrances, 
have  been  discussed  before  (a),  as'referring  rather  to  the  nature 
of  the  thing  parted  with,  than  the  manner  in  which  it  was  to 
be  occupied. 

Rent  is  generally  a  fixed  sum,  reserved  by  a  written  instru-  Actiona  for  rent, 
ment.  In  this  case  difficulty  can  seldom  arise,  as  the  jury 
have  merely  to  give  a  verdict  for  the  amount  claimed  for 
arrears,  and  interest  upon  it  from  the  time  due  {b).  Where 
there  was  a  lease  of  coal  mines  to  the  defendant,  yielding,  and 
paying  yearly  for  every  ton  of  coal  that  should  be  worked, 
raised,  or  got  in  each  year,  not  exceeding  13,000  tons  in  any 
year,  Sd.  per  ton,  or  yielding  and  paying  that  amount  of 
money,  viz.  433/.  6s,  bd,  each  year  as  fixed  rent,  whether  the 
coal  should  be  worked  or  not,  and  also  9^.  per  ton  for  each  ton 
over  and  above  that  quantity ;  it  was  held  that  the  whole  rent 
was  payable,  though  the  mine  was  so  exhausted  that  the  lessee 


(a)  Ante,  pp.  142—151. 


(6)  3  &  4  W.  IV.  c.  42,  8.  28. 
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could  not  raise  13,000  tons  of  coal  in  a  year  (c).  The  only  two 
cases  which  ever  admit  of  conflicting  evidence  as  to  the  amount 
to  be  received  are,  where  the  rent  is  claimed  in  an  action  for 
use  and  occupation,  and  where  a  right  to  an  apportionment  is 
set  up. 

1.  Debt  for  use  and  occupation  lay  even  at  common  law, 
although  there  had  been  a  demise  at  a  fixed  rent,  provided  it 
could  be  treated  as  a  mere  agreement,  and  not  a  lease  {d). 
But  by  11  Geo.  II.  c.  19,  s.  14,  it  is  lawful  for  a  landlord, 
where  the  agreement  is  not  by  deed,  to  recover  a  reasonable 
satisfaction  for  the  lands,  &c.  held  or  occupied  by  the  defendant, 
in  an  action  on  the  case  for  the  use  and  occupation  of  what  is 
so  held  or  enjoyed ;  and  if  in  evidence  any  parol  demise,  or  any 
agreement  (not  being  by  deed)  whereon  a  certain  rent  was  re- 
served, shall  appear,  the  plaintiff  in  such  action  shall  not  there- 
fore be  non-suited,  but  may  make  use  thereof  as  evidence  of 
the  quantum  of  the  damages  to  be  recovered. 

Where  there  has  been  an  agreement  settling  the  amount  of 
rent,  of  course  the  case  is  clear,  and  such  agreement  may  be 
proved  for  this  purpose,  though  void  as  a  lease  by  the  Statute 
of  Frauds  {$).  Such  an  agreement^  however,  is  only  evidence 
of  the  amount  of  rent  to  be  paid,  where  the  lessee  has  enjoyed 
under  it.  And  where  the  lessee  took  under  an  agreement 
which  he  never  signed,  and  the  lessor  failed  to  fulfil  the  agree- 
ment, in  the  principal  point  which  had  induced  the  lessee  to 
propose  becoming  a  party  to  it,  the  Court  held  that  he  could 
scarcely  be  said  to  have  so  enjoyed.  Accordingly,  the  jury 
were  at  liberty  to  find  any  such  value,  as  they  considered  that 
which  he  had  enjoyed  to  be  worth  (/).    Even  payment  of  rent 


(c)  £tUe  y.  Th(mp9on,  13  M.  &  W.  487  ;  H.  y.  Bedworth,  8  East,  887  ; 
[JervU  y.  Tomkinton,  1  H.  &  N.  195  ;  26  L.  J.  Ex.  41.  In  an  action  re> 
cently  brought  for  breach  of  a  covenant  to  dig  an  annual  amount  of  not  leas 
than  1000  tons  of  potter's  day,  an  equitable  plea  that  there  was  no  clay,  and 
therefore  performance  was  impossible,  was  held  good,  the  ooyenant  not  being 
considered  to  amount  to  a  stipulation  for  a  minimum  rent  in  any  event ; 
Lord  aifford  v.  WaUt,  L.  R.  6  C.  P.  677  ;  40  L.  J.  C.  P.  86.  Equity  will 
not  relieve  a  tenant  from  his  liability  to  pay  rent  after  premises  have  been 
burnt  down,  even  thou^  the  landlord  have  received  funds  from  an  insurance 
office,  and  refused  to  rebuild ;  Lcfj/i  v.  Denis,  1  E.  &  E.  474 ;  28  L.  J. 
Q.  B.  168.] 

(d)  Gibson  v.  Kirh,  1  Q.  B.  850. 

(e)  De  Medina  v.  Poison,  Holt,  47. 

(/)  TomUnson  v.  Day,  2  B.  &  B.  680 ;  Swatnuin  v.  Ambler,  8  Exch.  72. 
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at  a  particular  rate  is  only  evidence  of  an  agreement,  and  will 
not  be  conclnsiye,  where  any  facts  show  that  such  rate  was  not 
intended  to  be  permanent.  A  tenant  was  let  into  possession 
of  land  during  the  currency  of  a  term,  the  rent  then  being 
47/.,  with  an  agreement  that  at  the  end  of  the  term  he  was  to 
]>ay  SOI.  He  paid  the  47/.,  but  disputes  arising  on  the  new 
agreement,  it  was  abandoned,  and  he  continued  to  occupy.  It 
was  held  that  the  jury  were  to  consider  what  was  a  fair  rent 
for  the  continued  holding,  and  that  no  necessary  inference 
could  be  drawn  from  the  former  holding  at  47^  {g). 

The  question  as  to  the  value  of  the  premises  is  of  course  one  Value  of  pre- 
entirely  for  the  jury.  Some  light  may  be  thrown  upon  the  ?^*!^^^u^ 
principles  which  should  guide  them  in  cases  of  difficulty,  by  extrinsic  circmn' 
reference  to  cases  decided  under  the  acts  for  assessing  to  the  »<»«»<»»• 
poor  rates.  It  has  been  held  for  this  purpose,  that  lands  and 
houses  are  rateable,  not  only  with  reference  to  what  may  be  re- 
garded as  their  present  intrinsic  value,  but  to  any  circumstance 
which  for  the  time  increases  the  beneficial  interest  of  the  party 
who  enjoys  them.  Thus,  where  a  small  plot  of  ground  was 
rendered  valuable  by  a  mineral  spring,  and  the  buildings  upon 
it  derived  a  profitable  character  from  that  circumstance,  the 
lands  and  buildings  were  held  to  be  rateable  with  the  spring, 
at  the  profits  which  they  produced  in  association  (h).  So  where 
any  right  is  attached  to  the  possession  of  a  tenement,  as  a  soke 
mill,  which  is  entitled  to  the  sole  multure  of  all  the  com  and 
grain  in  the  neighbourhood,  or  a  canteen  in  a  barracks,  which 
naturally  attracts  all  the  custom  of  the  soldiers  and  their  fol- 
lowers (t).  And  so  where  machinery  is  demised  along  with  the 
tenement,  whether  that  machinery  be  real  or  personal  pro- 
perty {k).  Of  course  there  is  this  difference  between  the  rules 
to  be  observed  in  assessing  for  poor  rate,  and  assessing  for  rent ; 
that  in  the  former  case,  the  entire  value  of  the  tenements  and 
their  adjuncts  is  to  be  taken  into  consideration,  whether  such 
additional  value  has  been  conferred  upon  them  by  the  act  of 
the  tenant  himself  or  not ;  but  for  the  purpose  of  ascertaining 

iu)  Thetford  {Mayor  of)  v.  TyUr,  8  Q.  B.  95. 

{h)  R.  V.  MiUer,  Cowp.  619. 

(t)  A  T.  Bradf<yrd,  4  M.  &  S.  317. 

\h)  R,  V.  St,  NkhoUuy  Gloucester,  Caldcc.  262  ;  R,  v.  Uogg,  1  T.  R.  721  ; 
R,  V.  Quest,  7  A.  &  B.  951;  Reg,  v.  Uadani^  17  Q.  B.  220 ;  [Reg,  v.  Let, 
L,  R.  1  Q.  B.  241.] 
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Beneficial  con- 
tract with  land- 
lord not  part 
of  value  of 
premises. 


Annual  value, 
how  estimated. 


Period  for  which 
plaintiff  can 
recover. 


Rent  in  general 
cannot  be  appor- 
tioned. 


the  rent  due  to  the  landlord,  only  such  value  as  has  been  re- 
ceived at  the  time  of  the  demise  can  be  taken  into  account. 
Otherwise  the  tenant  would  be  paying  a  rent  upon  the  outlay 
of  his  own  capital.  But  although  the  value  of  lands  or  tene- 
ments  consists  not  only  in  the  land  itself,  but  also  in  those 
things  which  have  been  attached,  so  as  to  become  part  of  it, 
the  case  is  different  where  the  increased  value  arises  from  a 
contract  by  the  landlord,  to  do  something  which  will  be  bene- 
ficial to  the  occupier.  For  instance,  to  supply  a  public-house 
with  ale  at  fixed  prices,  or  to  provide  a  tenant  with  horses  to 
be  used  on  or  off  the  tenement  as  a  moving  power,  or  with 
steam  for  the  like  purpose.  The  compensation  for  the  power 
can  in  neither  case  form  a  part  of  the  value  of  the  subject  of 
the  occupation  (I),  This  is  clearly  a  matter  quite  independent 
of  the  demise,  and  in  respect  of  which  either  party  may  main- 
tain an  action  on  the  contract. 

The  annual  value  is  properly  estimated  at  the  rent  which  a 
tenant  would  give,  he  paying  the  poor  rates  and  the  expenses 
of  repairs,  and  the  other  annual  expenses  for  making  the  sub- 
ject .of  occupation  productive;  if  the  subject  of  occupation  be 
of  a  perishable  nature,  or  require  an  annual  expense  to  secure 
its  existence,  an  allowance  ought  to  be  made  on  that  account. 
It  is  on  this  principle  that  buildings,  machinery,  canals,  gas- 
works, &c.  are  rated  at  a  less  proportion  than  arable  or  other 
land  (m). 

Where  the  tenant  has  not  come  into  possession  under  the 
plaintiff,  the  latter  can  only  recover  for  the  time  during  which 
he  himself  has  had  a  legal  title,  although  he  may  have  had  the 
equitable  estate,  as  assignee  of  the  equity  of  redemption  long 
before  (w). 

2.  The  general  principle  of  law  is,  that  there  can  be  no 
apportionment  of  rent,  except  by  the  assent  of  the  parties, 
either  in  respect  of  a  portion  of  the  time,  or  a  portion  of  the 


{I)  Per  Parke,  B.,  Rohinaon  v.  Learoydj  7  M.  &  W.  48 ;  [Sunderland  Pariah 
V.  Sunderland  Unifm^  34  L.  J.  M.  C.  121.] 

{m)  R,  V.  Lower  MiUon,  9  B.  &  C.  810  ;  Reg.  v.  Cambridge  Ga*  Light 
Co. J  8  A.  &  E.  73  ;  R,  v.  Adames^  4  B.  &  Ad.  61.  [An  allowance  should 
be  made  for  ground -rent  if  paid  by  the  occupier  ;  Barber  v.  Brown^  1  C.  B. 
N .  S.  121  ;  26  L.  J.  C.  P.  41,  and  for  the  annual  repairs  of  perishable  farm- 
buildings  and  machinery,  and  in  respect  of  their  contingent  or  future  renewal  or 
reconstruction  when  past  repair  ;   R.  v.  WeiUj  L.  K  2  Q.  B.  542.] 

(w)  Cobb  V.  CarpenteTf  2  Camp.  13,  n. 
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property.    Therefore  where  there  has  been  a  surrender  or  an 

eviction  in  the  middle  of  the  period  for  which  rent  is  payable, 

the  landlord  cannot  recover  rateably  for  the  shorter  period 

daring  which  the  tenant  was  in  possession  (o).    Nor  can  he 

recover  any  part  of  the  rent,  where  he  has  himself  evicted  the 

tenant  from  part  of  the  land ;  but  where  there  has  been  a  sur-  When  rent  may 

render  of  part  of  the  land,  or  the  lessor  has  entered  upon  part  ^  ^^^^  kt. 

for  a  forfeiture,  or  by  special  condition  for  entry,  or  the  lessee 

be  evicted  from  part  of  the  land  by  title  paramount,  the  rent 

shall  be  apportioned  (p).    And  so,  where  the  reversion  is 

severed  by  a  grant  of  part  of  the  premises,  the  rent-service 

incident  to  the  reversion  shall  be  apportioned  (q).    Possession 

by  a  tenant,  who  has  been  let  in  by  the  lessor  under  a  lease  of 

prior  date,  and  still  in  existence,  is  an  eviction  by  superior  title, 

such  as  would  create  an  apportionment  of  rent  in  favour  of  a 

subsequent  lessee.    But  where  such  lease  lasts  for  the  entire 

term  over  which  the  subsequent  lease  was  to  extend,  the  lease 

is  utterly  void  as  to  that  part,  and  the  rent  is.  not  apportion- 

able,  and  no  distress  can  be  maintained  for  it  (r).    No  action 

will  lie  for  use  and  occupation  of  a  part,  where  there  has  been 

an  eviction  of  another  part  by  the  lessor  (s). 

Various  statutory  provisions  have  passed,  to  remedy  the  evil  Apportionment 
which  arose  on  the  determination  of  leases,  by  a  death  in  the  ^^  »*»*»*«• 
middle  of  the  current  half-year.  In  such  cases  the  rent  for  the 
fractional  period  was  wholly  lost.  The  party  who  made  the 
lease,  or  his  representatives,  could  not  recover,  because  the  rent 
was  never  due ;  and  the  person  next  entitled  could  not  recover, 
because  the  tenant  had  never  been  in  possession  of  his  land. 
By  the  joint  operation  of  11  Geo.  II.  c.  19,  s.  15,  and  4  W.  IV. 
c.  22,  s.  1,  in  all  cases  in  which  a  lease  determines  on  the  death 
of  the  lessor  (although  not  strictly  tenant  for  life),  or  on  the 
death  of  the  life  during  which  the  lessor  was  entitled,  the 
representatives  of  the  lessor  in  the  former  case,  or  the  lessor 
himself  in  the  latter  may  recover  a  rateable  portion  of  the 
rent  growing  due. 

(o)  WalU  y.  Atcheiony  3  Bingh.  462  ;  HaU  v.  Butycss,  5  B.  &  C.  332. 

(p)  Co.  Lit.  148,  a;  3  Rep.  22. 

iq)  Co.  Lit.  148,  a  ;  18  Rep.  57,  a. 

(r)  Neale  v.  MaekenzU^  1  M.  &  W.  747. 

(«)  Reete  v.  Birdj  1  C.  M.  &  R.  36  ;  orennliDg  Stoke*  v.  Cooper,  8  Camp. 
514,  n.,  contra.  As  to  pleading  eviction,  see  1  Wms.  Saund.  204,  n.  2. 
[1  Wms.  Notes  to  Saund.  209,  n.  2.] 
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The  next  section  of  the  last-named  Act  (t),  provided  that  in 
case  of  any  rent-service  reserved  on  a  lease,  made  subsequent 
to  16  June,  1834,  by  a  tenant  in  fee  or  for  life,  or  person 
demising  under  a  power,  and  also,  in  case  of  all  other  rents  and 
fixed  periodical  payments  of  any  description,  payable  under  any 
instrument  executed,  or  (in  case  of  a  will)  coming  into  opera- 
tion after  the  same  date,  there  shall  be  an  apportionment 
thereof  on  the  death  of  any  person  interested  in  such  rents, 
&c.,  or  on  the  determination,  by  any  other  means  whatsoever, 
of  the  interest  of  such  person,  so  that  he  or  his  representatives 
shall  be  entitled  to  a  proportion  according  to  the  period  since 
the  last  payment. 
Apportionment  [The  relief  given  by  these  Acts  has  been  extended  by  the  recent 
Act,  1870.  Apportionment  Act,  1870,  33  &  34  Vict.  c.  35.  Section  1  enacts, 

that  all  rents,  annuities,  dividends,  and  other  periodical  payments 
in  the  nature  of  income  (whether  reserved  or  made  payable  under 
an  instrument  in  writing  or  otherwise)  shall,  like  interest  on 
money  lent,  be  considered  as  accruing  from  day  to  day,  and  shall 
be  apportionable  in  respect  of  time  accordingly.  And  by  section 
2,  the  apportioned  part  of  any  such  rent,  annuity,  dividend,  or 
other  payment,  shall  be  payable  or  recoverable  in  the  case  of  a 
continuing  rent,  annuity,  or  other  such  payment,  when  the  entire 
portion  of  which  such  apportioned  part  shall  form  part,  shall  be- 


[(t)  4  &  5  W.  IV.  c.  22,  B.  2.  This  act  was  held  only  to  apply  to  cases 
in  which  the  interest  of  the  person  interested  in  rents  and  payments  was 
determined  by  his  death  or  by  the  death  of  another  person  ;  but  not  to  allow 
an  apportionment  to  be  made  between  the  real  and  personal  representatives  of 
a  tenant  in  fee ;  Browne  v.  Amyotf  3  Hare,  173  ;  Beer  v.  Beer,  12  C.  B. 
60  ;  21  L,  J.  C.  P.  124  ;  Ex  parte  auloWy  3  K.  &  J.  689 ;  26  L.  &  J.  Ch. 
513.  Seemingly  it  applied  only  to  the  death  of  the  party  entitled  to  the  rent 
in  whose  favour  it  was  to  be  apportioned,  not  to  the  death  of  the  party  bound 
to  pay.  The  Court  of  Queen's  Bench  expressed  a  strong  opinion  that  no 
apportionment  could  take  place  where  the  tenancy  had  been  put  an  end  to  by 
the  act  of  tl^e  landlord  ;  Olderskaw  v.  Holt,  12  A.  &  S.  590.  In  no  case  did 
the  statute  apply  to  payments  which  were  not  due  under  some  instrument  in 
writing ;  Be  Marhhy,  4  My.  &  Cr.  484  ;  CatUey  v.  Arnold,  1  Johns.  &  H. 
651 ;  28  L.  J.  Ch.  352.  It  was  held  to  apply  to  suits  arising  out  of  leases 
made  after  the  passing  of  the  Act,  but  by  virtue  of  powers  contained  in  settle- 
ments or  wills  executed  or  coming  into  operation  previous  to  that  date.  See 
Lock  v.  De  Buryh,  4  De  Q.  &  Sm.  470  ;  20  L.  J.  Ch.  884  ;  Plummer  v. 
WhUeley,  Johns.  585  ;  29  L.  J.  Ch.  247  ;  though  in  Fletcher  y.  Moore,  26 
L.  J.  Ch.  530,  an  opinion  to  the  contrary  was  expressed  by  Kindersley,  V.  C. 
See  further  as  to  the  operation  of  this  Act,  St.  Avbyn  v.  St.  Aubyn,  30  L.  J. 
Ch.  917  ;  1  Drew.  &  Sm.  611  ;  MUU  v.  Trumper,  L.  R.  1  Bq.  671 ;  and  as 
to  annuities.  Trimmer  v.  Danhy,  23  L.  J.  Ch.  979 ;  RobiMon  v.  Bobinson,  2 
It.  C.  L.  B.  370.] 
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come  dne  and  payable,  and  not  before,  and  in  the  case  of  a  rent, 
annuity,  or  other  such  payment  determined  by  re-entry,  death,  or 
otherwise,  when  the  next  entire  portion  of  the  same  would  have 
been  payable  if  the  same  had  not  so  determined,  and  not  before.] 

The  legislature,  with  its  usual  anxiety  to  support  the  interests 
of  landlords,  has  also  enacted  some  provisions  with  a  view  to 
secure  the  recovery  of  their  premises,  when  the  period  of 
tenancy  has  expired. 

By  11  Geo.  II.  c.  19,  s.  18,  if  any  tenant  shall  give  notice  of  Tenant  holding 
his  intention  to  quit  the  premises  holden  by  him,  at  a  time  ^  quit  given  ^ 
therein  mentioned,  and  shall  not  deliver  up  possession  at  such  himselt 
time,  he  shall  pay  double  the  rent  which  he  should  othei'wise 
have  paid,  and  so  during  his  continuance  in  possession. 

Notice  by  the  tenant  under  this  statute  may  be  by  word  of 
mouth  {u).  But  it  must  state  such  an  ascertained  time  as 
would  bind  the  landlord,  and  enable  him  to  get  another  tenant. 
Accordingly  where  the  notice  was  that  he  would  leave  when  he 
got  another  situation,  which  he  did  get,  this  was  held  insuffi- 
cient (v).  And  on  the  same  principle  of  reciprocity,  the  notice 
must  be  given  by  a  tenant  competent  to  determine  his  tenancy, 
and  at  the  proper  distance  of  time  necessary  to  make  such  a 
notice  valid.  Therefore,  where  a  tenant,  who  could  determine 
his  holding  by  a  six  months'  notice,  gave  a  shorter  one,  and 
then  held  over,  the  landlord  was  not  allowed  to  distrain  for 
double  rent  (x). 

The  4th  Geo.  II.  c.  28,  s.  1,  provides,  that  whenever  any  Holding  over 

.  .  •         •    i.  •  i?   1      J         J  after  notice  by 

tenant,  or  person  coming  into  possession  of  land  under  a  landlord, 
tenant,  shall  wilfcQly  hold  over  after  the  end  of  the  term,  and 
after  notice  in  writing  for  delivering  up  possession  from  his 
landlord  or  lessor,  or  the  person  to  whom  the  remainder  or  re- 
version shall  belong,  he  shall  pay  double  the  yearly  value  of 
the  premises.  This  statute,  being  a  penal  one,  is  to  be  strictly 
Interpreted.  Where  the  defendant  was  tenant  of  a  room  in  a 
mill,  through  which  the  revolving  shaft  of  a  steam-engine 
passed,  it  was  ruled  that  in  calculating  the  double  value,  the 


(tt)  Timmins  t.  Bovflinsonf  3  Burr.  1603.  [The  analogooB  Irish  Act,  15 
(Jeo.  II.  c.  8,  s.  9  (It.  ),  required  written  notice  ;  Farrd  t.  lionnelly,  4  Ir.  L.  B. 
476.] 

(v)  Farranct  ▼.  Elkington^  2  Camp.  591. 

(x)  Johnttone  y.  IluoUestone,  4  B.  &  C.  922. 
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Dednction  on 
acconnt  of  pay- 
ments made  by 
the  tenant. 


value  of  the  power  of  the  steam-engine,  which  was  supplied  by 
the  landlord  to  turn  the  machinery  by  means  of  this  shaft, 
could  not  be  taken  into  consideration.  The  Court  said  that 
although  the  rent  paid  was  an  entire  sum,  part  of  it  was  paid, 
not  for  the  value  of  the  occupation,  but  for  the  landlord's  per- 
formance of  a  contract  to  do  something  beneficial  to  the  tenant* 
If  the  landlord,  by  means  of  the  tenant  having  held  over,  is 
prevented  from  using  the  steam-power  beneficially,  and  de- 
prived of  profit  thereby,  he  has  a  remedy  on  his  contract  with 
the  tenant  to  give  up  at  the  end  of  the  term,  or  for  a  trespass 
in  continuing  to  occupy,  and  may  recover  compensation  for  his 
loss  by  way  of  special  damage  (y). 

This  statute,  it  will  be  observed,  requires  the  notice  to  be  in 
writing  (z). 

[The  action  for  double  value  must  be  brought  by  the  person 
standing  in  the  position  of  landlord  or  lessor.  It  cannot, 
therefore,  be  brought  by  a  person  to  whom  the  landlord  has 
granted  a  fresh  lease  to  commence  from  the  expiration  of  the 
former  lease,  and  who  is  prevented  from  coming  into  pos- 
session (a).  The  holding  over  must  be  contumacious,  and  not 
under  a  bond  fide  though  mistaken  claim  of  right  (&).] 

The  landlord's  claim  to  rent  is  always  liable  to  be  reduced 
by  the  amount  of  any  payment  necessarily  made  by  the  tenant, 
in  liquidation  of  a  charge  upon  the  land,  or  a  debt  due  from 
the  landlord.  Of  this  nature  are  payments  made  in  respect  of 
ground-rent  to  the  superior  landlord  (c) ;  interest  due  upon  a 
mortgage  prior  to  the  lease  (d) ;  an  annuity  charged  upon  the 
land  (e);  property-tax  (/);  land-tax  and  paving-rates  (g). 
And  it  makes  no  difference  that  the  landlord  was  not  really 
liable  to  the  tax  in  question,  if  by  his  own  laches  in  not  estab- 

(y)  Robinson  v.  Learoyd,  7  M.  &  W.  48. 

(z)  See  as  to  the  requisites  of  such  a  notice,  Page  v.  Mwe^  15  Q.  B.  684. 

[(a)  Blatckford  v.  CW<?,  6  C.  B.  N.  S.  514  ;  28  L.  J.  C.  P.  140.  See  as  to 
the  landlord's  right  to  recover  from  the  old  lessee  the  costs  of  an  action  brought 
against  him  by  the  new  lessee,  antef  p.  55.] 

[(b)  Swinfm  v.  Bacon,  6  H.  &  N.  184,  846  ;  30  L.  J.  Ex.  33.] 

(c)  Sapsford  v.  Fletcher^  4  T.  R.  511.  See  Boodle  v.  Cambell,  8  Sco.  N.  R. 
104  ;  7  M.  &  (J.  386. 

(d)  Johnson  ▼.  Jones,  9  A.  &  B.  809. 

(e)  Taylor  v.  Zamira,  6  Taunt.  624. 
(/)  Baker  v.  Davis,  3  Camp.  474. 

(g)  Andrew  v.  Hancock,  1  B.  &  B.  37.  [See  as  to  deducting  land-tax  after 
its  redemption,  Moody  y.  Dean  and  Chapter  of  Wells,  1  H.  &  N.  40  ;  25  L. 
J.  Ex.  273.] 
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lishing  his  exemption,  the  tenant  has  been  forced  to  pay  (h). 
The  amount  bo  deducted  must,  however,  be  paid  strictly  in 
exoneration  of  the  landlord.  Therefore  where  the  plaintiff 
demised  land  to  the  defendant  upon  a  building  lease,  at  the 
rent  of  60/.,  clear  of  all  rates  and  assessments,  the  sewers-rate 
and  land-tax  excepted,  and  the  defendant,  by  building,  in- 
creased the  rateable  value  of  the  land  to  300/.  per  annum,  he 
was  only  allowed  to  deduct  the  sewers-rate  and  land-tax  upon 
the  original  rent,  and  not  upon  the  improved  value  (f). 

Deductions  of  this  sort  are  pro  tanto,  a  payment  of  the  rent,  Sliould  be  plead- 
and  not  a  set-off,  and  should  be  pleaded  accordingly  {k).    By      "  i»y"Jaen  . 
the  express  terms  of  the  statutes,  payments  of  land-tax,  paving-  Should  be  de- 
rates, and  property-tax  must  be  deducted  from  the  rent  due ;  ^^^  due?*"*  ^^ 
and  if  the  tenant  pays  the  rent  in  fiill,  without  making  such  a 
deduction,  he  is  left  without  remedy  (/).    The  same  principle 
appears  to  be  laid  down  by  Park,  J.  (m),  as  applicable  to  other 
payments,  as,  for  instance,  of  ground-rent.     The  reason  is, 
that  when  the  entire  rent  is  paid,  where  part  only  is  really  due, 
the  surplus  is  a  voluntary  payment,  with  full  knowledge  of  the 
facts,  and  therefore  not  recoverable  (n). 

II.  Covenants  to  repair  may  throw  that  obligation  either 
upon  the  tenant  or  the  landlord.  The  tenant  also  may  either 
contract  to  keep  in  repair  during  the  tenancy,  or  leave  in  repair 
at  its  determination. 

1.  When  the  tenant  covenants  to  keep  in  repair,  an  action  Actions  against 
may  be  brought  for  breach  of  covenant  at  any  time  during  the  nimTto^keep^^ 
continuance  of  the  lease  (o).    And  Lord  Holt  ruled  that  in  repair, 
such  a  case  the  measure  of  damages  was  the  amount  it  would 
cost  to  put  the  premises  into  repair  (p).    This  view,  however, 
has  been  departed  from  in  later  cases,  and  it  has  been  ruled  that 


(h)  Swatman  v.  Amhlery  24  L.  J.  Ex.  185. 

(i)  Smith  V.  Humble,  15  C.  B.  321. 

(jt)  Saps/ord  v.  Fletcher,  ubi  iup.;  Denhy  v.  Afoore,  IB.  &  A.  123  ; 
Franklin  v.  Carter,  1  C.  B.  750. 

(l)  Andrew  v.  Ifancoch,   ubi  sup. ;    Stubba  v.  Parsons f  3  B.  &  A.   616 
Cumming  ▼.  Bedborou^h,  15  M.  &  W.  438. 

(m)  Carter  v.  Carter,  5  Bingh.  409,  410. 

(n)  See  1  Sm.  L.  C.  163,  6th  Ed. 

(o)  Luxmore  v.  Robson,  1  B.  &  A.  584.  [A  covenant  to  put  in  repair  can 
only  be  broken  once ;  and  when  damages  have  been  u^c^  recovered  in  respect  of 
that  breach,  no  more  can  be  recovered  ;  Cotcard  v.  Grfuory^  L.  R.  2  C.  P. 
163;  86  L.  J.  C.  P.  1.] 

{p)   Vivian  v.  Champion,  2  Ld.  Baym.  1125. 
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the  measure  of  damage  is  the  extent  to  which  the  marketable 
value  of  the  reversion  is  injured.  This  would  be  very  great  if 
the  lease  were  near  its  expiration;  very  small  if  it  had  a  long 
time  to  run  (q).  A  recent  case  (r)  seems  opposed  to  this  rule. 
The  action  was  upon  a  contract  to  repair.  Plea  that  the  pre- 
mises were  in  good  repair  until  they  were  accidentally  burnt 
down,  and  verdict  for  the  defendant  upon  this  plea.  Danu^es 
were  to  be  assessed  contingently,  in  case  the  plea  should  be 
held  bad,  and  Bolfe,  B.,  directed  nominal  damages.  He  said 
that  otherwise,  as  the  action  was  brought  during  the  tenancy, 
the  plaintiff  might  put  the  money  into  his  pocket,  and  then 
bring  another  action  for  non-repair,  in  which,  on  the  principle 
contended  for  by  the  plaintiff,  he  would  be  entitled  again  to 
recover  substantial  damage.  The  plaintiff,  he  thought,  could 
at  most  recover  damages  on  account  of  the  premises  continuing 
out  of  repair  up  to  the  commencement  of  the  action,  and  he  did 
not  see  how  these  damages  could  be  other  than  nominal.  It  is 
clear  however,  that  this  decision  must  have  rested  upon  the 
circumstances  of  the  particular  case.  As  the  source  of  the 
injury  was  found  to  be  accidental,  no  damages  could  of  course 
be  given  for  allowing  the  premises  to  get  out  of  repair.  The 
only  ground  of  action  was  for  not  putting  them  into  repair. 
This  would  be  measured  by  the  extent  to  which  the  reversion 
was  injured  by  such  neglect  at  the  time  of  action.  No  actual 
damage  was  proved,  and  as  the  premises  were  insured,  and  the 
whole  thing  was  mere  accident,  the  jury,  no  doubt,  were  of 
opinion  that  the  reversion  was  not,  in  fact^  damaged  sub- 
stantially by  any  wrong  commuted  by  the  defendant  Nominal 
damages  in  such  a  case  were  quite  just.  To  lay  it  down,  how- 
ever, as  a  general  rule,  that  damages  must  necessarily  be 
nominal  for  leaving  a  house  in  ruins  during  the  currency  of  the 
term,  would  clearly  be  absurd,  and  could  never  have  been  in- 
tended. The  value  of  the  reversion  would  be  essentially  injured. 
Nor  would  the  objection  of  the  learned  baron  apply  to  damages 
given  on  this  account.  The  plaintiff  might,  no  doubt,  put  the 
money  into  his  pocket,  and  commence  a  fresh  action  next  day, 
but  he  could  not  recover  substantial  damages  in  such  an  action, 

(q)  Doe  d.  Worcetter  School  Trtuteea  v.  RotdandSf  9  0.  &  P.  784  ;  Smith 
y.  Peat,  9  Exch.  161  ;  23  L.  J.  Ex.  84. 
(r)  Marriott  y.  CoUon,  2  C.  &  K.  553. 
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imlesB  he  oonld  proTe  some  additional  iDJnry  to  his  reversion, 
subsequent  to  that  for  which  he  had  been  already  recompensed. 
[But  though  Marrioii  t.  Cottofi  cannot  be  treated  as  an 
authority  («),  neither  can  it  be  said  that  the  rule  laid  down  in 
Doe  Y.  Rowlands^  that  the  injury  to  the  marketable  valae  of 
the  reyersion  is  the  measure  of  damages,  is  of  universal  applica- 
tion. In  a  case  which  was  much  considered  in  Ireland,  the 
lease,  containing  a  covenant  to  keep  in  repair  by  the  lessee, 
had,  at  the  time  of  action  brought,  more  than  eight  hundred 
years  to  run.  It  was  argued  that  the  lessor  was  only  entitled 
to  nominal  damages,  the  measure  of  damages  being  not  the 
amount  which  would  restore  the  premises  to  their  pristine  con- 
dition at  the  date  of  the  lease,  but  the  amount  of  injury  done 
to  the  reversion,  and  that  one  shilling  laid  out  at  interest  would 
at  the  end  of  eight  hundred  years  far  exceed  the  sum  which 
the  plaintiffs  could  then  claim.  Maziere  Brady,  C,  after  ex- 
pressing doubts  both  of  Marriott  v.  Cotton^  and  Dob  v.  Rowlands^ 
and  remarking  on  the  difficulty  of  saying  what  upon  the 
authorities  should  be  the  measure  of  damages,  refused  to  say 
that  nominal  damages  only  could  be  recovered,  and  left  it 
generally  to  the  master  to  ascertain  the  amount  of  damage 
sustained  by  the  plaintiff  in  consequence  of  the  dilapidations  (/). 
And  shortly  afterwards  in  England,  where  a  lessee  sued  his 
Bub-lessee  for  breach  of  a  covenant  to  keep  in  repair,  he  was 
held  entitled  to  recover  substantial  damages  although  he  had 
no  reversion,  the  lessor  having  ejected  both  lessee  and  sub- 
lessee for  non-payment  of  rent  Bramwell,  B.,  said,  that  the 
criterion  of  damage  proposed,  namely,  the  diminution  in  value 
of  the  reversion  was  a  very  good  test,  but  not  the  only  test  of 
the  damages  to  be  recovered;  and  Watson,  B.,  said  'Hhe 
damages  recovered  are  usually  such  as  are  sufficient  to  put  the 
premises  into  repair.  As  a  matter  of  fact,  it  is  never  proved 
in  evidence  to  what  extent  the  reversion  is  damaged  "  (u). 


[(«)  In  BdL  y,  ffayden,  9  Ir.  0.  L.  Rep.  301,  where  Bubetantial  damages 
were  recovered  pending  the  term,  O'Brien,  J.,  stated  that  he  had  procured 
from  the  offices  of  the  Queen's  Bench  in  England,  copies  of  the  orders  made  in 
MarrwU  y,  CoUon,  and  that  the  case  went  to  the  court  above,  and  the  verdict 
for  nominal  damages  was  set  aside,  and  a  verdict  entered  for  sabetantial 
damages.] 

[(t)  Macnamara  v.  Vincentf  2  Ir.  Ch.  Rep.  481.] 

[(tt)  Daviet  V.  Underwood,  2  H.  &  N.  670  ;  27  L.  J.  Ex.  113.] 
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In  a  recent  case  the  action  wag  brought  by  the  assignees  of 
a  bankrupt  lessee  against  the  representatives  of  the  lessor  for 
breaches  of  covenants  to  put  premises  in  repair  and  keep  them 
in  repair.  The  defendants,  inter  alia,  pleaded  to  the  breach  of 
covenant  to  keep  in  repair  for  a  defence  on  equitable  grounds, 
that  the  lessee  had  recovered  a  sum  of  1080Z.  in  an  action  for 
breaches  of  the  covenants  to  put  and  keep  in  repair,  and  that 
if  he  had  expended  that  sum  in  putting  the  premises  in  repair, 
the  want  of  repair  now  complained  of  would  not  have  existed. 
Upon  demurrer  it  was  held  that  this  was  a  bad  plea,  and  that 
the  matters  alleged  in  it  did  not  amount  to  a  bar  of  the  action, 
but  went  in  mitigation  of  damages  (2;).] 
Where  the  land-  Where  the  landlord  is  forced  to  repair  himself  even  in  the 
Wms^  ^^"^  midst  of  his  tenant's  term,  in  order  to  save  a  forfeiture  of  his 

own  estate  to  his  head  landlord,  the  measure  of  damages  will, 
of  course,  be  the  cost  of  such  repairs,  so  far  as  they  are  fit 
and  necessary.  And  it  is  not  necessary  for  the  plaintiff  to 
prove  that  the  defendant  assented  to  the  repairs  being  done  by 
him,  because,  if  there  is  no  assent,  the  plaintiffs  would  be 
trespassers  and  liable  to  an  action  for  the  entry  (y).  In  such 
a  case  it  would  not  operate  in  mitigation  of  damages,  that 
the  plaintiff  had,  before  the  commencement  of  the  action, 
assigned  the  premises  to  a  third  party,  who  pulled  them 
down  and  entirely  rebuilt  them.  The  injury  was  done  when 
his  breach  of  covenant  compelled  the  plaintiff  to  lay  out 
money  (z). 
When  damage  rpj^^  interest  in  premises  passes  from  the  execution  of  the 

was  before  exe-  ^  ^ 

cation  of  lease,      lease,  though  the  duration  of  the  term  may  date  from  some 

anterior  period.  Therefore,  where  the  tenant  entered  upon 
the  premises  in  June,  and  the  lease  was  executed  in  Novem- 
ber, habendum  from  June,  with  covenant  to  repair:  an  ac- 
tion was  brought  upon  the  covenant,  the  breach  being  that 
he  pulled  down  and  altered  the  premises  between  June  and 
November ;  it  was  held  that  only  nominal  damages  could  be 
recovered  (a), 

[{x)  Coward  v.  Gregory,  L.  R.  2  C.  P.  158 ;  86  L.  J.  C.  P.  1.  The  diffi- 
culty of  reducing  the  measure  of  damages  to  fixed  rules  in  such  cases  is  dwelt 
upon  in  the  judgment  of  Willes,  J.] 

(y)  CoUey  v.  Streeton,  2  B.  &  G.  273. 

(z)  Ibid,  f  tibi  sup. 

(a    Shaw  y.  Kay,  1  Ezch.  412. 
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The  assignee  of  a  lease  is,  of  conrse,  only  liable  for  breach  Damages  against 
of  covenants  committed  during  his  own  holding.  But  where  a«^8^®®  ^^  ^®*^- 
the  lease  has  passed  through  several  hands,  and  the  premises 
are  out  of  repair  when  the  action  is  brought,  and  are  proved 
to  have  been  so  when  they  were  held  by  the  defendant,  it  will 
be  for  him  to  show  how  much  of  the  injury  arose  subsequent 
to  his  occupation.  And  in  default  of  evidence  by  him,  the 
jury  may  assess  the  damage  at  the  whole  amount  to  which  he 
would  have  been  liable,  had  all  the  dilapidations  taken  place  in 
his  own  time  (&). 

Of  course  strict  proof  must  always  be  given  of  the  amount  Proof  of  dis- 
of  disrepair.  Accordingly,  where  a  county  court  judge  told  ^^^' 
the  jury  that  this  action  was  not  like  one  for  goods  sold  and 
delivered,  and  that  the  plaintiff  might  rest  upon  general 
evidence  in  support  of  his  particulars  of  demand,  without 
proving  every  item,  especially  as  the  jury  had  viewed  the 
premises  with  the  particulars  of  demand  in  their  hands,  and 
would  therefore  be  able  to  judge  if  the  plaintiff  had  made  out 
his  case, — a  new  trial  was  granted  (c). 

2.  Where  the  action  is  brought  upon  the  covenant  to  re-  when  action  is 
pair  at  the  end  of  the  term,  the  damages  are  such  a  sum  as  brought  at  the 

*  end  of  the  term. 

will  put  the  premises  into  the  state  of  repair  in  which  the 
tenant  was  bound  to  leave  them  ;  where,  beside  the  covenant 
to  repair,  there  is  also  a  covenant  to  insure  against  fire  for  a 
specific  sum,  the  defendant's  liability,  in  case  of  the  premises 
being  burnt  down,  is  not  limited  to  this  sum.  The  condition 
is  only  intended  as  an  additional  security  to  the  landlord  (d). 
The  defendant,  however,  is  not  liable  to  pay  for  improved 
modes  of  doing  the  work,  by  means  of  which  the  parts 
repaired  are  more  durable  than  they  were  on  their  former 
principle  of  construction  (e). 

When  the  covenant  is  only  to  repair  the  demised  premises, 
the  defendant  is  not  bound  to  repair  any  buildings  afterwards 
erected,  even  though  he  was  wrong  in  erecting  them,  and  no 
damages  can  be  recovered  in  respect  of  the  disrepair  into 
which  they  may  have  fallen  (/). 

(6)  Smith  V.  Peat,  9  Batch.  161  ;  23  L.  J.  Ex.  84. 

(c)  Smith  V.  Douglas,  16  C.  B.  81. 

{d)  Digby  ▼.  Atkituon,  4  Camp.  276. 

(«)  Sotoard  v.  LeggaU,  7  C.  &  P.  613. 

(/)  Doe  d,  Worcester  School  Trustees  v.  Rotdands,  9  C.  &  P.  784.  [Every  such 
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When  plaintirs 
interest  has 
ceased. 


Damages  mast 
arise  fix>]n  the 
defendant's 
neglect. 


Meaning  of  a 
covenant  to 
repair. 


It  is  no  answer  to  a  claim  for  dilapidations,  that  the  plaintiff's 
interest  in  the  premises  has  ceased.  The  plaintiff  may  be 
liable  over  to  his  superior  landlord ;  but  independently  of  this, 
the  objection  cannot  be  set  np  by  a  party  who  is  himself  in 
fault  (g). 

Of  course  no  claim  can  be  maintained  for  any  damages 
which  do  not  flow  immediately  from  the  defendant's  neglect. 
Therefore,  where  the  plaintiff  held  land  under  several  cove- 
nants, one  of  which  was  a  covenant  to  repair,  vdth  a  right  of 
entiy  by  the  landlord  on  breach  of  the  covenants,  and  made  a 
sub-lease  to  the  defendant,  with  a  covenant  to  repair,  which 
was  broken  by  the  defendant  The  head  landlord  ejected 
the  plaintiff  for  breach  of  all  the  covenants,  including  that 
violated  by  the  defendant.  It  was  held  that  the  plaintiff 
could  not  recover  from  the  defendant  the  value  of  the  term  so 
forfeited,  since  there  were  other  breaches  besides  those  in  the 
defendant's  lease,  and  it  did  not  appear  on  which  of  them  the 
ejectment  had  turned.  And  Maule,  J.,  and  Bosanqnet,  J., 
doubted  whether,  in  any  case,  the  sub-tenant  could  be  liable  in 
such  an  action  for  all  the  consequences  to  his  landlord  of  a 
breach  of  covenant  contained  in  a  lease  to  which  he  was  not 
himself  a  party  {h). 

In  estimating  the  amount  of  damages,  it  is  of  course,  im- 
portant to  know  what  state  of  repair  the  tenant  was  bound  to 
put  the  premises  into.  Where  the  covenant  is,  "  to  put  the 
premises  into  repair,"  this  clearly  means  to  put  them  into  a 
better  state  of  repair  than  the  tenant  found  them  in  (t).  It 
has  also  been  decided,  however,  that  a  covenant  to  '*  keep  "  in 
repair  involves  a  covenant  to  put  in  repair.     For  they  cannot 


covenant  must  be  construed  according  to  its  particular  words ;  Comuk  v.  Clei/ef 
3  H.  &  G.  446  ;  34  L.  J.  Ex.  19  ;  and  sometimes  a  distinction  may  exist 
between  a  liability  to  repair  newly-erected  houses  and  a  liability  to  impair 
newly-erected  additions  to  existing  houses  ;  per  Bramwell,  B.,  lb.] 

ig)  Clow  V.  Broffden,  2  M.  &  G.  39  ;  [and  see  Daviu  v.  Underwood,  ante,  p. 
191.  In  another  case,  a  lessor  recovei^d  substantial  damages  for  dilapidations, 
although  at  the  expiration  of  the  term  the  premises  were  pulled  down  under  a 
verbal  arrangement  for  that  purpose  made  previously  with  a  proposed  new 
lessee.  But  in  this  case  the  Court  laid  stress  on  the  Uct  that  t&e  agreement 
with  the  proposed  new  lessee  was  verbal  only,  and  therefore  not  binding  on 
either  party ;  Jtawlingi  v.  Morgan,  18  C.  B.  N.  S.  776  :  84  L.  J.  C.  P. 
186.] 

{h)  Cfhw  V.  Brogden,  ubi  tup.,  2  Sco.  N.  B.  808,  814,  S.  C. 

(i)  Belcher  v.  M*lntoth,  8  C.  &  P.  720. 
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be  kept  in  good  repair  without  being  put  into  it  (k).    But  the  what  amount 
amount  of  repair,  of  course,  depends  on  the  age  and  class  of  ^^  ^^^  ^ 

*^  *-  °  necessary. 

the  house,  and  must  differ  as  that  may  be  a  palace  or  a 
cottage.  No  one  is  bound  to  give  his  landlord  a  new  house 
instead  of  an  old  one  (I).  A  house  in  Spitalfields  may  be 
repaired  with  materials  inferior  to  those  requisite  for  repairing 
a  mansion  in  Grosvenor  Square  (m).  And,  accordingly,  where 
a  lessee  took  premises,  which  at  the  time  were  old  and  out  of 
repair,  under  a  covenant  to  repair ;  and  they  were  destroyed 
by  fire,  it  appeared  that  the  cost  of  reinstating  them  would 
amount  to  1635Z.,  but  they  would  then  be  more  valuable  by 
600Z.  than  they  were  at  the  time  of  the  fire  ;  it  was  decided 
that  defendant  was  only  liable  to  pay  1035/.,  that  being  the 
amount  which  the  plaintiff  had  really  lost  (n).  This  is  all 
quite  clear ;  but  a  more  difficult  question  arises  as  to  how  far 
evidence  of  actual  disrepair,  as  distinguished  from  mere  in- 
feriority, may  be  admitted.  The  rule  laid  down  in  Stanley  v. 
Towgood  (o),  and  Maniz  v.  Oaring  (p),  and  approved  of  in 
Payne  v.  Eaine  (q),  was,  that  evidence  might  be  given  as  to  the 
age  and  class  of  the  premises,  with  their  general  condition  as 
to  repair;  but  that  the  defendant  could  not  prove  in  detail 
that  such  and  such  a  part  was  out  of  order.  Burdeti  v. 
Withers  (r)has  been  thought  to  go  beyond  this.  There  the 
defendant's  counsel  wished  to  cross-examine  as  to  the  state  of 
the  premises  at  the  time  of  his  coming  into  possession.  The 
evidence  was  refused,  and  a  new  trial  was  granted  in  conse- 
quence. Lord  Denman  said,  "  It  is  very  material  with  a  view 
both  to  the  event  of  the  suit,  and  the  amount  of  damages,  to 
show  what  the  previous  state  of  the  premises  was."  And  in 
Payne  v.  Haines  Alderson,  B.,  says,  **  The  marginal  note  (s) 
of  Burdeti  v.  Withers  may  be  incorrect ;  but  the  judgment  is 


(jfe)  Payne  v.  Haine,  16  M.  &  W.  641  ;  [Boston  v.  PraU,  2  H.  &  0.  676  ; 
83  L.  J.  Ex.  81,  233,  in  Ex.  Ch.] 

(l)  Per  Alderson,  R,  Belcher  v.  Mcintosh,  8  C.  &  P.  723. 

(m)  Per  Parke,  B.,  Payne  v.  ffaine,  16  M.  &  W.  646. 

(n)   Yates  v.  Dunster,  11  Ex.  15  ;  24  L.  J.  Ex.  226. 

(o)  3  B.  N.  C.  4. 

(p)  4  B.  N.  C.  461. 

iq)  16  M.  &  W.  646. 

(r)  7  A.  &  E.  186. 

(«)  **  The  defendant  is  entitled  to  prove  at  the  trial  wl^t  the  state  of  the  pre- 
miBes  was  at  the  time  of  the  demise. " 

o  2 
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qnite  right,  and  shows  that  a  lessee  who  has  contracted  to  keep 
demised  premises  in  good  repair,  is  entitled  to  prove  what  their 
general  state  of  repair  was  at  the  time  of  the  demise,  so  as  to 
measure  the  amount  of  damages  for  want  of  repairs  by  refer- 
ence to  that  state."  This  reconciles  that  case  with  the  others 
mentioned  before.  The  question,  therefore,  for  the  future  will 
probably  be,  not  so  much  as  to  the  admissibility  of  such  evi- 
dence, as  the  purpose  to  which  it  may  be  applied.  Since  Payne 
V.  ffaine,  a  tenant  cannot  justify  keeping  premises  in  bad  re- 
pair, because  they  happened  to  be  in  that  state  when  he  took 
them.  But  evidence  of  this  nature,  like  evidence  of  age,  will 
be  admissible  to  show  how  far  they  were  capable  of  being  re- 
paired at  all,  and  what  amount  of  repair  could  have  been  con- 
templated by  the  covenant  (/). 

The  doctrine  of  Payne  v.  ffaine  will  be  peculiarly  diflBcult  of 

application  in  the  case  of  assignees  of  a  term,  where  the  original 

lease  contained  covenants  to  repair.    Each  assignee  is  only  liable 

for  breach  of  covenant  committed  during  his  own  holding.    But 

if  he  is  bound,  not  only  to  keep  the  premises  in  as  good  repair 

as  he  got  them,  but  to  put  them  into  better,  where  there  is 

.   actual  disrepair,  he  wiU  in  effect  be  liable  for  all  the  breaches 

of  his  predecessors.    In  the  recent  case  of  Smith  v.  Peat  («),  it 

is  said  he  might  be  called  to  prove  the  state  of  the  premises  at 

the  time  of  the  assignment  to  him.    But  it  is  clear  that  that 

dictum  must  be  taken  with  some  limitation. 

EzpeniieB  of  The  expenses  of  survey  are  usually  borne  by  the  landlord, 

survey.  uuless  there  be  some  special  agreement  to  the  contrary.    It  is 

not,  therefore,  common  in  an  action  for  breach  of  covenant,  by 
the  dilapidation  of  premises,  to  allow  to  the  landlord  the  ex- 
penses he  has  been  put  to  in  ascertaining  what  has  been  the 
extent  of  injury  sustained.  Incidentally,  however,  the  jury 
consider  this  matter,  in  estimating  the  amount  of  damages 
they  give  by  their  verdict  (x). 


{t)  See  Harris  v.  Jones,  1  M.  &  Rob.  178,  and  Outteridge  v.  Afunyard, 
tb.,  834,  836,  where  Tindal,  0.  J.,  says,  "  Where  a  very  old  building  is  de- 
mised, and  the  lessee  enters  into  a  covenant  to  repair,  it  is  not  meant  that  the 
old  building  is  to  be  restored  in  a  renewed  form  at  the  end  of  the  term,  or  of 
greater  value  than  it  was  at  the  commencement  of  the  term.  What  the 
natural  operation  of  time  flowing  on  effects,  and  all  that  the  elements  bring 
about  in  diminishing  the  value  constitute  a  loss,  which,  so  far  as  results  from 
time  and  nature,  falls  on  the  landlord." 

(u)  9  Exch.  161  ;  28  L.  J.  Ex.  84. 

(«)  Woodf.  L  &T.  466,  5th  ed.     [489,  7th  ed.,  by  Harrison  and  Horn.] 
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A  tenant  [was]  not  liable,  on  his  general  covenant  to  re-  Bepaira  of  party- 
pair,  for  the  repairs  of  a  party-wall  effected  nnder  14  Geo.  III. 
e.  78  (y),  except  so  far  as  they  were  rendered  necessary  by  his 
own  defanlt,  and  it  was  for  the  landlord  to  establish  the  cir- 
cumstances nnder  which  he  claimed  to  charge  the  tenant  with 
any  proportion  of  the  expense  so  incurred  (z). 

The  landlord's  claim  to  recover  for  breach  of  a  covenant  to  Where  there  is  a 
repair  may  depend  on  the  performance  of  some  condition  pre-  '^^^''''  ^"^ 
cedent,  such  as  putting  the  premises  in  repair  himself  (a). 
Snch  a  condition,  when  applied  to  a  single  house  and  premises, 
is  indivisible,  and  where  the  landlord  has  only  repaired  a  part 
he  cannot  recover  for  non-repair  by  the  tenant,  even  of  the 
very  part  which  he  has  put  into  repair.  But  if  the  covenant 
applied  to  two  separate  dwelling-houses,  of  which  one  might  be 
completely  enjoyed,  though  the  other  was  not  in  a  condition 
for  proper  occupation,  the  covenants  would  be  divisible,  and 
the  performance  of  one  part  would,  it  seems,  entitle  to  an 
action  for  the  non-performance  of  the  corresponding  part  of 
the  covenant  (b). 

Where  one  count  of  a  declaration  stated  an  agreement  by 
plaintiff  and  defendant  to  take  certain  premises,  subject  to  a 
covenant  to  repair,  and  alleged  non-repair ;  the  second  count 
stated,  that  in  consideration  that  defendant  was  tenant  to 
plaintiff  of  a  certain  other  messuage,  he  promised  to  use  it  in 
a  tenant-like  manner,  laying  as  a  breach,  that  he  had  made 
holes  in  the  walls,  &c. :  one  demise  only  as  to  one  house  was 
proved ;  it  was  held  that  damages  could  not  be  recovered  on 
both  counts,  as  they  must  be  taken  to  refer  to  different  mes- 
suages (c). 

3.  Covenants  to  repair  on  the  part  of  the  lessor  present  no  Action  against 
distinction  as  to  the  tfmount  of  damages  that  may  be  recovered.  ^^^  ^^^^' 
In  an  action  by  the  tenant  on  such  a  covenant,  it  was  held  that 
he  could  not  recover,  as  special  damage,  rent,  taxes,  and  other 
sums  laid  out  upon  a  house  into  which  the  plaintiff  was  forced 


[(y)  Repealed  by  28  &  29  Vict  c.  90,  a.  34.] 

(«)  Moore  v.  Clarke  6  Taunt.  90. 

[(a)  Neale  v.  Ratcliff,  15  Q.  B.  916  ;  Coward  v.  Qrtgwy,  L.  R.  2  C.  P. 
153 ;  36  L.  J.  C.  P.  1.  See,  as  to  the  tenant's  right  to  timber,  Br\%iol 
(Dean  and  Chapter)  ▼.  Jonei,  1  R  &  K  484 ;  28  L.  J.  Q.  B.  201.1 

(6)  NeaUv.  Raldiff,  15  Q.  B.  916. 

(c)  Holford  V.  DtmneU,  7  M.  &  W.  348. 
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AeUona  for 
breach  of  bnild- 
ing  ooyenantB. 


to  moye,  while  his  own  was  nninhabitable.  Because,  although 
the  defendant  covenanted  to  repair,  he  did  not  coyenant  to  find 
him  another  house  while  the  repairs  were  going  on,  any  more 
than  he  would  have  been  bound  to  do  so  if  the  premises  had 
been  consumed  by  fire  (d).  But  an  allowance  might  be  made 
for  the  additional  time  during  which  he  was  obliged  to  be  in 
another  house,  on  account  of  defendant's  delay  in  commencing 
repairs  (e).  Where  the  defendant  covenants  to  repair  part  of 
the  premises  only,  injury  done  to  the  other  parts  by  the  non- 
repair of  the  former  may  be  recovered,  if  it  resulted  from 
neglect  on  the  plaintiff's  part  (/).  It  was  ruled  in  one  case, 
that  if  the  premises  become  more  out  of  repair  after  the  com- 
mencement of  the  action,  the  jury  may  consider  this  in  assess- 
ing damages  (g).  This,  of  course,  only  applies  where  the  de- 
fendant is  still  liable  (A). 

III.  Building  and  Mining  covenants.  For  breach  of  these, 
the  only  criterion  is  the  amount  of  damage  the  plaintiff  has 
suffered  by  the  diminished  value  of  the  premises.  Plaintiff 
agreed  to  let  defendant  land  for  ninety-eight  years,  from  1835, 
at  a  pepper-corn  rent  for  three  years,  and  afterwards  at  1161. 
per  annum.  Defendant  was  to  build  on  the  ground  in  three 
years,  and  then  accept  a  lease.  There  was  a  proviso  for  re- 
entry in  case  of  default.  Defendant  did  not  build,  and  in  1839 
plaintiff  got  possession  of  the  land.  He  then  demised  to  B. 
for  the  residue  of  defendant's  term,  at  a  pepper-corn  rent  for 
the  year  ending  Midsummer,  1840 ;  70/.  for  the  next  year,  and 
140/.  for  the  rest  of  the  term.  He  then  sued  defendant  for 
breach  of  agreement  to  build;  and,  amongst  other  things, 
claimed  as  damages  the  difference  between  the  rent  which  he 
would  have  obtained  up  to  1841,  had  defendant  kept  his  agree- 
ment, and  that  which  he  was  to  obtain  from  the  new  tenant : — 
Held  that  the  jury  were  not  bound  to  give  him  that  difference; 
that  the  real  measure  was  the  damage  he  had  on  the  whole 
sustained,  and  that  in  estimating  this  they  must  consider  the 
new  agreement  he  had  entered  into.    Accordingly  they  found 


(d)  Qrten  v.  Eoki,  2  Q.  B.  225. 

(e)  lUd,, 
(/)  Ih\d, 

\g)  Shortridge  v.  Lamplttghf  2  Ld.  Baym.  803  ;  see  anUj  p.  64. 
dh)  See  further  as  to  damages  recoTerable  against  the  lessor,  Coward  y. 
Oregtrryy  L.  B.  2  C.  P.  153 ;  86  L.  J.  C.  P.  1.] 
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that  no  damage  had  accmed  beyond  21.  which  had  been  paid 
into  Court  («). 

In  a  yery  recent  case,  the  action  was  on  a  contract,  by  which  Covenant  to 
the  defendants  agreed  that  if  the  plaintiff  would  surrender  to  '^•' 
his  lessor  the  land  then  in  his  possession,  they  would,  on 
obtaining  a  lease  of  it  to  themselves,  sink  a  shaft  to  the  depth 
of  130  yards  in  search  of  coal,  and  if  they  found  a  vein  of 
marketable  coals,  would  pay  the  plaintiff  2500/.  The  defen- 
dants never  sank  a  shaft.  Evidence  was  given  that  if  a  shaft 
had  been  sunk  to  the  depth  of  130  yards,  a  vein  of  marketable 
coal  would  have  been  found :  the  cost  of  such  a  shaft  would 
have  been  2600/.  The  judge  told  the  jury,  that  the  plaintiff 
had  a  right  to  have  a  pit  sunk  to  the  depth  agreed  on  at  the 
defendants'  cost,  and  that  they  ought  either  to  estimate  the 
damages  with  reference  to  the  expense  of  so  doing,  or  might 
give  the  amount  which  would  have  become  payable  on  the 
contingency.  A  verdict  was  given  for  2500/.  A  rule  to  enter 
nominal  damages  was  reftised.  Pollock,  G.  B.,  Alderson,  B., 
and  Martin,  B.,  gave  no  opinion  as  to  which  alternative  in 
the  judge's  ruling  was  most  correct.  Parke,  B.,  inclined  to 
think  that  the  expense  of  sinking  the  pit  was  a  wrong  criterion 
of  damage,  because  the  plaintiff  could  not  go  upon  the  land 
and  make  it.  But  at  all  events,  he  said,  this  was  a  case  for 
more  than  nominal  damages ;  and  as  the  defendants  had  been 
iustmmental  in  preventing  the  discovery  of  marketable  coal, 
they  ought  to  pay  the  plaintiff  such  an  amount  as  he  had  lost 
by  their  neglect  to  perform  the  covenant  (fc).  If  this  had  been 
a  covenant  between  the  lessor  and  lessee  of  the  mine,  Baron 
Parke's  objection  would  of  course  fail,  since  at  the  expiration  . 
of  the  lease  he  could  himself  sink  the  pit.  As  long  as  there 
was  any  chance  that  a  mine  might  be  found,  he  would  obviously 
be  entitled  to  the  cost  of  the  shaft,  which  the  defendant  had 
undertaken  to  make  at  his  own  expense.  But  suppose  all 
possibility  of  a  mine  being  found,  and  therefore  of  any  advan- 
tage being  derivable  from  the  shaft,  could  be  negatived,  what 
would  be  the  damages  then  ?  None  could  be  given  in  respect 
of  the  payment  of  2500/.,  because,  by  the  hypothesis,  it  could 


(i)  Olderthaw  v.  ffolt,  12  Ad.  &  E.  590. 
{k)  PeU  V.  Shearman,  ,10  Exch.  766, 
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CoYenant  to  pay 
renewal  fine. 


Covenant  to 
insure  where  no 
I068  has  occurred. 


never  become  due.  Then  the  damages  would  be  measured  by 
the  loss  he  had  sustained  by  not  having  a  shaft  sunk,  free  of 
charge,  in  his  own  land.  It  is  hard  to  see  that  more  than 
nominal  damages  could  be  recovered  for  this ;  since  here  also, 
by  the  hypothesis,  no  damage  could  accrue  from  breach  of  the 
covenant,  as  no  benefit  would  flow  from  its  performance. 

IV.  There  are  various  cases  in  which  the  occupier  of  land 
covenants  to  make  certain  payments,  connected  with  his  in- 
terest in  it. 

1.  Covenants  to  pay  renewal  fine.  When  the  plaintiff  held 
an  archbishop's  lease,  renewable  from  time  to  time  by  payment 
of  fines,  and  demised  to  the  defendant  for  a  term,  the  latter 
covenanting,  that  he  would  from  time  to  time,  and  at  every 
time  during  the  said  term,  pay  to  plaintiff  or  the  archbishop, 
such  part  of  the  fine  or  fees  which,  upon  every  renewal  of  the 
lease  by  which  plaintiff  held  the  premises,  should  be  paid  or 
payable  by  plaintiff  in  respect  of  the  premises  demised  to 
defendant.  Plaintiff  renewed  for  a  longer  period  than  the 
term  demised  by  him  to  the  defendant,  and  it  was  ruled  that 
the  latter  was  only  liable  for  a  part  of  the  fines,  commensurate 
with  the  interest  which  defendant  now  acquired  in  the  pre- 
mises (/)• 

2.  Covenant  to  Insure.  In  an  action  for  breach  of  this 
covenant,  the  plaintiff,  who  had  himself  paid  the  insurance 
premium,  was  held  entitled  to  recover  it  back  from  the  de- 
fendant as  damages,  no  special  loss  having  occurred  (m).  In 
this  case  the  plaintiff  was  himself  a  lessee,  bound  by  covenant 
to  insure,  and  the  defendant  was  his  assignee,  who  had  taken 
subject  to  the  original  covenants,  so  that  the  payment  by  the 
plaintiff  was  necessary  for  his  own  safety.  Even  in  the  ordi- 
nary case  of  lessor  and  lessee,  the  same  rule  would,  it  is 
conceived,  hold  good.  If  the  plaintiff  has  paid  the  insurance 
premiums,  he  ought  to  recover  their  amount ;  because  as  he 
is  entitled  to  the  protection  of  an  insurance  policy,  he  is  also 
entitled  to  adopt  such  means  as  may  keep  it  on  foot  I^ 
however,  he  has  not  paid  the  premiums,  then  the  question  is, 
how  much  is  the  reversion  the  worse  by  reason  of  the  lapse 
or  non-existence  of  such  a  policy  ;  no  loss  having  as  yet 


(1)  Charlton  v.  Driver,  2  B.  &  B.  345. 
(m)  Hey  v.  Wyche,  12  L  J.  Q.  B.  83. 
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occurred  ?  The  answer  to  this  would  seem  to  be,  that  the 
loss  to  the  reversion  is  measured  by  the  amount  which  it 
would  cost  the  plaintiff  to  put  himself  into  the  same  position, 
as  he  would  now  be  in,  had  the  defendant  kept  his  contract. 
If  no  insurance  has  been  effected,  this  amount  would  consist 
of  the  cost  of  entering  into  one;  that  is,  all  the  charges  which 
a  party  has  to  incur  at  starting,  before  his  next  premium  falls 
due.  If  a  policy  has  been  effected,  then  the  arrears  of  pre- 
miums (if  the  oflBce  will  accept  them)  or  the  cost  of  a  new 
policy,  whichever  is  cheaper.  It  seems  plain  that  this  is  all 
to  which  the  plaintiff  is  entitled ;  he  can  claim  nothing  in 
respect  of  the  past  risk,  for  this  is  over ;  nor  in  respect  of 
past  payments,  for  he  has  made  none.  The  cost  of  com- 
mencing an  insurance  will,  at  any  moment,  secure  him  against 
risk  till  default  made  in  paying  the  premiums  ;  and  when 
this  takes  place,  he  may  pay  them  himself,  and  recover  their 
amount  as  damages. 

These  views  are  to  a  considerable  extent  confirmed  by  the 
Court  of  Common  Pleas,  in  a  recent  case,  where  the  question 
incidentally  arose.  It  was  agreed  by  the  terms  of  a  charter- 
party,  that  the  charterers  should  pay  one-third  of  the  freight 
in  advance — the  same  to  be  returned  if  the  vessel  did  not 
reach  her  destination — the  charterers  to  insure  the  amount  at 
the  owner's  expense,  and  deduct  the  cost  of  so  doing  from  the 
first  payment  of  freight.  The  charterers  paid  the  one-third 
freight,  deducting  insurance  premium.  The  vessel  and  cargo 
never  arrived.  The  charterers  sued  for  a  return  of  the  fireight. 
The  owners  pleaded  that  if  the  insurance  had  been  properly 
effected,  it  would  have  indemnified  them  against  the  loss  of 
the  one-third  freight  stipulated  to  be  returned.  That  by  the 
negligence  of  the  charterers,  the  insurance  had  become  worth- 
less. Consequently,  that  the  defendants  had  a  right  of  action 
against  the  plaintiffs,  to  exactly  the  same  amount,  as  that 
which  the  plaintiffs  had  against  them.  This,  if  true,  would 
have  made  the  plea  good,  in  avoidance  of  circuity  of  action. 
It  was  held  bad,  on  the  ground  that  the  damages  for  negli* 
gence  in  insuring  were  not  necessarily  the  same  as  the  freight 
to  be  returned.  Maule,  J.,  said,  '*  I  do  not  think  that  the 
concluding  allegation  sufficiently  identifies  the  sum  men- 
tioned in  the  plea  with  that  sought  to  be  recovered  by  the 
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declaration.  That  which  is  complained  of  in  the  plea  would 
give  the  defendants  a  right  of  action  against  the  plaintiffia,  so 
soon  as  they  were  guilty  of  the  negligence  charged,  and  the 
defendant  was  thereby  damnified.  That  which  happened 
subsequently  does  not  necessarily  determine  the  amount  of 
damages  the  defendant  would  be  entitled  to.  A  jury  might 
have  given  exactly  the  same  amount  of  damages  before  as 
after  the  loss.  The  question  is,  what  damage  has  the  party 
sustained  at  the  time  the  cause  of  action  vested  in  him  ?  If 
nothing  had  happened,  and  a  policy  might  then  have  been 
effected,  the  juiy  would  consider  what  was  probable :  if  the 
loss  had  then  happened,  they  perhaps  might  have  given  the 
full  amount ;  but  they  were  not  bound  to  do  so.  There  were 
a  variety  of  circumstances  which  they  might  properly  take 
into  their  consideration.  Therefore,  it  is  not  a  necessary  and 
conclusive  thing  that  the  sum  to  be  insured  by  the  policy, 
neither  more  nor  less,  is  the  sum  which  the  plaintiffs  would 
have  to  pay ;  but  a  compensation  for  the  injury  resulting 
from  their  negligence."  "  Perhaps,  after  the  loss,  they  would 
be  bound  not  to  give  more  than  the  amount  of  the  actual 
loss,  when  no  greater  loss  could  happen"  (n).  It  will  be 
observed  that  it  was  not  necessary  for  the  Court  to  lay  down 
positively  what  the  measure  of  damages  would  be,  where  the 
action  was  brought  before  a  loss  had  arisen.  It  was  sufficient 
for  their  purpose  to  show  that  they  were  not  necessarily  the 
full  amount  of  the  policy  (p).  This  will  account  for  the 
absence  of  any  direct  and  positive  assertion  as  to  the  rule  of 
law  in  such  a  case. 
Wliere  a  Icno  hfts      There  seems,  on  principle,  no  reason  to  doubt  that  after  a 

loss  had  occurred,  the  measure  of  damages  would  be  the 
exact  value  of  the  thing  lost,  which  ought  to  have  been 
insured.  A  very  recent  case  expressly  decides  the  point. 
R.,  the  owner  of  a  saw-mill,  received  from  B.  timber  to  be 
sawed.  An  agreement  was  made  as  to  its  being  kept  insured 
by  R.,  as  to  which  various  evidence  was  given.  According  to 
one  account  the  agreement  was,  that  E.  should  hold  all  B.'s 
timber  insured  from  fire,  and  should  pay  its  value  if  burnt. 
According  to  another  account,  the  whole  substance  of  what 

(n)  Charles  v.  AUin,  15  C.  B.  46,  66  ;  23  L.  J.  C.  P.  197,  204. 
[(o)  So  in  CahiU  v.  Dawum,  8  C  B.  N.  S.  106  ;  26  L.  J.  C.  P.  253.] 


occurred. 
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passed  as  to  insurance  was,  that  the  goods  should  be  always 
insured  from  fire.  No  written  memorandum  was  made — no 
particular  office  was  mentioned — ^no  time  for  insurance  was 
mentioned,  nor  any  particular  amount.  No  insurance  was 
effected.  The  goods  were  burnt,  and  B.  became  bankrupt. 
B.  applied  to  proYe  for  the  value  of  the  timber.  His  right 
depended  upon  the  question,  whether  his  claim  was  for  an 
ascertained  amount,  or  for  unliquidated  damages.  It  was 
decided  on  appeal  to  the  Lords  Justices  that  his  claim  was 
admissible.  The  Court  held  that  on  the  whole  evidence  they 
were  satisfied  that  there  was  a  contract  on  the  part  of  the 
bankrupt  to  make  good  the  value  of  the  timber.  L.  J. 
Turner,  however,  added,  '*  In  any  event  it  seems  to  be  clear 
that  there  was  a  contract  on  the  part  of  the  bankrupt  to 
insure  the  petitioner's  timber,  and  that  this  insurance  was 
to  be  made  for  the  purpose  of  securing  to  the  petitioner  the 
value  of  his  timber,  in  case  it  should  be  destroyed  by  fire ; 
and  under  such  circumstances,  I  apprehend,  that  the  value  of 
the  timber  would  be  the  measure  of  damages  in  an  action  for 
breach  of  the  contract."  This  being  so,  and  the  value  of 
the  timber  being  an  ascertained  thing  in  the  market,  the 
amount  of  the  claim  of  course  became  a  mere  matter  of 
account  (/?). 

[Loans  by  insurance  companies  are  frequently  secured  by  Loans  secured  by 
the  assignment  of  a  policy  eflected  with  the  company  by  the  "««nm«'i*  «£ 
borrower,  who  covenants  to  keep  up  the  policy  by  paying 
the  premiums.  Upon  his  failing  to  do  so  companies  have 
claimed  to  be  entitled  to  recover  in  an  action  for  breach 
of  covenant  the  amoimt  of  unpaid  premiums,  but  it  has  been 
held  that  this  is  not  the  proper  measure  of  damages.  If  the 
company  has  effected  a  fresh  insurance  and  paid  the  premiums 
to  other  insurers  they  may  be  entitled  to  recover  what  they 
have  paid,  but  being  themselves  the  insurers  their  real  damage 
is  the  loss  of  the  security.  How  this  is  to  be  estimated 
has  not  been  suggested,  but  in  the  absence  of  any  expense 

(p)  Ex  parte  Bateman,  20  Jur.  265  ;  26  L.  J.  Bkcy.  19  ;  [approved  by  Erie, 
C.  J.,  BeUdey  t.  Staindfy,  12  0.  B.  N.  S.  at  p.  499;  31  L.  J.  C.  P.  at  p. 
342.  In  Upper  Canada  it  has  been  on  this  principle  laid  down,  that  the 
measure  of  damages  is  the  ralne  of  the  premises  lost  to  the  plaintiff  by  the 
n^ect  to  insure,  not  exceeding  the  sum  in  which  the  defendant  was  to  have 
insured  by  his  coyenant ;  DovgloM  y.  Murphy,  16  Upper  Canada  Q.  B.  113.] 
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shown  to  have  been  caused  by  the  breach,  nominal  damages 
have  been  held  to  be  alone  recoverable  (q). 

Where  a  deed  by  which  the  defendant  assigned  to  the 
plaintiffs  a  policy  of  insurance  upon  his  own  life  contained 
a  coyenant  that  he  would  not  do  anything  by  which  the  policy 
should  be  forfeited,  and  a  forfeiture  was  caused  by  the  de- 
fendant's going  beyond  the  limits  of  Europe  without  the 
licence  of  the  assurers,  the  damages  were  assessed  upon  the 
present  value  of  the  policy,  to  be  assessed  by  an  actuary, 
taking  into  consideration  that  the  defendant  covenanted  to 
pay  and  should  pay  premiums  on  the  policy  (r).] 

8.  A  covenant  to  pay  rates  is  broken  as  soon  as  the  rates 
are  due,  though  no  demand  has  been  made  (s),  I  can  find  no 
case  in  which  any  rule  is  laid  down  about  the  measure  of 
damages  in  such  an  action.  There  would  of  course  be  a 
broad  distinction,  according  as  the  rates  were  primarily  pay- 
able by  the  person  who  covenants  to  pay  them  or  not.  For 
instance,  if  the  landlord  covenanted  to  pay  what  was  usually 
tenant's  taxes,  this  would  be  similar  to  a  covenant  to  pay  off 
incumbrances,  and  the  whole  amount  of  the  tax  would  be 
recoverable,  even  though  none  had  been  paid  by  the  tenant  (i). 
On  the  other  hand  the  tenant  may  covenant  to  pay  his  own 
taxes,  for  which  the  landlord  is  not  liable  at  all,  except  by 
means  of  legal  process  against  his  house.  This  would  seem 
to  be  analogous  to  a  covenant  to  repair,  and  the  measure  of 
damage  would  be  the  injury  to  the  reversion,  by  having  arrears 
of  taxes  due,  distresses  put  in,  and  the  like. 

Where  there  are  altematiye  covenants,  and  plaintiff  declares 
for  a  breach  of  both,  if  money  is  paid,  and  accepted  in  satis- 


[(q)  National  Atiuranee  Co.  v.  Bett,  2  H.  &  N.  605 ;  27  L.  J.  Ex.  19 ;  Browne 
T.  Price,  4  0.  B.  N.  S.  598;  27  L.  J.  0.  P.  290.  In  this  last  case  the  deed 
provided  that  unpaid  premiums  paid  by  the  plainti£b  should  be  added  to  the 
principal  debt  and  charged  upon  the  land,  but  contained  no  covenant  by  the 
defendant  to  repay  premiums  paid  by  them.  See  also  Warburg  v.  Tucker,  K. 
B.  &  E.  914 ;  28  L.  J.  Q.  B.  56  in  Ex.  Ch.  A  mortgagee  cannot  insure  and 
add  the  premiums  to  his  mortgage  debt  in  the  absence  of  an  express  contract 
authorising  him  to  do  so  ;  Brooke  v.  Stone,  84  L.  J.  Oh.  251.] 

[(r)  Hawkins  v.  CoulthurU,  5  B.  &  S.  843  ;  88  L.  J.  Q.  B.  192.  An 
executor  who  dropped  a  policy  on  the  life  of  a  debtor  to  the  testator's  estate, 
without  consulting  those  beneficially  interested,  was  held  liable  for  the  whole 
sum  which  would  have  been  recovered  if  he  had  kept  up  the  policy ;  Gamer  v. 
Moore,  8  Drew.  277;  24  L.  J.  Ch.  687.] 

(«)  DavU  V.  BurreU,  10  C.  B.  821. 

(t)  See  Lethbridge  v.  MyWm,  2  B.  &  Ad.  772  ;  ante,  p.  149. 
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faction  of  one,  the  plaintiff  is  only  entitled  to  nominal  damages 
in  respect  of  the  other  (w). 

[4.  'In  an  action  for  breach  of  covenant  to  give  up  poBsession  Covenant  to 
at  the  end  of  a  term,  the  plaintiff  can  recover  only  the  actual  <^«^^y«^  ^P  p*»' 
damage  which  he  has  sustained.    This  was  ruled  in  a  case  in 
which  the  defendant  was  tenant  to  the  plaintiff,  who  was  the 
owner  of  the  equity  of  redemption.    The  lease  contained  a 
covenant  to  deliver  up  the  premises  and  all  fixtures  therein 
at  the  expiration  of  the  term.    The  term  expired  on  the  1st 
April.    The  plaintiff  demanded  possession  on  the  10th,  but  it 
was  not  given.    On  the  13th  April  the  mortgagee  gave  notice 
to  the  plaintiff  to  pay  the  rent  and  deliver  up  the  premises 
to  him.    The  plaintiff  sued  the  defendant  for  breach  of  cove- 
nant in  not  delivering  up  the  fixtures,  and  the  defendant  paid 
5/.  into  Court,  which  the  jury  found  to  be  sufficient  to  cover 
the  actual  damage  sustained  by  the  plaintiff  being  deprived 
of  the  possession  of  the  fixtures  for  three  days.    The  plaintiff 
claimed  to  have  the  verdict  entered  for  him  for  the  full  value 
of  the  fixtures,  but  a  rule  to  that  effect  was  discharged. 
Martin,  B.,  said  that  the  absurd  result  would  follow  from 
the  plaintiff's  reasoning,  that  where  a  person  hired  a  chattel 
and  agreed  to  deliver  it  up  on  a  certain  day,  but  did  not 
do  so,  and  it  afterwards  turned  out  that  the  chattel  was 
stolen,  and  the  true  owner  demanded  possession,  the  person 
who  lent  it  might  recover  the  whole  value  of  the  stolen  chattel. 
No  doubt  he  might  maintain  an  action,  because  the  person 
who  hired  the  chattel  agreed  to  deliver  it  up  on  a  certain 
day,  but  he  would  only  be  entitled  to  nominal  damages.    In 
an  action  on  a  covenant  in  a  lease  to  deliver  up  the  land,  the 
sum  to  be  recovered  would  not  be  the  value  of  the  land  but 
the  real  damage  sustained  (x), 

5.  In  an  action  for  breach  of  covenant  not  to  assign,  an  Covenant  not  to 
arbitrator  in  assessing  damages  was  directed  to  find  such  a  assign, 
sum  as  would,  as  far  as  money  could,  put  the  plaintiff  in  the 
same  position  as  if  he  had  still  the  defendant's  liability  for 
the  breaches  of  the  other  covenants,  instead  of  the  liability  of 
a  person  of  inferior  ability,  and  to  take  into  consideration 
breaches  both  past  and  future  (y).] 

(u)  Foley  v.  Addenbrooke,  13  M.  &  W.  174. 

[ix)   WaUon  v.  Lane,  11  Ex.  769;  25  L.  J.  Ex.  101.      See  also  ffenderton 
V.  Squire,  h.  R.  i  Q.  B.  170;  38  L.  J.  Q.  B.  73.] 

l{y)   Waiiams  v.  Earle,  L.  R.  3  Q.  B.  739 ;  9  B.  &S.  7iO.] 
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1»  For    Breach     of    Contract     to 

Carry. 
2.  For  Injury  or  Loss  to  Qoods. 


The  eztenBiye  commercial  transactions  of  this  conntiy  render 
contracts  for  the  conyeyanoe  of  goods  a  matter  of  great  and 
daily  importance,  and  the  doctrine  of  damages,  arising  out  of 
such  contracts,  presents  some  peculiar  considerations. 

There  are  some  distinctions,  principally  statutory,  between 
the  liability  of  carriers  by  land  and  sea,  but  the  whole  subject 
may  without  confusion  be  examined  in  a  single  view. 

Actions  may  be  brought  upon  a  contract  of  carriage,  either 
by  the  carrier,  or  by  the  owner  of  the  goods.  The  former  may 
sue  for  the  costs  of  carriage,  or  for  breach  of  the  contract  to 
employ  him.  The  latter  may  sue  for  a  refusal  to  convey  the 
goods,  or  for  their  loss  or  injury. 

I.  Actions  by  carriers. 

1.  Actions  for  the  price  of  carriage  are  generally  much  less 
complicated  where  the  carriage  is  by  land  than  by  sea.  A 
fruitftd  source  of  discussion,  however,  has  sprung  up  between 
the  railway  companies  and  other  carriers,  on  the  subject  of  the 
charges  made  upon  the  latter  for  carrying  goods,  collected  by 
them  from  various  customers.  One  point  of  controversy  arose 
out  of  the  packed  parcel  question,  viz.,  the  right  of  the  railway 
companies  to  impose  peculiar  terms  upon  the  carriage  of  large 
packages  of  goods,  in  which  a  number  of  smaller  packages  were 
contained.  These  cases  are  so  involved  in  the  particular  word- 
ing of  the  private  Act,  authorising  tolls  to  be  taken,  that  it 
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would  be  impossible  to  attempt  a  statement  of  the  facts.  The 
general  rule,  however,  is  laid  down  beyond  doubt,  that  where 
the  company  carries  such  parcels  for  any  of  the  public,  they 
must  carry  them  for  all  on  the  same  terms,  and  that  the  fact 
of  their  having  issued  orders,  stating  that  they  would  no  longer 
carry  them,  makes  no  difference,  if,  as  a  matter  of  fact,  they 
do  continue  to  carry  them  for  some  {a).  Any  overcharge  may 
be  recovered  as  money  had  and  received  to  the  use  of  the 
plaintiff  (a). 

On  the  other  hand,  questions  of  nicety  very  often  arise  in  Actioiw  for 
actions  for  freight  due  on  account  of  the  various  modes  in      ^^   ' 
which  contracts  for  carriage  by  sea  are  formed,  and  the  uncer- 
tainty that  may  prevail  at  the  time  of  the  contract  as  to  the 
species  of  goods  that  are  to  be  conveyed. 

Where  the  entire  ship  has  been  engaged  at  a  specific  price,  Where  entire 
or  where  a  cargo  has  been  loaded  at  a  settled  price  per  ton,  of     *^  ®*^e»8« 
course  the  matter  is  simple  enough.    In  the  former  case,  the 
whole  sum  will  be  payable,  though  the  merchant  only  fills  part 
of  the  ship  {h). 

Where  the  covenant  was  to  pay  for  hides  at  so  much  per 
pound  net  weight  at  the  scales,  and  it  appeared  that  the 
packages  were  wrapped  in  hides  of  an  inferior  quality,  which 
are  generally  somewhat  damaged,  and  the  evidence  varied  as  to 
whether  freight  was  paid  for  them  or  not>  and  whether  they 
paid  duty : — Held  that  they  must  pay  both  freight  and  duty  (c). 

Where  an  entire  ship,  of  a  certain  specified  burthen,  is  When  payment 
hired,  and  the  charterer  agrees  to  pay  a  certain  sum  for  every  J^^  ^^  ™    ®    ^ 
ton  of  goods  which  he  shall  have  on  board,  but  does  not  agree 
to  supply  a  fiiU  cargo,  he  is  only  liable  for  the  actual  amount 
carried  {d), 

(a)  Parleer  v.  G»  W,  Ry.  Co.,  7.  M.  &  Gr.  258  ;  11  C.  B.  545  ;  Edwards 
T.  (?.  W.  Ry.  Co.,  11  C.  R  688 ;  Crouch  v.  O.  N.  Ry.  Co,,  9  Bxch.  566  ; 
Crouch  y.  London  and  N.  W.  Ry.  Co.,  14  C.  B.  255  ;  [Baxendale  v.  0.  W. 
Ry.  Co.,  14  C.  B.  N.  S.  1  ;  82  L.  J.  C.  P.  226  ;  and  16  C.  B.  N.  S.  187  ; 
83  L.  J.  C.  P.  197,  in  Ex.  Ch.  ;  RcueendaU  y.  London  and  S.  W.  Ry.  Co., 
L.  R.  1  Ex.  187 ;  85  L.  J.  Ex.  108  ;  4  H.  &  C.  130  ;  Sutton  r.  O.  W.  Ry. 
Co.,  3  H.  &  0.  800  ;  35  L.  J.  Ex.  18  ;  affirmed,  L.  R.  4  H.  L.  226  ;  38  L.  J. 
Ex.  177.  Under  the  Regulation  of  Railways  Act,  1868,  31  &  82  Vict.  c.  119, 
B.  17,  railway  companies  are  bound  upon  application  to  famish  accounts 
showing  how  much  of  their  charge  is  for  conyeyance  of  goods  upon  the  railway, 
and  how  much  for  collection,  deliyery,  and  other  expenses.] 

(6)  Abbott  on  Shipping,  410.     [367,  11th  ed.] 

(c)  Moortom  y.  Page,  4  Camp.  103. 

(d)  Jamta  (Lady)  y.  East  India  Co. ,  Abbott  on  Shipping,  412.  [368, 1 1  th  ed.  ] 
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On  the  other  hand,  where  he  does  agree  to  supply  a  full 
cargo,  his  liability  is  not  limited  to  the  tonnage  expressed  in 
the  charter-party ;  and  the  burthen  being  described  as  261  tons 
or  thereabouts,  whereas  the  yessel  would  really  have  held  400 
tons,  it  was  held  that  the  merchant  must  pay  for  the  entire 
amount  she  could  have  stowed.  Of  course,  if  there  was  a 
fraudulent  representation  it  would  be  different  {e).  If  part  of 
the  cargo  has  been  delivered  to,  and  received  by  the  consignees, 
freight  is  payable  upon  it,  even  though  the  rest  has  not  been 
delivered,  and  though  it  has  not  been  landed  at  the  port  named 
in  the  charter-party,  but  at  some  other  port  to  which  the  con- 
signee directed  the  captain  to  come  (/). 

In  the  absence  of  any  special  contract,  it  is  said  that  freight 
payable  by  weight  is  to  be  calculated  upon  the  net  weight,  as 
ascertained  at  the  king's  landing  scales,  and  not  according  to 
that  expressed  in  the  bill  of  lading  {g).  But  where  the  bill  of 
lading  was  of  100  lasts  of  wheat,  in  2092  bags,  upon  which 
freight  was  to  be  paid  at  14Z.  sterling  per  last;  the  bill  of 
lading  bore  date  Dantzic ;  no  evidence  was  given  that  the  com 
was  measured  at  Dantzic  by  either  party,  but  it  appeared  that 
the  Dantzic  last  was  much  larger  than  the  English,  and  that 
the  English  last  was  the  one  by  which  the  defendant  had  pur- 
chased. The  plaintiff  therefore  sought  to  be  paid  freight  for 
100  lasts,  which  the  cargo  was  believed  to  amount  to  in  English 
measure,  and  which  were  expressed  in  the  bill  of  lading.  The 
defendant,  on  the  other  hand,  claimed  only  to  pay  freight  on 
such  a  reduced  number  of  lasts  as  the  whole  cargo  would 
amount  to  if  measured  by  the  Dantzic  scale :— Held  that  no 
evidence  was  admissible  to  vary  the  written  contract,  which 
stated  the  number  of  lasts  to  be  100,  and  that  the  plaintiff's 
mode  of  calculation  was  the  true  one  (A). 

[Goods  sometimes  change  in  bulk  or  weight  during  a  voyage 
or  after  delivery.  In  such  cases  it  has  been  laid  down  that, 
special  contract  and  usage  of  trade  apart,  freight  is  to  be  cal- 


(e)  HunUr  v.  Fry,  2  B.  &  A.  421 ;  Thomas  v.  Clarhey  2  Stark.  452  : 
[Barker  v.  WindU,  6  E.  &  B.  675  ;  25  L.  J.  Q.  B.  349.] 

(/)  Christy  V.  Row,  1  Taant.  800.  In  that  case  the  non -arrival  at  the 
right  port,  and  the  non-delivery  of  the  rest  of  the  cargo,  arose  from 
restraint  of  princes,  a  peril  excepted  against. 

{g)  Geraldes  v.  Donison,  Holt,  N.  P.  846. 

(A)  MolUr  V.  Living,  4  Taunt  102. 
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cnlated  and  paid  on  that  amount  only  which  is  put  on  board, 
carried  throughout  the  whole  Toyage,  and  delivered  to  the 
merchant  (t).  Thus,  where  wheat  increased  in  bulk  from  being 
wetted  during  the  voyage,  freight  was  recovered  on  the  quantity 
shipped,  and  not  on  that  delivered  (k).  And  so  where  cotton 
shipped  in  compressed  bales  expanded  on  being  unloaded  (/).] 

A  case  which  has,  on  several  occasions,  caused  a  good  deal  of  Mode  of  caicu- 
debate,  is  that  in  which  the  rate  of  freight  has  been  fixed  with  ^I'J'l  l"^£^ 

°  which  has  been 

a  view  to  certain  articles,  and  either  none  or  only  some  of  these  fixed  wiih  refo- 
have  been  actually  carried.    The  question  has  then  been.  What  |^?®  *®  ^%^^ 
freight  was  payable  on  the  remaining  articles  ?  The  rule  seems  carried, 
now,  however,  to  be  established  as  follows : — ^Where  a  charter- 
party  provides  for  the  carriage  of  various  classes  of  goods  at 
specified  rates,  and  gives  no  permission  for  the  substitution  of 
other  goods ;  or  permits,  but  does  not  provide  a  scale  of  pay- 
ment for  such  substituted  goods ;  in  either  case,  the  freight 
payable  in  respect  of  them  is  calculated  upon  an  average  of 
what  would  have  been  earned,  by  carrying  a  similar  amount  of 
all  the  enumerated  articles  in  equal  quantities  (m). 

But  where  some  of  the  enumerated  articles  are  limited  as  to 
the  amount  which  may  be  carried,  and  that  amount  has  been 
reached,  the  freight  of  the  non-enumerated  articles  can  only  be 
calculated  on  an  average  of  the  remaining  articles  (n).  And 
in  all  cases  where  a  particular  class  of  goods  are  to  be  calcu- 
lated according  to  a  particular  scale  of  bulk,  &o.,  that  scale 


[(t)  Oibaon  V.  Sturge,  10  Kx.  622  ;  24  L.  J.  Ex.  121 ;  Buckle  v.  Knoop, 
L.  K.  2  Bx.  S33 ;  86  L.  J.  Ex.  223,  in  Ex.  Ch.  In  both  of  these  cases  the 
cargo  had  increased  in  bulk.  Willes,  J.,  in  his  elaborate  judgment  in  Dakin 
V.  Oxley,  16  0.  B.  N.  S.  646  ;  33  L.  J.  0.  P.  115,  after  mentioning  the  rule 
as  applicable  to  cases  where  the  cargo  has  accidentally  swelled,  speaks  of  it  as 
"perhaps "  applying  where  the  cargo  has  diminished,  and  draws  attention  to 
some  arbitrary  provisions  in  foreign  codes  respecting  loss  of  liquids.  In  the 
West  India  txtwle,  freight  of  sugar  and  molasses  is  said  to  be  regulated  by  the 
weight  of  the  casks  at  the  port  of  delivery,  the  loss  of  freight  by  leakage  falling 
on  the  owners  of  the  ship.  Abbott  on  Shipping,  p.  382,  11th  ed.  This 
would  seem  to  follow  naturally  from  the  rule  laid  down  in  Oibson  v.  Sturge, 
that  to  constitute  a  title  to  freight,  the  commodity  must  be  *' shipped, 
canicd,  and  delivered."] 

[(it)  G^ibton  V.  Sturgey  supra.] 

[(()  Buckle  V.  Knoopf  supra.  In  that  case  it  was  found  to  be  usual  to  ship 
cotton  at  Bombay  in  compressed  bales.  In  CouUkurst  v.  Sweet,  L.  B.  1  C.  P. 
649,  there  were  express  words  making  the  freight  payable  per  ton,  '^  nelt 
weight  delivered. "] 

(m)  Capper  v.  Fonter,  8  B.  N.  C.  938. 

(n)  Cockburn  v.  Alexander,  6  C.  B.  791. 
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mnst  be  applied  in  estimating  the  freight,  thongh,  were  it  not 
for  the  agreement,  it  would  fhmish  an  incorrect  standard  of 
measnrement  (o). 

The  facts  of  the  above  three  classes  of  cases  were  these : — 
1.  A  charter-party  provided  that  the  merchant  should  ship  a 
full  and  complete  cargo  of  lawful  merchandise,  which  was  to  be 
delivered  up  on  being  paid  freight  as  follows:  viz.,  for  gum, 
bees'-wax,  ivory,  and  palm-oil,  il.  per  ton :  hides,  71.  per  ton: 
rice,  3/.  per  ton.  A  full  cargo  was  not  shipped,  and  it  was 
held  on  the  authority  of  Thomas  v.  Clarke  {p\  that  the  same 
rule  should  be  applied  to  a  deficient  cargo  as  to  none  at  all, 
and  that  the  short-coming  should  be  calculated  by  an  average 
of  what  might  have  been  shipped  of  all  the  articles  speci- 
fied {q), 

2.  Covenant  to  load  a  full  cargo  of  wool,  tallow,  bark,  or 
other  legal  merchandise,  the  entire  quantity  of  bark  not  to 
exceed  100  tons,  and  the  quantity  of  tallow  and  hides  not  to 
exceed  80,  to  be  delivered  up  on  being  paid  freight  as  follows  : 
pressed  wool,  l\d.  per  pound  ;  unpressed,  l^d.  per  pound ; 
tallow,  3/.  per  ton ;  bark,  4/.  per  ton ;  and  hides,  21,  per  ton ; 
the  latter  not  to  exceed  20  tons,  without  the  consent  of  the 
captain.  She  brought  home  less  than  the  stipulated  quantity 
of  some  of  the  articles,  more  of  others,  and  some  not  named  at 
all : — Held  that  the  owners  were  entitled  to  payment  as  if  she 
had  brought  home  the  full  amount  of  the  enumerated  goods, 
viz.,  100  tons  of  bark,  60  of  tallow,  and  20  of  hides,  and  the 
remainder  wool  pressed  or  unpressed  (r). 

3.  In  the  last  case  there  was  a  proviso  for  shipment  of  a  full 
cargo  of  'produce^  freight  to  be  paid  at  and  after  the  rate  of 
5«.  6^.  per  barrel  of  flour,  meal,  and  naval  stores,  and  11 «.  per 
quarter  of  480  pounds  of  Indian  or  other  grain.  The  cargo 
was  not  to  consist  of  less  than  3000  barrels  of  flour,  meal,  or 
naval  stores,  and  not  less  flour  or  meal  than  naval  stores  was 
to  be  shipped.  The  frill  amount  of  flour,  meal,  and  naval 
stores  was  not  shipped,  other  articles  were ;  among  them  2000 
bushels  of  oats.    A  quarter  of  the  latter  weighed  less,  and 

(o)   Warrtn  v.  Peahody,  8  C.  B.  800. 
{p)  2  Stark.  450. 

(g)  Capper  v.  Forstcr^  3  B.  N.  C.  938. 
(r)  Cockburn  v.  Alexander,  uln  8up, 
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occupied  more  room,  than  Indian  com.  It  was  held  that  the 
owner  was  entitled  to  freight,  as  if  the  stipulated  amount  of 
flour,  meal,  and  naval  stores,  in  their  respective  portions,  had 
been  put  on  board,  and  the  remainder  of  the  space  had  been 
filled  with  grain,  averaging  480  pounds  to  the  quarter,  and 
paying  lis.  (s). 

Where  there  is  an  agreement  for  a  specific  freight,  no  evi-  Evidence  in 
dence  can  be  given  of  a  deficient  performance  of  contract  not  ^^^^  ®' 
amounting  to  breach  of  condition  precedent,  with  a  view  to 
reduce  the  damages;  though  it  would  be  otherwise  if  the 
action  were  on  a  quantum  meruit.  For  instance,  evidence 
cannot  be  offered  of  a  deviation  which  caused  delay  and  ex* 
pense  {t).  Nor  of  injury  caused  to  the  contents  of  some  of  the 
packages  by  the  negligence  of  the  master,  in  not  ventilating 
them  sufi&ciently  (t«).  And  where  the  freighter  engages  a  ship 
for  a  certain  time,  the  owner  to  keep  her  in  repair,  he  cannot 
daim  to  deduct  from  the  freight  any  time  during  which  she  is 
under  repairs,  and,  therefore,  lying  idle  {x).  So,  where  there 
is  an  agreement  to  pay  pilotage  and  port  charges,  for  an  entire 
voyage,  and  only  part  of  the  cargo  is  delivered,  if  this  is  re- 
ceived, the  whole  of  the  charges  must  be  paid,  and  there  can 
be  no  apportionment  {y).  [Nor  can  the  value  of  missing  goods 
be  set  off  against  the  freight  payable  in  respect  of  goods  de- 
livered (2).] 

2.  In  actions  for  supplying  no  cargo,  or  an  incomplete  one.  Actions  for  not 
the  measure  of  damage  is  the  difference  between  what  the  ^^^^*^* 
plaintiff  would  have  earned  if  the  contract  had  been  fulfilled, 
and  that  which  he  has  earned,  notwithstanding  the  breach  (a). 

The  amount  which  he  would  have  earned  is  open  to  the  same 

(«)   Warren  v.  Peabody,  8  C.  B.  800. 

{t)  Bommann  ▼.  Tooke,  1  Camp.  877. 

(tt)  Davidson  r,  Owynne,  12  East,  881.  [See  ante,  p.  93,  n.  (t).  A  set-off 
for  culpable  damage  in  an  action  for  freight  is  allowed  in  some  of  the  United 
States,  though  not  in  our  country  ;  Dakin  y.  Oxtey,  15  0.  B.  N.  S.  at  p.  667 ; 
33  L.  J.  C.  P.  at  p.  120,  per  Willes,  J. ,  citing  1  Parson's  Mercantile  Law,  172  n. 
If  the  damage  amounts  to  absolute  destruction,  the  shtpowners  are  not  ready 
to  deliver,  and  therefore  cannot  sue  for  freight ;  JhUhie  y.  Hilton^  L.  R.  4  C. 
P.  138.] 

(x)  Hardock  y.  Geddes,  10  East,  665 ;  Ripley  y.  Scaife,  5  B.  &  C.  167. 

(y)  Christy  v.  Row,  1  Taunt.  300. 

[(z)  Meyer  y.  Dresser,  16  C.  B.  N.  S.  646 ;  33  L.  J.  C.  P.  289.] 

(a)  Hunter  r.  Fry,  2  B.  &  A.  421,  424,  et  seq.  [In  calculating  net  earn- 
ings, the  expenses  must  be  deducted  ;  Smith  y.  McGuirt,  3  H.  &  N.  554  ; 
27  L.  J.  Ex.  465.] 

p  2 
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questions,  and  decided  upon  the  same  principles,  as  the  amount 
of  freight  payable  (b).  Upon  this  point,  Maule,  J.,  says,  in 
Cockbum  T.  Alexander  (c),  **  It  may  be  that  in  cases  of  this 
sort,  different  amounts  might,  under  different  states  of  circum- 
stances, be  the  proper  measure  of  damage."  "  If  you  could 
show  that  there  were  goods  which  the  charterer  might  have 
obtained,  then  the  proper  measure  of  damages  would  be  the 
non-shipment  of  that  cargo.  But  if  there  were  none,  it  may 
be  that  in  ascertaining  the  damage  an  average  is  to  be  taken 
of  all  kinds  of  goods.  It  is  in  that  way  I  think  that  Lord 
Tenterden  arrived  at  the  opinion  he  expressed  in  Thomas  v. 
Clarke,  viz.,  that  where  there  is  no  cargo  at  all  to  be  had,  the 
average  is  to  be  taken  of  all  possible  kinds  of  cargo ;  that  is, 
that  you  are  to  assume,  contrary  to  the  fact,  that  there  are 
goods  of  each  of  the  kinds  enumerated,  because  the  obtaining 
goods  of  any  one  kind,  where  none  are  in  truth  obtained,  cannot 
d  priori  be  considered  as  more  probable  than  the  obtaining  of 
any  of  the  others."  But,  whatever  may  be  the  default  made 
by  the  charterer,  the  captain  is  still  bound  to  do  his  best  to 
obtain  freight,  and  where  a/ler  breach  by  the  defendant  he  has 
refused  an  offer,  the  measure  of  damages  is  what  the  charterer 
ought  to  have  paid,  minus  what  the  owner  might  have  got. 
But  he  is  not  bound  to  accept  any  offer  before  the  final  breach 
by  the  defendant  {d). 

Where  the  charter-party  allows  the  freighter  to  load  several 
different  species  of  goods  allernatively,  he  may  fill  up  the  load 
with  any  he  pleases,  though  in  the  way  least  beneficial  to  the 
owner,  provided  he  does  not  exceed  the  limits  specified,  if  any. 
Of  course,  if  he  docs  exceed  those  limits,  he  may  pay  as  if  the 
cargo  in  excess  was  of  a  nature  permitted.  Covenant  to  take 
on  board  a  full  cargo  of  copper,  tallow,  and  hides,  or  other 
goods,  but  not  more  than  50  tons  of  copper  and  tallow,  nor 


(5)  See  as  to  cases  where  a  scale  of  freight  is  fixed  for  certain  articles  which 
are  not  actually  carried,  or  not  to  the  stipulated  extent,  Thomat  v.  Clarke, 
2  Stark.  450,  and  ante,  p.  209. 

(c)  6  C.  B.  814. 

(d)  Barries  v.  Edmonds,  1  C.  &  K.  686,  per  Parke,  B.  [In  Smith  v. 
McQuire,  ubi  supra,  Martin,  B.,  declined  to  say  that  the  captain  was  bound 
to  look  for  employment  for  his  ship,  though  whatever  the  ship  did  earn  the 
defendant  would  be  entitled  to  have  deducted.  It  has  been  said  that  if  the 
captain's  conduct  has  been  unreasonable,  the  jury  may  diminish  the  damages 
on  that  account ;  Wilson  v.  Hicks,  26  L.  J.  Ex.  242.] 
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more  than  15  tons  of  copper ;  covenant  to  furnish  a  fall  cargo 
of  copper,  tallow,  and  hides,  or  other  goods,  as  above  mentioned 
at  certain  rates.  Defendant  provided  a  quantity  of  tallow,  and 
as  much  hides  as  the  vessel  could  carry,  but  no  copper.  In 
consequence,  she  had  to  keep  in  her  ballast,  the  place  of  which 
might  have  been  supplied  by  the  copper,  and  lost  so  much 
freight,  for  which  the  action  was  brought.  Lord  Ellenborough 
said,  "  The  parties  very  likely  intended  that  copper  should 
necessarily  form  a  part  of  the  cargo,  but  they  have  not  said  so. 
The  covenant  leaves  a  latitude  to  the  freighter  to  furnish  a 
cargo  of  *  copper,  tallow,  hides,  or  other  gooda,^  Therefore,  if 
the  ship  had  as  large  a  quantity  of  tallow  and  hides  as  she 
could  take  on  board,  I  think  the  covenant  has  been  per- 
formed "  {e).  It  will  be  observed  that  the  plaintiff  sought  to 
obtain  not  only  a  full  cargo,  which  he  had,  but  something 
more,  viz.,  to  turn  the  ballast,  which  is  generally  waste  weight, 
into  productive  freight.  Now,  as  Tindal,  C.  J.,  remarked  in 
Irving  v.  CUgg  (/),  "  it  is  the  duty  of  the  owner  to  find  proper 
ballast  for  the  ship."  And  any  agreement  which  would  have 
the  effect  of  transferring  this  obligation  to  the  charterer  would 
be  interpreted  very  strictly.  In  the  last-named  case  it  was 
agreed  that  the  freighter  should  ship  a  fiill  cargo  of  certain 
specified  goods :  **  100  tons  of  rice  or  sugar  to  be  shipped 
previous  to  any  other  part  of  the  loading,  to  ballast  the  vessel." 
The  100  tons  were  shipped,  but  were  not  suflicient  for  baUast, 
and  the  owner  had  to  take  on  board  36  tons  of  stones.  It  was 
held  that  the  freighter  had  done  his  duty  in  loading  the.  100 
tons;  that  the  agreement  with  regard  to  them  was  for  the 
benefit  of  the  owner  in  ensuring  him  a  freight  for  what  would 
otherwise  be  unproductive,  but  that  except  so  far  as  the  special 
agreement  extended,  it  left  his  obligation  to  find  ballast  just 
as  it  was  at  first  {g). 
If  there  is  a  known  and  recognised  custom  of  loading,  at  the  Evidence  of 

custom. 

(c)  Moortom  v.  Poffe,  4  Camp.  1 03. 

(/)  IB.  N.  C.  53. 

{g)  1  B.  N.  C.  53,  68.  [And  see  Southampton  Steam  Colliery  Cb,  v. 
Clarke,  L.  R.  4  Ex.  73  ;  38  L.  J.  Ex.  54 ;  affirmed  in  Ex.  Ch.  L.  R.  6  Ex. 
53  ;  40  L.  J.  Ex.  8.  YThether  in  addition  to  the  cargo  the  charterer  is  bound 
to  fiU  np  with  broken  stowage,  depends  on  the  terms  of  the  charter-party  ; 
Cole  T.  Meeky  15  C.  B.  N.  S.  795 ;  38  L.  J.  C.  P.  183  ;  JhickeU  v.  Satterjield, 
L.  E.  8  C.  P.  227 ;  37  L.  J.  C  P.  144.] 
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Right  of  char- 
terer who  has 
not  supplied 
a  cargo  to  be 
allowed  for 
freight  earned 
afterwards. 


port  to  which  the  charter-party  refers,  this  custom  will,  accord- 
ing  to  the  well-known  rule  of  evidence  (A),  be  incorporated  in 
the  contract,  and,  if  departed  from,  to  the  loss  of  the  owner, 
damages  will  be  estimated  accordingly  (t).  Accordingly,  where, 
by  the  practice  of  the  port,  cotton  bales  for  exportation  were 
always  compressed  by  machinery,  the  furnishing  a  cargo  of 
uncompressed  cotton  bales  was  held  not  to  be  a  compliance 
with  the  contract  to  load  a  ftill  cargo.  The  same  charter-party 
gave  the  freighter  an  option  either  to  load  the  whole  ship  with 
cotton  at  a  high  freight,  or  part  of  it  with  cotton,  and  the  re- 
mainder with  rice  at  a  lower  freight.  The  latter,  if  loaded  at 
all,  would  have  to  be  put  on  board  first.  It  was  held  that  by 
beginning  to  load  with  cotton,  the  freighter  had  elected  to 
furnish  a  full  cargo  of  it,  and  that  damages  for  not  supplying 
such  a  cargo  must  be  estimated  at  the  higher  freight  (k). 

Sometimes  there  is  a  stipulation  that  in  case  the  charterer 
cannot  find  a  cargo,  he  shall  pay  a  certain  sum,  and  in  such 
cases  questions  often  arise  as  to  his  right  to  be  allowed  for 
freight  subsequently  earned  by  the  ship.  It  would  appear 
from  the  cases,  that  where  the  right  of  the  ship-owner  to  the 
sum  specified  has  once  absolutely  vested,  he  may  earn  as  much 
as  he  can,  and  retain  it,  over  and  above  the  payment  from  the 
charterer.  A  ship  was  freighted  for  a  voyage  to  Petersburg 
and  back  at  so  much  per  ton  measurement.  She  was  to  bring 
a  single  cargo  of  lead  out,  and  to  bring  home  a  return  cargo. 
If  from  political  circumstances  she  should  remain  forty  days 
at  Petersburgh  without  t?ie  outward  cargo  being  unloaded,  and 
consequmily  without  the  return  cargo  being  haded,  the  captain 
was  to  return  to  England,  and  be  paid  a  gross  sum,  which 
was  less  than  the  money  payable  per  ton.  The  cargo  could 
not  be  unloaded,  and  the  captain  returned  as  agreed,  bringing 
back  the  lead,  but  on  his  way  home  he  obtained  further 
freight,  and  earned  money : — Held  that  he  was  entitled  to 
retain  it.  On  the  whole  construction  of  the  charter-party  it 
was  considered  to  amount  to  an  alternative  agreement,  either 
to  load  a  return  cargo,  and  pay  so  much  per  ton,  or  to  pay  a 


(h)  Tayl.  Ev.  767.     [See  p.  1009,  et  Meq,  6th  ed.] 
(t)  WaUwe  V.  SmaU,  cited  1  B.  N.  C.  56. 

{k)  Benson  v.  Schneider,  7  Taunt.  272.     [And  see  Buckle  v.  Knoop,  anie^ 
p.  209.] 
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^rosB  mm  for  the  conveyance  of  the  lead  to  Petersbnrg  and 
back  again.  In  the  latter  event  there  was  no  reason  why  the 
captain  should  not  earn  what  eUe  he  could  by  taking  other 
people's  goods  on  board  for  his  own  benefit  (_l).  On  the  other 
hand,  where,  nnder  a  similar  state  of  things,  the  mastor, 
instead  of  bringing  the  goods  home,  sold  them  at  Stockholm, 
and  bronght  home  another  cargo,  npon  which  he  earned 
ireight,  it  was  held  that  the  amonnt  so  earned  mnat  be 
deducted  &om  the  amonnt  payable  by  the  freighters  (m). 
With  regard  to  this  case,  Mansfield,  C.  J.,  says  (n),  "  For 
anght  that  appears  the  means  which  the  captain  had  of 
obtaining  any  freight  at  Stockholm  might  arise  from  the 
use  he  made  of  the  lead  there  ;  and  on  that  account  perhaps 
the  Court  of  King's  Bench  might  think  that  the  captain,  who 
had  not  been  anthorised,  or  directed,  to  act  thus,  but  bad 
done  all  this  for  his  own  benefit,  shonld  not  be  entitled  to 
that  profit,  leaving  the  underwriters  to  pay  the  whole  25001." 
Should  such  a  case  recur,  the  question  will  probably  be, 
whether  the  captain  was  bound  to  bring  back  the  cargo,  as 
it  seems  to  have  been  assumed  in  the  above  cases  he  was.  If 
BO,  any  money  earned  by  not  bringing  it  home  would  clearly 
be  earned  for  the  benefit  of  the  freighters,  if  they  chose  to 
ratify  his  act.  If,  however,  there  was  nothing  to  prevent  him 
putting  the  goods  on  shore,  or  throwing  them  overboard, 
onless  received  from  him,  it  is  hard  to  see  what  difibrence  it 
conld  make  as  to  the  freight  of  the  goods  substituted,  that 
they  had  been  sold  instead  of  cast  away. 

If,  however,  the  freighters  have  not  followed  the  agreement  -fflisra  cLartorer 
in  such  a  manner  as  to  entitle  themselves  to  pay  the  stipulated  J!^."^'*^"" 
snm  in  full  discharge  of  all  damage,  their  case  will  return  to  penalty.  ^^ 
the  ordinary  rules,  and  while  they  on  the  one  hand  may 
become  liable  to  pay  more  than  that  snm,  so  the  owners  may 
be  entitled  to  demand  less.    The  defendants  chartered  a  ship 
to  New  Zealand,  and  it  was  agreed  that  they  were  to  load  her 
there,  or  by  their  agent  to  give  notice  that  they  abandoned 
the  adventure,  in  which  case  they  were  to  pay  5001.    On  the 
ship's  arrival  there  was  no  ^ent  of  theirs,  either  to  supply  a 

(J)  BrU  V.  PtiOer,  2  Tsant.  285. 

(nt)  Pulkr  «.  Stanifdra,  11  Eut,  232. 

(n)  2  Taunt.  300. 
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cargo,  or  to  abandon  the  adventure.  The  captain  waited  the 
prescribed  time,  and  then  went  in  search  of  freight,  and  ulti- 
mately obtained  a  cargo  far  more  remunerative  than  that 
which  the  defendants  were  bound  to  supply.  He  claimed  to 
retain  the  freight  and  to  recover  the  500?.  also.  It  was  held, 
however, — let,  that  if  the  defendants  had  given  due  notice  of 
abandonment,  their  obligation  to  pay  the  500/.  would  have 
become  absolute,  and  that  while  the  plaintiff  could  have  re- 
covered no  more,  whatever  his  loss  had  been,  they  could  have 
claimed  no  reduction  on  account  of  his  gains.  2ndly,  that  as 
no  notice  of  abandonment  had  been  given,  their  right  to  close 
the  transaction  by  payment  of  500Z.  had  never  attached,  nor 
on  the  other  hand  the  right  of  the  plaintiff  to  demand  this 
sum.  Therefore  the  contract  remained  as  if  there  had  never 
been  such  a  stipulation.  If  the  plaintiff  had  lost  more  than 
500/.  he  might  have  recovered  more  ;  but  as  he. had  in  fact 
lost  nothing,  he  was  only  entitled  to  nominal  damages  for  the 
breach  of  contract  ((?). 

If  the  charterer  himself  consents  to  the  owner's  making  any 
profit  of  his  ship,  as,  for  instance,  by  taking  an  intermediate 
trip  between  the  outward  and  homeward  voyage,  no  claim  to  a 
reduction  of  freight  can  be  set  up  on  this  account,  even  though 
the  result  of  the  indulgence  may  be  that  higher  freight  is  pay- 
able by  the  defendant  (p). 

Actions  for  breach  of  contract  to  employ,  probably  seldom, 

if  ever,  occur  in  the  case  of  carriers  by  land.    The  principles 

upon  which  the  damage  would  be  assessed  in  such  a  case  are 

too  obvious  to  require  comment. 

BangerouB  goods.       [There  is  an  implied  undertaking  on  the  part  of  shippers 

of  goods  on  board  a  general  ship  that  they  will  not,  without 
giving  notice,  ship  packages  of  a  dangerous  nature,  which  the 
servants  of  the  shipowner  may  not,  on  inspection,  be  reason- 
ably expected  to  know  to  be  of  a  dangerous  nature.  In  case 
of  such  a  shipment  causing  damage,  the  shipowner  must  com- 
pensate the  shippers  of  other  goods  sustaining  damage,  and 
will  have  a  remedy  against  the  shipper  of  the  goods  which  hare 
caused  the  calamity  {q).   And  so  if  personal  injury  is  caused  to 

(o)  StanifortJIi  v.  LydU,  7  Bingh.  169. 

ip)  Wiggins  v.  Johnston,  14  M.  &  W.  609. 

[(g)  Brass  v.  MaiOand,  6  E.  &  B.  470,  483  j   26  L.  J.  Q.  B.  49.     The 
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the  carrier  or  his  seryants,  and  it  is  the  probable  consequence 
of  not  giving  notice,  the  sender  is  responsible  (r).  By 
29  &  30  Vict.  c.  69,  carriers  may  refuse  to  receive  goods 
declared  to  be  specially  dangerous,  and  penalties  are  imposed 
on  persons  sending  them  without  notice.] 

II.  Actions  against  carriers.  Actions  againat 

1.  Damages  against  the  owner  of  the  ship  for  not  taking  a  toSnrgoods.°*^ 
cargo  are  regulated,  on  exactly  the  same  principles  as  those 
against  the  freighter  for  not  supplying  it,  by  the  amount  of 
damages  actually  and  necessarily  incurred  («).  If  the  freighter 
could  not  procure  any  other  ship,  the  damages  would  of  course 
be  measured  by  the  injury  suffered,  from  having  his  cargo  left 
on  his  hands ;  bearing,  however,  in  mind,  that  in  all  such 
cases  the  damages  suffered  must  be  such  as  the  contracting 
parties  were  led  to  contemplate  (/).  If  another  ship  could 
be  procured,  the  damages  would  be  meaaured  by  the  increased 
rate  of  freight  payable  («),  and  if  such  freight  was  in  fact  less 
than  that  contracted  for,  the  damages  would  of  course  be 
merely  nominal  for  breach  of  contract.  In  all  cases,  however, 
the  damages  must  be  the  necessary  and  immediate  consequence 
of  the  breach  committed.  A  ship's  husband  covenanted  to 
load  brandy  on  board  a  ship,  and  proceed  with  it  to  Madeira, 
and  the  merchant  covenanted  to  pay  freight  for  it  there,  and 
load  it  with  a  fall  cargo  home.  The  merchant  arranged  at 
Madeira  to  barter  the  brandy  which  he  expected  for  fruit, 
which  was  to  form  the  cargo  home.  No  brandy  arrived,  in 
consequence  of  which  he  was  unable  to  procure  a  cargo.  The 
ship's  husband  sued  and  recovered  against  him  for  not  supply- 
ing cargo.  He  then  sued  the  ship's  husband  for  not  bringing 
the  brandy,  laying  as  special  damage  that  by  reason  of  his  not 
doing  BOf  plaintiff  had  been  unable  to  procure  a  return  cargo, 
and  in  this  way  he  claimed  to  recover  the  amount  paid  in  the 
former  action  and  its  costs.  It  was  held  that  such  damage 
was  too  remote,  and  Tindal,  0.  J.,  said,  '*If  I  contract  to 

shipper^s  duty  was,  by  Crompton,  J.,  limited  to  the  obligation  to  take  proper 
care  not  to  deliyer  daingerons  goods  without  notice.] 

[(r)  Farrant  v.  Barnes,  11  C.  B.  N.  S.  663  ;  31  L.  J.  C.  P.  137.] 

(«)  ffunter  t.  Fry,  2  B.  &  A.  421,  427 ;  Walton  v.  FothergiU,  7  C.  &  P. 
392 

(0  ffadley  v.  Baseendale,  9  Exch.  341 ;  23  L.  J.  Bz.  179. 

[(u)  ffigginson  t.  Weld,  80  Mass.,  166.] 
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transfer  stock  and  do  not,  the  party  with  whom  I  contracted 
has  no  right  to  tell  me  a  month  afterwards  that  if  I  had 
transferred  the  stock  he  conld  have  bought  an  estate  with 
the  money.  There  was  a  case  of  a  man  who  brought  an 
action  against  the  keeper  of  a  ferry-boat  for  refusing  to  carry 
him  across  a  river,  in  consequence  of  which  he  sustained 
loss  by  not  being  able  to  keep  an  appointment.  But  it 
was  held  that  he  could  not  recover  damages  on  any  such 
ground  "  (x). 

If,  however,  the  plaintiff,  in  order  to  perform  a  contract,  is 
forced  to  buy  other  goods  at  an  increased  price,  in  consequence 
of  the  non-arrival  of  those  which  the  defendant  had  contracted 
to  bring,  this,  it  seems,  is  such  a  natural  result  of  the  defen- 
dant's neglect  as  to  entitle  him  to  recover  his  loss  (y). 

In  most  questions  of  special  damage,  it  is  very  important  to 
inquire  what  notice  the  defendant  had  received  of  the  effect 
which  might  result  from  his  breach  of  contract.  The  plaintiff 
sent  goods  by  rail,  which  he  intended  to  sell  at  the  B.  market 
on  Saturday,  and  which  ought  to  have  arrived  in  time  for  it. 
No  notice,  however,  of  this  desire  was  given  to  the  defendants. 
On  Saturday  the  plaintiff's  clerk  went  down  to  B.  to  look  after 
them.  They  did  not  arrive  till  Monday,  in  consequence  of 
which  he  removed  them  to  N.,  and  sold  them  there.  The 
question  was,  whether  the  expense  of  removal,  and  of  his 
wages  and  expenses  while  absent  on  this  duty,  were  recover- 
able. Pollock,  0.  B.,  told  the  jury  they  were  at  liberty  to 
give  these  expenses  as  damages  if  they  liked.  The  jury  gave 
them,  and  on  motion  for  new  trial  it  was  held,  1  st,  that  it  was 
a  question  for  the  jury,  not  for  the  judge,  whether  these 
expenses  were  the  reasonable  consequences  of  the  breach  of 
contract,  and  that  whether  any  particular  class  of  expenses  is 
reasonable  or  not,  depends  upon  the  usage  of  the  trade,  and 
various  other  circumstances.  2nd,  that  if  the  carriers  had 
distinct  notice  that  the  goods  would  be  required  to  be 
delivered  at  a  particular  time,  they  would,  perhaps,  have 
been  liable  for  these  expenses  ;  but  that  otherwise  they  would 
not  be.    drd,  that  under  the  circumstances  these  expenses 


(x)  Walton  T.  FothergtU,  7  C.  &  P.  394. 
{y)  Walton  y  Fothergillf  ubi  tup. 
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were  nnreasonable  and  the  damages  excessive  (z).  But  with 
great  deference  it  may  be  submitted,  whether  the  question, 
as  it  appears  to  have  been  left  to  the  jury,  did  not  involve 
matter  of  law  as  well  as  matter  of  fact,  and  whether  upon  the 
question  so  left  they  could  have  found  differently.  The  defen- 
dant's liability  to  loss  or  expense  arising  out  of  the  non- 
delivery of  goods,  or  any  other  act  connected  with  the 
discharge  of  his  duty,  depends  upon  the  answer  to  two  ques- 
tions :  1st,  was  that  loss  or  expense  the  reasonable  result  of 
the  existing  state  of  facts  ?  2nd,  did  the  defendant  contem- 
plate and  contract  to  guard  against  such  a  state  of  facts  ?  If 
both  these  questions  are  answered  in  the  affirmative,  he  is  of 
course  liable.  In  the  case  under  consideration  the  facts  were 
that  goods  were  to  be  sold  at  a  particular  market,  that  they 
were  too  late  for  it,  and  that  they  could  only  be  sold  with 
profit  at  some  distant  place.  The  jury  found,  no  doubt 
properly,  that  the  expenses  incurred  under  these  circum- 
stances were  proper  and  reasonable.  But  the  most  important 
question  was,  whether  the  defendants  had  ever  contemplated 
or  contracted  to  guard  against  this  state  of  facts.  It  seems 
quite  clear  they  had  not ;  and  if  so,  it  may  be  suggested 
whether  the  learned  judge  ought  not  to  have  told  them  that 
there  was  no  evidence  upon  which  they  could  find  affirmatively 
in  answer  to  the  latter  question.  If,  then,  one  of  two  neces- 
sary premises  was  negatived,  it  would  seem  that  it  became  a 
matter  of  law  to  direct  them  that  the  conclusion  sought  for  by 
the  plaintiff  could  not  be  drawn.  The  judgment  in  HadUy  v. 
BaxendaU  (a)  seems  in  favour  of  the  view  which  is  here 
offered  (ft). 

(z)  Black  V.  Baxendalcy  1  Exch.  410. 

(a)  9  Exch.  341 ;  23  L.  J.  Ex.  179. 

(6)  See  further  as  to  remoteness  of  damages,  HadUy  y.  Baxendale,  and 
Watson  y.  Anibergakte Ry.  Co.,  15  Jur.  448,  which  have  been  stated  and  dis- 
cussed already  at  such  length,  pp.  9,  30,  as  to  m&ke  it  only  necessary  to  refer 
to  them  now.  [Also  Hales  y.  London  and  N.  W.  Ry.  Co.,  4  B.  &  3.  66  ;  82 
L.  J.  Q.  B.  292,  where  expenses  incurred  in  inquiring  for  goods  were  held 
recoyerable,  but  not  lose  of  hire  caused  by  their  not  arriving  by  the  day  for 
which  they  were  hired ;  O,  W.  Ry,  Co.  r,  Redmayne,  L.  R.  1  C.  P.  829 ; 
where  loss  of  profit  on  sale  by  reason  of  the  goods  being  delayed  till  after  the 
plaintiff's  traveller  had  left,  was  held  too  remote  ;  Crouch  v.  O.  N.  Ry, 
Co,,  11  Ex.  742 ;  25  L.  J.  Ex.  137,  as  to  loss  of  business  from  defendants 
refusing  to  cany  the  plaintiff's  packed  parcels ;  and  as  to  delay  in  con- 
veyance of  passengers,  Hamlin  v.  0,  N.  Ry.  Co.,  1  H.  &  N.  408 ;  26  L.  J. 
Ex.  20.] 
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[And  accordingly  in  a  very  recent  case  where  the  plaintiff,  a 
commercial  traveller,  sent  a  parcel  of  samples  by  luggage  train 
from  Oxford  to  Liverpool  without  informing  the  railway  com- 
pany what  it  contained  or  for  what  purpose  it  was  required,  and 
by  the  negligence  of  the  company  the  delivery  of  the  parcel  was 
delayed,  and  the  traveller  spent  three  days  at  Liverpool  un- 
employed waiting  for  it,  Lush,  J.,  directed  the  jury  that  the 
plaintiff  could  not  recover  his  hotel  expenses  from  the  railway 
company,  and  the  ruling  was  supported  (c).] 
Penalty.  Where  the  charter-party  contains  a  penalty,  which  is  not 

liquidated  damages,  a  larger  sum  than  the  penalty  may  be 
obtained  by  suing,  not  for  it,  but  for  damages  for  the  breach 
of  contract  {d). 
Mode  of  calcn-  2.  The  damages  in  actions  for  loss  or  injury  of  the  goods 

lating  value  of  are  generally  confined  to  the  value  of  the  articles  lost.  And 
for  losTor  injmy  i^  makes  uo  difference  that  they  have  got  into  the  hands  of 
to  them.  third  parties  who  are  also  liable  to  the  owner.     In  a  very  late 

case  the  defendants,  a  railway  company,  delivered  the  plaintiff's 
goods  by  mistake,  not  to  the  right  consignee,  but  to  J.  3.,  who 
had  been  in  the  habit  of  receiving  the  plaintiff's  goods  as  his 
factor.  J.  S.  sold  the  goods,  as  he  fancied  he  was  authorised  to 
do,  and  rendered  an  account  of  the  sale  to  the  plaintiff.  He 
subsequently  stopped  payment.  The  plaintiff  sued  the  de- 
fendants for  the  goods,  and  it  was  held  that  he  was  entitled  to 
recover  the  amount  for  which  they  sold,  and  that  he  was  not 
prejudiced  by  having  tried  to  obtain  the  proceeds  of  the  sale 
from  J.  S.  This  was  no  ratification  of  the  defendants'  act  («). 
The  only  question  then  will  be  as  to  the  mode  of  estimating 
this  value.  [It  will  be  in  general  the  market  value  of  the 
goods  at  the  place  and  time  at  which  they  ought  to  have  been 
delivered  (/),  independently  of  any  circumstances  peculiar  to 
the  plaintiff  {g).    If  from  the  smallness  of  the  place  or  the 

[(c)   Woodier  v.  O.  W,  By.   Co.,  L.  R.  2  C.  P.  318  ;   86  L.  J.  C.  P. 

177. 

{d)  Winter  v.   Trimmer,  1  W.  Bl.   395  ;  Harrison  v.  WrigU,  13  East, 
843  ;  MayUtm  v.  Norris,  2D.  &  L.  829. 

(c)  Sanquer  v.  London  and  S.  W.  Ry.  Co.,  16  C.  B.  163. 
"     [(/)  Rice  V.  Baxendale,  7  H.  &  N.  96  ;  30  L.  J.  Ex.  371  ;   WiUon  v. 
Lancashire  and  Yorkshire  Ry.  Co.,  ante,  p.  15 ;  CoUard  v.  S.  E.  Ry.  Co., 
ante,  p.   16 ;    O^Hanlan  v.   Q.    W.   Ry.   Co.,  6  B.  &  S.    484  ;    84  L.   J. 
Q.  B.  154.] 

[{g)  a.  W,  Ry.  Co.  v.  Redmayne,  L.  R.  1  C.  P.  329.] 
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scarcity  of  the  article  or  other  reasons  there  is  no  market  price, 
the  real  value  at  the  time  and  place  must  be  ascertained,  as  a 
fact,  by  the  jury,  taking  into  consideration  the  circumstances 
which  would  otherwise  have  influenced  the  market  price  if 
there  had  been  one,  price  at  the  place  of  manufacture,  cost  of 
carriage,  and  a  reasonable  sum  for  importer's  profit  (h).]  In 
an  action  against  shipowners  for  loss  of  goods.  Lord  EUen^ 
borough  said  that  the  plaintiffs  were  entitled  to  recover  the 
value  of  the  goods  on  board  at  the  time  she  was  captured,  by 
means  of  the  deviation.  That  in  the  absence  of  any  other 
evidence,  that  value  could  not  be  taken  as  more  than  the  cost 
price  and  shipping  charges,  and  that  the  insurance  premium 
could  not  be  added,  as  no  new  value  was  given  to  the  goods  by 
insuring  them  («).  Where,  however,  the  cargo  was  conveyed 
to  its  proper  destination,  and  there  handed  over  to  a  person 
who  was  not  entitled  to  it,  it  was  decided  that  its  value  at  the 
port  of  discharge  was  the  proper  measure  of  damages.  Parke, 
J.,  said,  **  The  plaintiffs  are  entitled  to  be  put  in  the  same 
situation  as  they  would  have  been  in,  if  the  cargo  had  been 
delivered  to  their  order  at  the  time  it  was  delivered  to  B. ; 
and  the  sum  it  would  have  fetched  at  that  time,  is  the  amount 
of  loss  sustained  by  the  non-performance  of  the  defendant's 
contract "  (j).  Where  no  evidence  at  all  can  be  given,  the 
question  of  value  must  be  resolved  by  the  usual  rules  upon 
which  presumptions  of  this  sort  are  governed.  If  any  evidence 
of  value  is  withheld  by  the  defendant,  the  goods,  as  against 
him,  would  be  presumed  to  be  of  the  highest  value  articles  of 
that  nature  were  capable  of  {k).  Unless  any  such  circum- 
stances existed,  the  jury  would,  no  doubt,  as  in  a  former  case, 
be  directed  to  give  damages  proportioned  to  what  they  might 
consider  to  be  the  fair  and  probable  value  of  the  articles  in 
question  {I) ;  *^  and  not  to  pare  down  the  amount  of  damages, 
because  the  articles  could  not  be  distinctly  proved."  Where 
the  plaintiff  is  not  himself  the  owner  of  the  goods,  but  has  only 
a  qualified  property  in  them,  he  will  be  entitled  to  recover  their 
whole  value  from  the  carrier,  if  he  is  himself  liable  for  their 

[(h)  O'Hanlan  v.  The  G.  W.  Ry.  Co.,  mpra.] 

(a)  Parker  v.  Jametf  4  Gamp.  112. 

ij)  Brandt  v.  BowUyy,  2  B.  &  Ad.  932,  939. 

(k)  Armory  v.  Ddaviirie^  1  Stra.  505. 

{I)  Butler  V.  Banng,  2  C.  &  P.  613. 
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yalne  to  the  owner ;  and  it  is  not  necessary  that  he  should  hayc 
actually  paid  the  owner  {m). 

Cases  of  special  damage  accruing  from  loss  of  goods,  injury 
to  them,  or  delay  in  their  deHvery,  are  goTemed  by  the  prin- 
ciples  laid  down  above. 

The  same  question  as  to  the  mode  of  valuing  goods  that 
have  been  lost  to  the  owner,  often  arises  in  a  different  way. 

It  is  the  primary  duty  of  the  master  of  a  ship,  acting  for 
the  owner,  to  convey  the  cargo  to  its  place  of  destination  in 
the  same  ship,  and  in  case  of  damage  to  repair  it.  To  accom- 
plish the  latter  object,  he  may,  in  cases  of  urgent  necessity, 
sell  the  cargo,  which  is,  in  effect,  borrowing  from  the  shipper 
through  the  medium  of  a  sale.  Such  a  proceeding  raises  an 
implied  contract  of  indemnity  from  the  owner,  for  whose 
benefit  the  act  was  done,  in  favour  of  the  shipper  (n).  The 
question  then  arises,  at  what  value  are  the  goods  to  be  taken 
for  the  purpose  of  this  indemnity?  Where  the  ship  has 
arrived,  the  owner  is  entitled  to  the  amount  which  they  would 
have  fetched  at  the  port  of  destination  (o).  If,  however,  the 
goods  have  actually  been  sold  for  a  higher  price  than  they 
would  have  been  worth,  if  delivered,  it  does  not  seem  quite 
settled  whether  the  owner  can  claim  this  sum.  In  one  case, 
where  goods  had  been  sold  in  this  manner.  Lord  Ellenborough 
decided  that  the  owner  might  deduct  the  sum  which  they  had 
brought  from  the  entire  freight  due  (p).  It  does  not  appear, 
however,  whether  the  owner  lost  or  gained  by  taking  this 
standard.  In  another  case,  where  the  selling  price  was  de- 
cidedly higher  than  what  they  would  have  fetched  at  their 
destination,  and  an  arbitrator  adjudged  the  selling  price  to  be 
due,  the  Court  refused  to  set  aside  the  award,  saying  it  did 
not  clearly  appear  that  it  was  wrong.  Holroyd,  J.,  seemed  in- 
clined to  think  it  was  right.  He  said,  "  There  is  strong  reason 
for  contending  that  the  owner  of  goods  should  receive  a  com- 
pensation for  the  goods  sold  according  to  their  highest  value. 
If  the  master  could  get  money  by  other  means,  he  had  no  right 
to  sell ;  and  if  he  had  sold  the  goods,  the  owner  ought  to  be 

(»»)  Crouch  V.  London  and  N.  W.  Ry.  Co.^  2  C.  &  K.  789. 
(n)  Benson  v.  Duncan^  1  Exch.  537  ;  3  Kxch.  644. 
(o)  Alera  v.  Tobin,  Abb.  Ship.  372  ;  [830,  11th  ed.]    Ballttt  v.  Wigram, 
9  C.  B.  580. 
(/))  CampbeU  v.  Thompson ,  1  Stark.  490. 
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entitled  to  the  actual  proceeds,  for  the  owner  of  the  ship,  in 
the  eyent  that  has  happened,  ought  not  to  be  allowed  to  make 
any  profit  by  such  sale  "  (q). 

Where  the  ship  has  never  arrived  at  her  destination,  but  has 
been  lost  since  the  sale,  it  is  now  settled  that  the  goods  cannot 
be  taken  at  their  price  at  a  place  which  they  never  could  have 
reached.  It  is  not  decided  whether,  in  such  a  case,  the  owner 
would  be  liable  at  all  (r).  The  foreign  codes  and  jurists  are 
at  issue  upon  the  point.  Lord  Tenterden,  in  his  treatise  («), 
considers  it  to  be  the  most  reasonable  doctrine  that  the  money 
should  only  be  payable  in  case  of  the  safe  arrival  of  the  ship, 
as  the  merchant  is  not  thereby  placed  in  a  worse  situation  than 
if  his  goods  had  not  been  sold,  but  had  remained  on  board  the 
ship.  On  the  other  hand,  the  shipowner  is  clearly  in  a  better 
situation  than  if  he  had  furnished  the  money  himself,  or  it  had 
been  borrowed  on  his  credit.  It  seems  curious  that  a  case  so 
likely  to  occur  in  a  mercantile  country  should  never  have  been 
decided. 

The  liability  of  shipowners  for  loss  not  attributable  to  their  Liability  of  ship- 
own  default,  has  been  restricted  by  statute  in  various  cases.  ^(^bTpS^t- 
The  Merchant  Shipping  Act,  1854  (/),  s.  388,  provides,  that  no 
owner  or  master  of  any  ship  shall  be  answerable  to  any  person 
whatever  for  any  loss  or  damage  occasioned  by  the  feiult  or  in- 
capacity of  any  qualified  pilot,  acting  in  charge  of  such  ship, 
within  any  district  where  the  employment  of  such  pilot  is  com- 
pulsory by  law.  This  section  will  only  protect  the  owner,  &c., 
where  the  loss  occurred  wholly  from  the  feult  of  the  pilot ;  and 
if  it  was,  [or  may  have  been,]  partly  the  fault  of  the  master  or 
crew,  the  liability  continues  {u).  This  clause  dififers  from  the 
corresponding  section  of  6  Geo.  IV.  c.  125,  s.  55,  which  ex- 
tended the  immunity  to  cases  where  a  pilot  was  acting  in  charge 
of  the  ship  under  any  of  the  provisions  of  the  act.  Accordingly 
it  was  held,  [under  that  section,]  that  the  owner  was  not  liable 
when  the  pilot  was  taken  on  board  under  circumstances  which 

(r^)  Richardson  y.  NoursCy  3  B.  &  A.  237. 

(r)  Atkinson  y.  StephenSf  7  Exch.  567. 

is)  Abb.  Ship.  372,  [330,  Ilth  ed.] 

(e)  17  &  18  Vict.  c.  104. 

(w)  [The  lona,  L-  R.  1  P.  C.  426  ;  Hie  Velasquez,  L.  R.  1  P.  C.  494  ; 
4  Moo.  P.  C.  N.  S.  426  ;  36  L.  J.  Adm.  19  ;  The  Ocean  Ware,  L.  R.  3  P.  C. 
205  ;]  Stuart  v.  Isemonger,  4  Moo.  P.  C.  11  ;  Hammond  v.  Rt^cra,  7  Moo. 
P.  C.  170 ;  Rodrigues  v.  Melhuith,  10  Ex.  110 ;  24  L.  J.  Ex.  2(». 


224 


ACTIONS  AGAINST  CARRIERS  FOR  LOSS  OR  INJURY  TO  GOODS- 


or  by  fire; 


or  robbery  in 
certain  oasea. 


Limitation  of 
liability  for  loss 
of  life  or  per- 
sonal injuiy. 


did  not  make  it  compulsory  on  the  defendant  to  employ  him, 
though  he  was  bound  to  go,  if  required  («).  [But  under  the 
Merchant  Shipping  Act,  1854,  s.  388,  the  owners  are  responsible 
for  the  negligence  of  the  pilot  where  they  are  not  under  com- 
pulsion to  put  him  in  charge  of  their  vessel  (y).] 

No  owner  of  any  sea-going  ship,  or  share  therein,  shall  be 
liable  to  make  good  any  loss  or  damage  that  may  happen, 
without  his  actual  fault  or  privity,  to  any  goods  by  reason  of 
any  fire  on  board ;  or  to  any  gold,  silver,  diamonds,  watches, 
jewels,  or  precious  stones,  by  reason  of  any  robbery  or  em- 
bezzlement, unless  their  nature  and  value  has  been  inserted  in 
the  bills  of  lading  or  otherwise  declared  in  writing  to  the  master 
of  the  ship  at  the  time  of  shipping  (z). 

But  where  the  cause  of  action  arises  out  of  a  wrongful  sale 
of  goods  by  the  master  of  a  ship,  the  whole  value  of  the  goods 
may  be  recovered  in  trover  (a). 

[The  Merchant  Shipping  Act  Amendment  Act,  1862,  (25 
&  26  Vict.  c.  63,)  s.  54,  further  provides  that  the  owners 
of  any  ship,  whether  British  or  foreign,  shall  not,  in  cases 
where  without  their  actual  fault  or  privity,  loss  of  life  or 
personal  injury  is  caused  to  any  person,  being  carried  in 
such  ship ;  or  damage  or  loss  caused  to  goods,  merchandise, 
or  other  things  on  board  such  ship ;  or  where  by  reason  of  the 
improper  navigation  of  such  ship  loss  of  life  or  personal  injury 
is  caused  to  any  person  carried  in  any  other  ship  or  boat,  or 
loss  or  damage  caused  to  any  other  ship  or  boat,  or  to  goods, 
merchandise,  or  other  things  on  board  any  other  ship  or  boat, 
be  answerable  in  damages,  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ships, 
boats,  goods,  merchandise,  or  other  things,  to  an  aggregate 
amount  exceeding  15/.  for  each  ton  of  their  ship's  tonnage;  nor 
in  respect  of  loss  or  damage  to  ships,  goods,  merchandise,  or 
other  things,  whether  there  be  in  addition  loss  of  life  or  personal 
injury  or  not,  to  an  aggregate  amount  exceeding  8/.  for  each 

(.r)  Lucey  v.  Ingram,  6  M.  &  W.  302. 

[(y)  The  Lion,  L.  R.  2  P.  C.  525  ;  The  Stettin,  Br.  &  Lush.  199.  The 
pilot  need  not  be  compulsorily  employed  at  the  spot  where  the  accident  hapi^ens, 
if  he  has  been  compulsorily  employed  within  the  district  where  it  happens  ; 
GeneraJ.  Steam  Nav.  Co.  v.  British  and  Colonial  Steam  Nav,  Co.,  L  K 
4  Ex.  238  ;  38  L.  J.  Ex.  97  ;  in  Ex.  Ch.] 

(2)  17  &  18  Vict.  c.  104,  8.  503. 

{a)  Morris  v.  Robinson,  8  B.  &C.  196,  205. 
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ton  of  the  ship's  tonnage.  The  tonnage  is  to  be  the  registered 
tonnage  in  the  case  of  sailing  ships,  and  in  the  case  of  steam 
ships  the  gross  tonnage  without  deduction  on  account  of  engine 
room ;  and  a  mode  of  ascertaining  the  tonnage  of  foreign  ships 
is  prescribed  (b),] 

The  costs  of  recovering  compensation,  either  by  suit  against 
the  o^vners,  or  by  process  against  the  ship,  may  be  recovered 
beyond  this  extent  (c). 

Under  the  section  which  requires  the  value  of  certain 
articles  to  be  stated,  it  h&s  been  held  that  if  the  shipment  is 
made  in  a  foreign  country,  it  will  be  sufficient  to  state  their 
value  at  that  place  in  the  coin  of  the  realm.  But  Lord  Abinger, 
C.  B.,  doubted  strongly  whether  the  act  applied  at  all  to  ship- 
ments made  from  a  port  which  is  not  governed  by  the  law  of 
England.  At  most,  he  said,  the  statute  could  only  apply  where 
the  shipment  was  made  to  England  (d). 

None  of  the  clauses  above  cited  extend  to  small  craft, 
lighters,  boats,  gabbets,  &c.,  concerned  in  inland  navigation  (c). 
Nor  does  the  immunity  from  loss  by  fire  protect  against  losses 
arising  from  a  fire  on  board  a  public  lighter  employed  by  ship- 
owners in  transporting  cargo  to  a  ship,  which  would  itself  be 
within  the  statute  (/). 

[{b)  Under  the  repealed  sections  of  the  former  Act,  1 7  &  1 8  Vict.  c.  104,  ss.  504, 
505,  the  shipowner's  liability  was  restricted  to  the  value  of  ship  and  freight,  to 
be  taken  in  case  of  loss  of  life  or  personal  injury,  at  not  less  than  15^.  per  regis- 
tered ton.  By  B.  506,  which  is  stiU  in  force,  the  owner  is  liable  for  loss  and 
injury  arising  on  distinct  occasions,  to  the  same  extent  as  if  no  other  loss  or 
injury  had  arisen.  As  to  the  power  of  the  Court  of  Admiralty  over  freight  since 
the  Act  of  1862,  see  The  Orpheus,  L.  R.  3  A.  &  £.  308  ;  40  L.  J.  Adm.  24. 
25  &.  26  Vict.  c.  68,  has  operation  on  the  high  seas,  and  applies  both  to  British 
&nd  foreign  ships  ;  The  AnuUia,  32  L.  J.  Adm.  191.  It  may  be  mentioned 
here  that  Lord  Campbell's  Act  (9  &;  10  Vict.  c.  93),  was  held  to  extend  to  a 
csAe  where  the  person  in  respect  of  whose  death  damages  were  sought  was  an 
alien,  and  at  the  time  of  the  collision  causing  death,  was  on  board  a  foreign 
vessel  on  the  high  seas  ;  The  Explorer^  L.  R.  3  A.  &  E.  289.  The  Court  of 
Admiralty  has  no  jurisdiction  over  suits  for  personal  injury  resulting  in  death  ; 
^Uh  V.  Brwrni,  L.  R.  6  Q  B.  729  ;  40  L.  J.  Q.  B.  214.  By  the  Merchant 
Shipping  Act,  1854,  (17  &  18  Vict  c.  104),  s.  512,  no  action  can  be  brought 
in  case  of  loss  of  life,  or  personal  injury,  against  the  owner  of  a  ship,  untU 
the  Board  of  Trade  has  held  an  inquiry  or  refused  to  do  so.] 

(c)  ExpaHe  Bayne,  1  Q.  B.  982. 

(rf)  Gihbi  V.  Potter,  10  M.  &  W.  70 ;  [decided  on  26  Geo.  III.  c.  86,  s.  S, 
similar  in  teims  to  17  &  18  Vict.  c.  104,  s.  503.  Such  a  description  of  goods 
AS  '*  one  box,  containing  about  248  ounces  of  gold  dust,"  is  not  a  declaration  of 
the  true  nature  and  value ;  WiUianu  v.  African  Steam  Ship  Company, 
1  H.  &  N.  300  ;  26  L.  J.  Ex.  69.] 

(e)  Hunter  v,  M'Gown,  1  Bligh,  580. 

(/)  More  wood  v.  Pollok,  1  E.  &  B.  743  ;  22  L.  J.  Q.  B.  250. 
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Liability  of  land 
camera  at  com- 
mon lav. 


Camera'  Act. 


The  legislature  has  also  inteifered  in  the  case  of  carriers  by 
land.  The  great  extent  of  their  liability  at  common  law, 
which  was  held  to  amount  to  a  contract  of  insurance  upon 
goods  entrusted  to  them,  had  naturally  caused  an  effort  on 
their  part  to  reduce  it.  This  they  used  to  do  by  notices,  in 
the  shape  of  advertisements,  handbills,  placards  in  their  offices, 
and  so  forth,  stating  that  they  would  not  be  liable  for  any 
property  beyond  a  certain  yalue,  unless  paid  for  at  an  extra 
rate  when  delivered.  This  amounted  to  a  special  contract, 
binding  on  the  owner  of  the  goods,  when  brought  home  to  his 
knowledge.  It  fell  short  of  their  intention,  however,  in  two 
respects.  In  the  first  place  it  was  absolutely  necessary  to 
show  that  the  notice  had  come  to  the  knowledge  of  the  plain- 
tiff {g\  though  no  proof  of  an  agreement  to  it  on  his  part 
was  required  (Ji),  In  the  next  place  it  was  decided,  that  even 
a  notice  with  which  the  plaintiff  was  proved  to  be  acquainted, 
would  not  protect  the  defendant,  when  the  loss  occurred  from 
any  act  amounting  either  to  a  misfeasance  and  utter  renun- 
ciation of  his  character  as  carrier,  or  even  to  what  the  Courts 
termed  **  gross  negligence"  («). 

To  remedy  this  state  of  things  the  Carriers'  Act  {k)  was 
passed.  It  enacts  (?)  that  no  common  carrier  by  land(w),  for 
hire,  shall  be  liable  for  the  loss  or  injury  to  any  gold  or 
silver,  whether  manufactured,  unmanufactured,  or  in  coin, 
precious  stones,  jewellery,  watches,  clocks,  time-pieces,  trin- 
kets (n),  bills,  bank-notes,  orders,  notes  or  securities  for  pay- 
ment of  money  {o\  stamps,  maps,  writings,  title-deeds,  paint- 


{g)  Kerr  v.  Willan,  6  M.  &  S.  150  ;   WaUcer  v.  Jackson,  10  M.  &  W.  161. 

(A)  Nicholson  v.  Willan,  5  East,  507  ;  Mayhew  v.  Eames,  3  B.  &  C.  601. 

{%)  Birhett  v.  WiUan,  2  B.  &  A.  356  ;  GarneU  v.  WiUaHy  5  B.  &  A.  53  ; 
SUat  V.  Pagg,  ibid.j  342  ;  Ovom  v.  Burnett,  2  C.  &  M.  353  ;  Lowe  v.  Bw>th, 
13  Price,  329. 

(it)  11  Oeo.  IV.  and  1  W.  IV.  c.  68. 

{I)  S.  1. 

[(m)  A  contract  to  carry  partly  by  land  and  partly  by  sea  is  divisible,  and  as 
to  the  land  journey,  the  carrier  is  protected ;  Le  Couteur  v.  London  and 
S.  W.  By.  Co.,  6  B.  &  S.  961 ;  L.  E.  1  Q.  B.  54 ;  85  L.  J.  Q.  B.  40; 
Ptanciani  v.  Same,  18  C.  B.  226.] 

(n)  A  gold  chain  used  for  an  eye-gUss  held  not  to  be  a  trinket ;  Davey  t. 
Mason,  Car.  &  M.  45  ;  [bat  it  has  since  been  held  that  articles  of  use  or 
necessity,  such  as  shirt-pins,  bracelets,  brooches,  portemonnaies,  or  smelling- 
bottles,  if  so  much  ornament  is  superadded  as  to  make  their  main  object 
ornament,  are  trinkets  ;  Bernstein  v.  Baxendale,  6  C.  B.  N.  S.  251  :  28  L.  J. 
C.  P.  265.] 

(o)  Where  an  instrument  waa  lost,  bea>ring  a  bill  of  exchange  stamp,  and 
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ings,  engravings,  pictures  (j)),  gold  or  silver  plate  or  plated 
articles,  glass,  china,  silks,  manufactured  or  unmanufactured, 
wrought  up  with  other  materials  or  not  {q),  furs  (r),  or  lace  («), 
contained  in  auj  parcel,  when  the  value  exceeds  10/.,  unless  its 
value  has  been  declared  {t),  and  an  increased  charge  paid  at 
the  time  of  the  delivery.  A  notice  of  such  increased  rate  of 
charges,  fixed  in  the  office  in  legible  characters,  is  to  bind  all 
parties  sending  parcels,  without  proof  of  their  knowledge  (w). 
But  the  carrier  will  not  be  entitled  to  the  benefit  of  the  Act, 
unless  such  notice  is  affixed,  or  in  case  of  his  refusal  to  give  a 
receipt  for  the  parcel  insured  {x).  The  common  law  liability 
of  carriers  for  articles  not  enumerated  above  cannot  be  limited 
by  a  mere  notice  (y),  but  it  may  by  a  special  contract.  The 
extra  costs  of  insurance  may  be  recovered  as  damages  in  an 
action  for  loss  or  injury  to  goods  (z).  On  the  other  hand,  the 
declared  value  will  not  be  conclusive  against  the  carrier  as  to 

drawn  in  the  foUowing  form,  **  Three  months  after  date  pay  to  me  the  sum  of 
ll{.  10«.  value  receiyed.  To  Mr.  C,  ke.'*  And  written  across  it  was  an 
acceptance  by  C.  Tlie  parcel  containing  the  instrument  was  addressed  to  A., 
a  creditor  of  C,  with  the  intention  that  A.  should  put  his  name  to  it  as 
drawer.  Held  that  it  was  not  a  bill,  as  it  had  neither  drawer  nor  payee,  nor 
a  note  as  it  contained  no  promise  to  pay.  That  it  was  a  **  writing,"  but  not 
of  any  value  at  the  time  of  delivery,  as  no  one  but  A.  had  power  to  complete 
it ;  Stoesstger  v.  S.  E,  Ry,  Co.,  3  R  &  B.  649  ;  23  L.  J.  Q.  B.  293. 

[( p)  Where  a  picture  is  framed,  the  frame,  as  forming  part  of  the  picture, 
is  within  the  Act ;  Henderson  v.  London  and  N.  W.  Ry.  Co.,  L.  R.  6  Ex. 
90.  In  a  previous  case,  where  a  packing-case  containing  a  lace  design,  in  a 
gilt  frame  covered  with  glass,  was  lost  on  its  way  to  an  ecclesiastical  art 
exhibition,  the  owner,  though  the  lace  came  within  the  Act,  was  allowed  to 
recover  the  value  of  the  frame  and  the  packing-case,  the  frame  being  con- 
sidered not  a  constituent  part  of  the  lace  design,  and  the  packing-case  being 
accessory  to  the  frame  as  much  as  to  the  lace ;  Treadwin  v.  0.  E.  Ry.  Co. , 
L.  R.  3  C.  P.  308 ;  37  L.  J.  C.  P.  83.] 

iq)  [Lord  Abinger  ruled  that]  silk  dresses  made  up  for  wear  were  not  witbin 
the  Act ;  Davey  v.  Mason,  Car.  &  M.  45  ;  [but  this  must  now  be  considered  as 
overruled  ;  see  Bernstein  v.  BaxendaUy  6  C.  B.  N.  S.  251  ;  28  L.  J.  C.  P. 
265,  where  silk  guards  were  held  to  come  within  the  Act ;  and  BrutU  v. 
Midland  Ry.  Co.,  2  H.  &  G.  889  ;  33  L.  J.  Ex.  187,  where  the  same  was 
held  of  elastic  silk  webbing.  So  Flowers  v.  S.  E.  Ry,  Co.,  16  L.  T.  N.  S. 
829  ;  W.  N.  1867,  p.  155.] 

(r)  Hat  bodies,  composed  partly  of  the  soft  substance  taken  from  the  skin  of 
rabbits,  i>artly  of  the  wool  of  sheep,  were  held  not  within  this  section  ; 
Mayhew  v.  Nelson,  6  C.  &  P.  68. 

[(«)  By  28  &  29  Vict.  c.  94,  s.  1,  this  is  to  bo  construed  as  not  including 
machine-made  lace.] 

[{t)  As  to  what  is  not  a  sufficient  declaration  of  value,  see  ante,  p.  225, 
note  (d).] 

(u)  S.  2. 

(x)  S.  3. 

(.V)  S  4. 

(r)  S.  7. 

Q  2 
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its  real  worth  {a).  The  Act  does  not  protect  the  carrier  from 
liability  to  answer  for  losses  or  injury  arising  from  the 
felonious  acts  of  any  servant  in  his  employ  ;  nor  does  it  pro- 
tect the  servant  from  liability  on  account  of  his  own  neglect 
or  misconduct  (b).  [Therefore  where  goods,  within  the  terms 
of  the  Act,  and  not  insured,  have  been  lost  by  felony  of  a 
servant^  it  is  sufficient,  in  answer  to  a  plea  setting  up  notice 
of  an  extra  charge  which  was  not  paid,  to  reply  the  felony 
without  averring  negligence.  "  Under  the  statute  felony  by  a 
servant  is  a  sufficient  answer  to  the  defence  set  up  by  the 
carrier,  and  negligence  has  nothing  to  do  with  it ;  and,  on  the 
other  hand,  under  the  carrier's  notice  negligence  is  the  sole 
Special  contract,  question,  felony  is  immaterial "  (c).]    Where  there  has  been 

a  special  contract  in  sufficiently  wide  terms,  no  negligence, 

however  gross,  will  make  the  defendant  liable  {d),    [The  fact 

of  goods  being  received  by  a  common  carrier,  under  a  special 

contract,  does  not  deprive  him  of  the  protection  of  the  Act, 

unless  the  terms  of  the  contract  are  such  as  to  be  inconsistent 

with  the  goods  having  been  received  by  him  in  his  capacity  of 

a  common  carrier  (e).] 

Provisions  of  The  length  to  which  the  decisions  upon  this  point  had  gone, 

Can^^Tr^c        ca^sed  the  Legislature  to  interfere.    Accordingly  it  is  provided 

Act,  1854.  by  17  &  18  Vict.  c.  31,  s.  7  (/),  that  every  notice,  condition,  or 


(a)  S.  9. 

(6)  S.  8. 

[(c)  G.  W,  By,  Co.  V.  RimeU,  18  C.  B.  at  p.  686  ;  27  L.  J.  C.  P.  201  ; 
per  Jervia,  C.  J.,  explaining  BuU  v.  0.  W.  Ry.  Co.,  11  C.  B.  140;  20  L.  J. 
C.  P.  241 ;  80  Treadwin  v.  G.  B.  Ry.  Co.,  L.  R.  3  C.  P.  at  p.  310,  per  Wmea, 
J.  The  felony  must  be  brought  home  to  the  carrier's  servants,  and  it  is  not 
sufficient  to  show  that  some  one  must  have  stolen  the  goods ;  Meteaff  y. 
London,  B.  <fc  S.  C.  By.  Co.,  4  C.  B.  N.  S.  at  p.  311  ;  27  L.  J.  C.  P. 
383.] 

(d)  Austin  v.  Manchatcr  Ry.  Co.,  10  C.  B.  464  ;  Carr  y.  Lancashire 
Ry.  Co.,  7  Exch.  707 ;  MorviUe  v.  G.  N.  Ry.  Co.,  21  L.  J.  Q.  B.  319 ;  [Peek 
y.  North  Staffordshire  Ry.  Co.,  10  H.  L.  C.  at  p.  494  ;  32  L.  J.  Q.  B. 
at  p.  250,  per  Blackburn,  J.  For  examples  of  contracts  held  not  to  relieve 
from  liability  to  make  good  loss  arising  from  excepted  perils,  where  caused 
by  the  carrier's  negligence,  see  Phillips  v.  Clark,  2  C.  B.  N:  S.  156  ;  26  L.  J. 
C.  P.  168  ;  Martin  v.  Great  Indian  Peninsula  Ry.  Oo.,  L.  R.  3  Ex.  9  ;  87 
L.  J.  Ex.  27 ;  Czech  v.  Gen.  Steam  Navigation  Co.,  L.  R.  3  C.  P.  14  ;  87  L. 
J.  C.  P.  3.  As  to  wliat  constitutes  a  special  contract,  see  Anderson  v.  Chester 
and  Holyhead  Ry.  Co.,  4  Ir.  C.  L.  R.  435.] 

Ue)  Baxendale  v.  G.  B.  Ry.  Co.,  L  R.  4  Q.  B.  244;  38  L.  J.  Q.  B.  137, 
in  Kx.  Ch.] 

[(/)  Extended,  so  far  as  applicable,  to  traffic  carried  on  by  railway  com- 
panies in  steam  vessels  by  the  Railway  Glauses  Act,  1863  ;  26  &  27  Vict,  c  92, 
8.  31.     By  the  Regulation  of  Railways  Act,  1868,  31  &  32  Vict,  c  119,  s.  14, 
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declaration  by  which  any  railway  or  canal  company  shall  limifc 
its  liability  for  loss  caused  by  its  own  neglect  or  defaalt,  shall 
be  void,  nnless  deemed  to  be  reasonable  by  the  Court  or  judge 
before  whom  any  question  relating  thereto  is  tried.  They  are 
only  to  be  liable,  however,  to  the  extent  of  50/.  for  a  horse,  15/. 
for  neat  cattle,  and  21  for  pigs  and  sheep,  unless  they  have  been 
paid  for  on  an  additional  value.  Proof  of  value  is  to  rest 
upon  the  owner.  All  special  contracts  must  be  signed  by  the 
party  to  be  bound  by  them.  Nothing  in  this  Act  is  to  affect 
the  privileges  of  the  company  under  11  Geo.  IV.  and  1  Will.  IV. 
c.  68,  as  to  articles  enumerated  in  it. 

[Upon  17  &  18  Vict  c.  31,  s.  7,  it  has  been  decided  that  the 
conditions  capable  of  being  imposed  by  railway  companies  in 
limitation  of  their  liability  as  common  carriers,  must  not  only 
be  in  the  opinion  of  a  Court  or  judge  just  and  reasonable, 
but  must  also  be  embodied  in  a  special  contract  in  writing, 
signed  by  the  owner  or  sender  of  the  goods  {g).  The  railway 
company  cannot  set  up  the  want  of  a  signature,  the  proviso 
only  applying  to  cases  where  the  railway  company  is  claiming 
exemption  from  liability  by  reason  of  there  being  a  special 
contract,  in  which  case  the  other  party  is  not  to  be  bound 
by  a  contract  which  he  or  the  person  delivering  the  goods  has 

a  railway  comi>any  contracting  to  carry,  partly  by  railway  and  partly  by  sea, 
may  limit  their  liability  during  sea  transit  by  a  condition  conspicuously  pub- 
lished at  their  booking-office,  and  printed  on  the  receipt  or  freight  note.] 

[{g)  M'Manus  v.  Lancashire,  <fec.,  Ry.  Co.,  4  H.  &  N.  327 ;  28  L.  J. 
Bx.  353,  in  Ex.  Ch.  ;  Peek  v.  North  Staffordaftire  Ry,  Co.,  10  H.  L  C.  478 ; 
32  L.  J.  Q,  B.  241 ;  per  Lord  Westbury,  C.,  and  Lord  Wensleydale.  Simons  v. 
0.  W.  Ry.  Co.,  18  C.  B.  806  ;  26  L.  J.  C.  P.  25.  The  numerous  cases 
in  which  conditions  have  been  held  reasonable  or  unreasonable,  -will  be 
found  collected  in  the  note  to  Coggs  y.  Bernard^  1  Smith's  Leading  Cases  at 
pp.  215  e<  aeq.,  6th  ed.  No  better  general  rule  has  been  laid  down  than 
that  stated  in  the  opinion  of  Blackburn,  J.,  in  Dom.  Proc.  (Peek  v.  North 
Stt^ordshire  Ry.  Co.,  10  H.  L.  C.  at  p.  511  ;  82  L.  J.  Q.  B.  252),  that 
a  condition  exempting  carriers  wholly  from  liability  for  the  neglect  and 
default  of  their  servants,  is  primd  facie  unreasonable  ;  but  if  the  carrier  is 
willing  to  carry  for  a  reaRonable  remuneration,  but  at  the  same  time  offers  in  the 
alternative  to  carry  on  the  terms  that  he  shall  have  no  liability  at  all,  and  holds 
forth  as  an  inducement  a  reduction  of  the  price  below  that  which  would  be 
reasonable  remuneration  for  carrying  at  carrier's  risk,  or  some  additional 
advantage  which  he  is  not  bound  to  give  and  does  not  give  to  those  who 
employ  him  with  a  common-law  liability,  the  condition  may  be  reasonable. 
(See,  in  addition,  RooUi  v.  N.  E.  Ry.  Co.,  L.  R.  2  Ex.  173;  36  L.  J. 
Ex.  83.)  In  Harrisbnr.  London,  B.  and  S.  C.  Ry.  Co.,  2  B.  &  S.  122  ; 
31  L.  J.  Q.  B.  113,  Erie,  C.  J.,  and  Keating,  J.,  held  that  the  operation  of 
the  section  was  confined  to  losses  caused  by  misconduct  on  the  part  of  the 
railway  company,  and  not  to  losses  occurring  through  pure  accident ;  but  the 
judgment  of  the  Court  was  not  given  upon  this  point.] 
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not  signed  {h).  The  statute  eiqpressly  applies  to  injuries  done 
in  the  "  receiving,  forwarding  and  delivery,"  therefore  where  a 
horse  brought  into  a  railway  company's  station  yard  for  the 
purpose  of  being  sent  by  train,  was,  before  any  contract  for 
carriage  had  been  made,  injured  by  the  sharp  edge  of  some 
girders  left  there  through  the  negligence  of  the  company's 
servants,  the  company  were  held  protected  from  liability  for 
any  greater  damages  than  50Z.,  although  the  usual  practice  at 
the  station  was  that  a  ticket  should  be  got  after  the  horse  had 
been  put  into  a  horse-box  (t).  But  the  Act  only  extends  to  the 
traffic  on  a  company's  own  lines,  and  not  to  a  contract  exempt- 
ing a  company  from  loss  on  a  railway  not  belonging  to  or 
worked  by  them  (k).  The  statute  does  not  apply  to  articles 
deposited  in  the  railway  company's  cloak-room,  because  the 
company  do  not  receive  them  in  the  capacity  of  carriers  (Z).] 
Meaning  of  word  The  word  "loss"  in  11  Geo.  IV.  and  1  Will.  IV.  c.  68,  only 
**^**** '  refers  to  cases  where  the  chattel  is  either  abstracted  or  other- 

wise lost  from  the  personal  care  of  the  carrier,  or  from  the 
place  where  it  ought  to  be,  and  by  reason  of  such  loss  is 
incapable  of  being  delivered  at  the  proper  time.  It  does  not 
protect  the  carrier  in  all  cases  where  the  owner  of  the  article 
suffers  damage  from  the  neglect  of  the  defendant  to  carry. 
Therefore,  where  the  declaration  stated  that,  through  the 
negligence  of  the  defendants,  his  luggage  was  delayed  a  long 
time,  during  which  he  was  deprived  of  its  use,  a  plea  which 
merely  alleged  the  fact  of  a  notice  being  affixed,  and  no 
declaration  of  the  value  of  the  goods  in  question,  which  were 
above  107.,  was  held  bad.  It  should  have  gone  on  to  allege 
such  a  loss  as  is  described  above  (m). 
Value  must  be  The  declaration  of  value  must  be  made  in  the  first  instance 

fireU^nc^''     by  the  sender  of  the  goods,  whether  they  ai-e  delivered  at  the 

office  of  the  carrier,  or  at  the  sender's  house,  or  on  the  road, 
or  elsewhere.  In  no  case  can  the  sender  recover,  unless  he  has 
taken  the  step  which  the  legislature  intended  he  should  take 
in  the  first  instance  (n).    [And  he  must  make  the  declaration 

Uh)  BaxendaU  v.  O.  E.  Ry.  Co.,  L.  R.  4  Q.  B.  244 ;  38  L.  J.  Q.  B.  137.] 
[{%)  Hodgman  v.  Wt^t  Midland  Ry.  Co.,  6  B.  &  S.   173  ;  33  L.  J.  Q.  B. 
233  ;  affirmed  in  Ex.  Ch.  6  B.  &  S.  560  ;  35  L,  J.  Q.  B.  85.] 

[(h)  Zunz  V.  S.  E.  Ry.  Co.,  L.  R.  4  Q.  B.  639 ;  38  L.  J.  Q.  B.  209.] 
[(I)  Van  ToU  y.  S.  E.  Ry.  Co.,  12  C.  B.  N.  S.  75;  31  L.  J.  C.  P.  241.] 
(to)  Beam  v.  8,  W.  Ry.  Co.,  10  Ex.  798;  24  L.  J.  Exch.  180. 
(n)  Hart  v.  BaxendaU,  in  Cam.  Scacc  6  Exch.  769. 
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with  the  intention  that  it  shall  be  understood  as  a  declaration 
of  valae,  and  for  the  purpose  of  insurance  {o).  But  when  he 
has  declared  the  value  it  is  for  the  carrier  to  demand  the 
increased  rate  to  which  he  may  be  entitled,  and  if  he  does  not 
do  80  and  the  ordinary  rate  is  paid,  he  is  not  protected  by  the 
statute  from  his  ordinary  common  law  liability  in  case  of  loss 
or  injury  happening  to  the  goods  during  the  journey  (^).] 

Even  in  cases  not  within  the  protection  of  the  Act,  the  Fraud  in  con- 
plaintiflT  cannot  recover  the  value  of  the  article,  if  he  has  used  ^^^^^  ^*^"®- 
frand  in  concealing  its  character  (q).  [Upon  the  same  principle, 
if  he  makes  an  untrue  statement  of  the  value,  upon  which 
the  contract  between  himself  and  the  carrier  is  based,  he  is  not 
at  liberty  afterwards  to  deny  the  truth  of  the  statement  and 
fihow  that  the  real  value  was  greater  (r).]  Where  the  contract 
is  to  carry  a  particular  species  of  goods,  such  as  passenger's 
luggage,  the  carrier  is  not  responsible  for  injury  to  a  per- 
fectly different  species,  such  as  merchandise,  which  he  may 
happen  to  be  carrying  with  him,  and  which  the  plaintiff, 
even  without  fraud,  procures  to  be  carried,  without  their  being 
apprised  of  its  nature  («).  If,  however,  the  defendants,  with 
full  notice  of  its  character,  choose  to  treat  it  as  luggage,  they 
will  be  responsible  for  its  loss  (/). 

[(o)  JiMnwn  v.  London  and  S,  W.  Ry,  Co,,  19  C.  B.  N.  a  51  ;  34  L.  J. 
C.  P.  234  ;  decided  upon  17  &  18  Vict.  c.  31,  s.  7.] 

Up)  Behrens  v.  O.  N.  Ry.  Co.,  7  H.  &  N.  950 ;  31  L.  J.  Ex.  299,  in  Ex.  Ch.] 
[q)  Gibbon  T.  Paynton,  4  Burr.  2298;  Ration  y.  Donovan^  41).  &  A.  21 ; 
WaUcer  v.  Jackson,  10  M.  k  W.  161. 

[(r)  M*Cance  y.  London  and  N.  W.  Ry,  Co,,  3  H.  &  C.  343  ;  84  L.  J. 
Ex.  39,  in  Ex.  Cb.] 

[(«)  Belfast  and  BaUymena  Ry.  Co.  r.  Keys,  9  H.  L.  C.  556.  ] 
{t)  G,  N.  Ry.  Co.  y.  Shepherd,  8  Exch.  30  ;  and  see  as  to  amount  of 
notice,  BoysY.  Pink,  8  C.  &F.  361.  [The  mei'e  fact  that  a  package  looks  like 
merchandise  and  is  marked  ** glass,"  is  not  enough  to  fix  the  carrier  with 
rfijwnsibility  ;  CahUl  y,  London  and  N.  W.  Ry.  Co.,  IOC.  B.  N.  S.  154; 
30  L.  J.  0.  P.  289 ;  affirmed  in  Ex.  Ch.  13  C.  B.  N.  S.  818  ;  31  L.  J.  C.  P. 
271.  It  has  been  held  that  pencil  sketches  do  not  form  part  of  the  ordinary 
luggage  of  an  artist ;  Mytton  y.  Midland  Ry.  Co.,  4  H.  &  N.  615  ;  28  L.  J. 
Ex.  385  ;  nor  title-deeds  to  be  produced  at  a  trial,  nor  bank  not.'S  for  tie 
expenses  of  a  trial,  the  ordinary  luggage  of  an  attorney ;  Phelps  y.  London  and 
N.  W.  Ry.  Co.,  19  C.  B.  N.  S.  321 ;  34  L.  J.  C.  P.  259  ;  nor  a  rocking-horse 
that  of  a  father  going  home  to  his  children ;  Hudston  y.  Midland  Ry,  Co., 
L.  R.  4  Q.  B.  366 ;  38  L.  J.  Q.  B.  213  ;  but  in  a  very  recent  case  it  has  been 
said  that  ordinary  personal  luggage  must  be  construed  relatively  to  the  habits 
and  wants  of  different  classes  of  travellers,  and  thus  may  include  the  gun-caso 
or  fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on  a  sketching 
tour,  or  the  books  of  a  student,  and  other  articles  of  an  analogous  character,  the 
use  of  which  is  personal  to  the  traveller,  and  the  taking  of  which  has  arisen  from 
the  fact  of  his  journeying  ;  Macrow  v.  G,  W,  Ry,  Co.,  L.  R.  6  Q.  B.  612  ;  40 
L.  J.  Q.  B.  300.     Where  a  servant  took  with  him  the  luggage  of  his  master 
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Telegraphic  rj^]^^  character  in  which  Electric  TeleOTaph  Companies  re- 

ceive  and  undertake  to  forward  messages,  and  their  respon- 
sibility for  loss  occasioned  by  error  or  delay  in  transmission, 
have  of  late  years  given  rise  to  mnch  discussion,  especially  in 
America,  where  most  conflicting  opinions  have  been  expressed. 
In  England  the  Court  of  Queen's  Bench,  after  considering 
the  American  cases  which  were  brought  to  their  notice,  have 
refused  to  recognise  any  analogy  between  the  consignment  of 
goods  through  a  carrier  and  the  transmission  of  a  telegram. 
They  accordingly  held  that  the  message  having  been  sent  by 
the  sender  on  his  own  account,  and  not  as  agent  for  the  person 
to  whom  it  was  addressed,  there  was  no  privity  between  the 
latter  and  the  company,  and  that  he  could  not  be  said  to  have 
any  property  in  the  message  any  more  than  he  would  have  had 
if  it  had  been  sent  orally  by  the  servant  of  the  sender,  and 
that  the  obligation  of  the  company  to  use  due  care  and  skill 
in  transmission  was  one  arising  entirely  out  of  the  contract 
between  them  and  the  sender  (w).  The  telegraph  companies 
in  general  limit  their  responsibility  by  special  conditions, 
which  by  some  of  their  incorporating  Acts  must  be  reason- 
able (s).  Under  the  Telegraph  Acts,  1868,  1869  (y),  tele- 
graphic messages  are  now  carried  by  the  Postmaster-General, 
who  is  not  a  common  carrier,  nor  responsible  for  the  neglect 
or  misconduct  of  his  inferior  officers  (z).  Nor  is  the  sender 
responsible  for  mistakes  made  in  transmission,  the  Post  Office 
authorities  being  only  his  agents  to  transmit  the  message  in 
the  terms  in  which  he  delivered  it  (a).] 

yfho  was  coining  by  a  later  train,  the  company  were  held  not  responsible  ; 
Becker  ▼.  G.  E.  Ry.  Co.,  L.  R.  6  Q.  B.  241 ;  39  L.  J.  Q.  B.  122.] 

[{n)  Playford  v.  United  Kingdom  Electric  Telegraph  Co.,  L.  R,  4  Q.  B. 
706;  SSL.  J.  Q.  B.  249.] 

[(x)  A  condition  that  the  company  would  not  be  responsible  for  unrepealed 
messages,  has  been  held  i*easonabIe  ;  MacAndrew  y.  Electric  Telegraph.  Co.  y 
17  C.  B.  3  ;  25  L.  J.  C.  P.  26.] 

[(y)  81  &  32  Vict.  c.  110,  and  32  &  33  Vict.  c.  73.] 

[(z)  Lane  v.  Cotton^  1  Ld.  Raymond,  646 ;  Whitfield  v.  Lord  Despencer,  2 
Oowper,  754.  The  principal  American  cases  will  be  found  referred  to  in 
c.  30  of  Shearman  and  Rcdfield  on  the  Law  of  Negligence  (the  authors  of  which 
work  still  maintain  the  opinion  that  telegraph  companies  are  common  can'iers 
of  messages),  and  in  a  note  to  the  4th  edition  of  Sedgwick  on  Damages,  p.  413 
(1868).  It  would  seem  that  the  same  rules  respecting  remoteness  of  damage 
should  be  applied  as  in  the  case  of  other  contracts ;  and  in  Land^berger  t. 
Magnetic  Telegraph  Co.,  32  Barb.  530,  the  supreme  court  of  New  York 
acted  upon  the  rule  laid  down  in  Iladley  y  Baxendait,  and  Griffin  v. 
Colver,  16  N.  Y.  494.  So  SUvenson  v.  Montreal  Telegraph  Co.,  16  Up. 
Canada  Q.B.  530.] 

[(a)  Henkd  v.  Pape,  L.  B.  6  Ex.  7  ;  40  L.  J.  Ex.  15.] 


CHAPTER  XL 

CONTRACTS  OP  SURETYSHIP. 


/.  Guaranties. 

1.  Aclums    by  Principal    Creditor 

against  the  Surety, 

2.  Actions    by  the  Surety  against 

the  Principal  Debtor. 

3.  Actions   by  the  Surety   against 

his  Co-surety, 


II,  Policies  of  Insurance, 

1.  Life  Insurance, 

2.  Fire  Insurance, 

8.  Maritime  Insurance, 

III.  General  Average, 


The  liabilities  discussed  in  the  previons  chapters  were  all 
of  a  direct  nature,  arising  from  the  immediate  dealings  of  the 
parties  with  each  other.  In  the  present  chapter  I  shall 
examine  a  number  of  collateral  liabilities,  which  spring  irom 
a  contract  by  one  person  to  guard  the  other  against  the  acta 
or  default  of  some  other  party  or  agent.  Under  this  branch 
of  the  subject  fall  the  four  well-known  heads  of  Life,  Fire,  and 
Marine  Insurance,  and  General  Average,  as  also  the  ordinary 
cases  of  guaranty  and  indemnity.  It  will  be  more  convenient 
to  take  the  latter  first,  as  embodying  the  general  principles  by 
which  the  former  are  regulated. 

I.  A  contract  of  guaranty  or  indemnity,  involves  the  rights 
of  three  persons, — ^the  principal  creditor,  the  principal  debtor, 
and  the  surety.  The  action  may  be  by  the  principal  creditor 
against  his  immediate  debtor,  which  of  course  is  no  way 
affected  by  the  fact  of  the  guaranty;  or  by  the  same  party 
against  the  surety;  or  by  the  surety  against  the  principal 
debtor,  or  against  his  co-sureties,  if  he  is  fortunate  enough  to 
have  any. 

1.  Actions  by  the  principal  creditor  against  the  surety.  in  actions 

Damages  in  this  action  are  of  course  the  amount  of  the  debt  ^s^^^^^  surety, 
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plaintiff  must 
proTe  a  loss 


arising  from  a 
cause  insured 
against. 


owing  to  the  plaintiff,  or  of  the  loss  incurred  by  him,  to  the 
extent  to  which  the  defendant  has  consented  to  be  answerable 
for  it ;  and  where  the  debt  bears  interest,  as  a  bill,  the  surety 
will  be  liable  for  the  interest  also  (a). 

The  plaintiff  must  prove  strictly  the  amount  to  which  he 
has  been  injured.  Where  the  plaintiff  was  surety  for  a  col- 
lector of  taxes,  with  an  indemnity,  and  sued  the  party  indem- 
nifying him,  assigning  as  a  breach,  that  the  collector  had 
received  money,  which  he  had  not  paid  over,  in  consequence  of 
which  plaintiff  had  been  forced  to  pay  it,  the  defendant  ad- 
mitted the  receipt  of  the  money  by  the  collector,  but  not  its 
amount;  it  was  held  that  the  plaintiff  could  only  recover 
nominal  damages,  unless  he  could  show  what  sums  had  actually 
been  received  by  the  collector,  and  that  judgment  signed  against 
him  for  500/.,  at  the  suit  of  the  Receiver  General,  was  no  evi- 
dence of  the  amount  of  this  damage,  as  the  defendant  was  not 
a  party  to  it,  and  it  might  have  been  obtained  by  collusion  (b). 
So  where  the  defendant  had  covenanted  that  the  debts  of  a  cer- 
tain firm,  into  which  the  plaintiff  was  about  to  be  admitted  as 
a  partner,  did  not  exceed  a  specified  sum,  and  that  if  they  did, 
the  defendant  would  pay  on  demand  of  the  plaintiff  the  amount 
by  which  they  exceeded  that  sum,  this  was  held  not  to  be  a 
covenant  for  liquidated  damages,  but  a  contract  to  indemnify 
the  plaintiff  from  any  loss  he  might  suffer  from  an  erroneous 
statement  of  the  debts,  and  that  it  was  for  the  jury  to  consider 
to  what  extent  his  position  had  been  altered  by  reason  of  the 
defendant's  breach  of  covenant  (c). 

The  plaintiff  must  prove  not  only  the  amount  of  his  loss, 
but  also  that  it  arose  from  the  cause  against  which  the  surety 
agreed  to  protect  him.  The  plaintiff  and  S.  entered  into  a 
contract  that  S.  should  perform  certain  works  at  a  fixed  sum, 
receiving  from  time  to  time  payment  for  three-fourths  of  the 
work  done ;  the  remaining  one-fourth  to  be  paid  a  month  after 
the  completion  of  the  whole  ;  if  S.  should  fail  to  complete  the 


(a)  Achermann  v.  EhrtntpergeTf  16  M.  &  W.  99. 

(b)  King  y.  Norman,  4  C.  B.  884 ;  [In  Gi'evUU  v.  Ghinn,  4  Ir.  C.  L.  Rep.  201, 
sureties  for  a  land  agent  undertaking  that  he  should  duly  account  to  his  prin- 
cipal, were  held  liable  for  the  taxed  costs  of  a  cause  petition  to  compel  him  to 
do  so.] 

{€)  Walker  v.  Broadhunt^  8  Exch.  889;  Ex  parte  Broadhw$t,  2  De  G. 
Mac.  &  G.  95S. 
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works,  the  plaintiff  was  to  employ  others,  and  deduct  the  ex- 
pense from  the  sum  payable  to  him.  Defendant  was  surety 
for  the  performance  of  this  contract  by  S.  S.  abandoned  the 
contract  when  partly  performed.  The  plaintiff  at  the  request 
of  S.  had  advanced  him  a  sum  which  exceeded  the  whole  cost 
of  the  works  then  accomplished,  but  was  less  than  the  whole 
contract  price.  Plaintiff  then  had  the  works  completed,  at  a 
cost  which,  added  to  the  price  of  the  work  actually  done,  was 
less  than  the  contract  price;  but  added  to  the  money  which  he 
had  advanced  was  more  than  that  sum.  He  sued  defendant  on 
his  guaranty,  and  it  was  held  that  he  was  only  entitled  to 
nominal  damages,  as  the  loss  had  arisen  from  his  own  act  in 
advancing  more  money  than  he  ought  to  have  done,  not  from 
the  refusal  of  S.  to  go  on  with  the  works  (d).  It  was  also  held 
in  the  same  case,  that  this  defence  was  properly  set  up  in 
mitigation  of  damages,  under  non  est  /actum,  and  could  not 
have  been  pleaded ;  defendant  could  not  have  pleaded  perform- 
ance, because  the  contract  was  broken ;  nor  that  the  obligee 
was  damnified  by  his  own  wrong,  because  this  was  not  a  damni- 
fication of  that  sort,  but  one  not  arising  on  the  contract  at  all. 

Where  a  debtor,  whose  whole  debt  is  covered  by  a  guaranty,  ^  <»se  of  ^^' 
becomes  bankrupt,  and  a  dividend  is  received,  the  creditor  can  must  be  api»r^ 
of  course  only  recover  the  balance  from  the  surety.  Where,  tioned  to  whole 
howeyer,  only  a  portion  of  the  debt  is  so  secured,  the  creditor 
cannot  apply  the  dividend  to  the  unsecured  portion,  and 
recover  the  whole  of  the  residue  from  the  surety.  The  latter 
has  a  right  to  have  the  dividend'  applied  rateably  to  the  whole 
debt,  and  a  proportionate  deduction  made  from  the  amount 
for  which  he  is  liable.  And  so,  if  the  difference  between  his 
liability  and  the  entire  debt  is  covered  by  the  guaranty  of 
another  person,  each  surety  may  claim  a  rateable  deduction, 
out  of  each  pound  of  the  amount  of  debt  to  which  their  respec- 
tive guaranties  extend.  The  plaintiff  cannot  apply  the  whole 
of  the  dividends  to  either  part  of  the  demand  at  his  own  elec- 
tion, and  thus  vary,  at  his  own  pleasure,  the  extent  of  the 
responsibility  of  the  two  sureties  (e). 

{d)  Warre  t.  Calvert,  7  A.  &  E.  148  ;  and  see  Tanner  v.  Woolmer,  8 
Bzch.  482. 

(e)  Bardvfell  v.  Lydall,  7  Bingh.  489 ;  Raihet  ▼.  Todd,  8  A.  &  E.  846 ; 
[Gee  T.  Pack,  8S  L.  J.  Q.  B.  49  ;  Thornton  v.  McKetean,  1  H.  &  M.  525  ; 
82  L.  J.  Ch.  69.] 
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Damages  when 
promise  to  do  a 
thing  is  abso- 
lute. 


When  promise  is 
to  iodemnify. 


Some  distinctions  mnst  be  observed  as  to  the  time  at  which 
a  loss  occnrs,  so  as  to  entitle  a  plaintiff  to  sue  and  obtain 
substantial  damages.  Where  the  defendant's  promise  is  an 
absolute  one  to  do  a  particular  thing,  as  to  discharge  or  acquit 
the  plaintiff  from  such  a  bond,  an  action  may  be  brought  the 
moment  he  has  failed  to  perform  his  contract,  and  a  plea  of 
non  damnificatu8  would  be  bad  (/).  Therefore  where  a  party 
entered  into  a  covenant  to  pay  off  incumbrances  on  an  estate 
by  a  particular  day  (^),  to  take  up  a  note  (Ji\  it  was  held  that 
an  action  might  be  brought,  and  damages  to  the  extent  of  the 
incumbrances  and  note  respectively  might  be  obtained,  though 
no  actual  injury  had  been  sustained  («). 

Where  the  covenant  is  to  indemnify  or  save  harmless,  no  action 
can  be  brought  till  some  loss  has  arisen ;  so  it  is  also  where 
the  covenant  is  to  acquit  from  damage  by  reason  of  a  bond  or 
some  particular  thing ;  and  in  either  case  the  proper  plea  is 
non  damnificatus  (k).  The  question  then  will  be,  what  was  the 
loss  against  which  the  plaintiff  was  to  be  secured  ? 


(/)  1  Wms.  Saund.  117,  o,  n.  1  ;  [1  Wms.  Notes  to  Saund.  134.] 

(g)  Lethbridge  v.  Mytton,  2  B.  &  Ad.  772 ;  [RedJUld  v.  Haigkt,  27  Con- 
necticut,  81.] 

(A)  Loosemore  t.  Radford^  9  M.  &  W.  657. 

[(i)  So  where  the  defendant's  promise  was  to  be  answerable  for  all  the  costs, 
damages,  and  expenses,  which  the  plaintiff  might  sustain  by  reason  of  hia 
trying  an  action  against  a  third  person  commenced  at  the  defendant's  request, 
it  was  held  that  costs  for  which  the  plaintiff  was  liable  to  his  attorney  might 
be  recovered,  although  unpaid,  the  court  treating  the  promise  as  an  engage- 
ment  to  find  the  money,  and  not  merely  to  indemnify— not  merely  to  repay, 
but  to  take  care  that  the  plaintiff  should  not  be  called  on  to  pay  ;  Spark  y. 
Hetlop,  1  E.  &  B.  563 ;  28  L.  J.  Q.  B.  197  ;  distinguished  on  this  ground 
from  Cdlinge  v.  Hq/toood,  posfy  p.  237.  In  a  recent  case  the  plaintiff, 
devisee  of  an  estate,  conveyed  it  to  the  defendant,  subject  to  payment  of  a 
legacy  of  2002.  to  A.  B.  on  attaining  twenty-one,  or  to  his  personal  represen- 
tative, on  his  death  under  age,  the  defendant  covenanting  to  pay  the  legacy 
accordingly,  and  to  indemnify  the  plaintiff  against  all  liability  consequent  on 
non-payment.  A.  B.  died  under  age,  and  his  administrator  filed  a  bill 
against  the  plaintiff  to  enforce  payment,  but  the  plaintiff  being  advised  that 
on  the  true  construction  of  the  will,  the  legacy,  on  the  death  of  A.  B.,  ceased 
to  be  a  charge  on  the  estate,  resisted  the  claim,  and  the  bill  was  dismissed. 
The  plaintiff  then  claimed  the  200/.  from  the  defendant,  and  sued  him  for 
breach  of  covenant,  and  was  held  entitled  to  recover  the  whole  2002. ;  Hodgson 
v.  Woodf  2  H.  &  C.  649 ;  33  L.  J.  Ex.  76.  A  case  of  substantial  damages 
recovered  for  breach  of  a  covenant  to  do  all  things  necessary  to  corroborate 
a  deed  of  appointment,  or  at  the  expiration  of  six  months  to  pay  the  full 
value  of  the  interest  intended  to  be  vested  in  the  covenantee  by  the  deed  of 
appointment,  without  any  proof  of  actual  damage,  will  be  found  in  Crom- 
melin  v.  Ihnegall,  8  Ir.  C.  L.  R.  434.] 

(k)  1  Wms.  Saund.  117,  n.  1.     [1  Wms.  Notes  to  Saund.  134,  n.  (1).] 
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When  the  plaintiff  at  the  request  of  the  defendant  prosecuted  What  amounts 
an  action  of  replevin,  on  receiving  an  undertaking  to  indem-  *^  *  °™- 
nify  him  from  the  said  distress,  actions,  costs,  damages,  and 
eipenses,  which  are  now,  or  may  be  hereafter,  commenced  or 
otherwise  incurred  by  reason  of  the  claim  of  the  distraining 
party ;  he  incurred  cost«  in  the  replevin  suit,  and  his  own 
attorney  delivered  him  a  bill  on  account  of  them  ;  it  was  held 
that  he  was  not  damnified  till  he  had  paid  the  bill,  though  it 
would  have  been  otherwise,  if  the  agreement  had  been,  in  terms, 
to  indemnify  when  the  bill  should  be  delivered  (/).  Here  it  is 
plain  that  the  mere  delivery  of  a  bill  by  a  man's  own  attorney, 
which  he  might  not  be  bound  to  pay  at  all,  or  not  to  its  full 
extent,  was  no  injury  to  the  plaintiff. 

And  where  the  contract  was  to  indemnify  and  save  harmless 
the  plaintiffs  against  all  sums  of  money,  costs  and  expenses, 
which  they  should  pay  and  incur  by  reason  of  becoming  bail 
for  the  defendant,  it  was  held  that  the  bond  would  not  be  for- 
feited by  the  mere  commencement  of  an  action  against  the 
plaintiffs  upon  their  bail-bond,  but  that  if  the  defendant,  after 
notice,  did  not  immediately  take  upon  himself  the  defence  of 
the  suit,  but  let  them  pay  the  expense  of  it  as  it  went  on,  this 
was  a  damnification,  and  that  the  right  of  action  arose  when 
any  such  payment  was  made  (m). 

It  has  been  laid  down  in  some  old  cases  that  liability  to  a  Liability  to  suit. 
suit  is  a  sufficient  damnification,  even  before  any  suit  has  been 
commenced  ;  as  for  instance,  where  the  defendant  suffered  a 
prisoner  to  escape  after  promising  to  save  plaintiff  harmless 
against  all  escapes  (n) ;  and  Lord  Coke  says,  that  terror  of 
suit,  BO  as  to  be  a  hindrance  to  business,  is  a  sufficient  damni- 
fication {o),  probably  referring  to  the  chance  of  an  arrest  on 
mesne  process.  This,  however,  is  clearly  not  law  now,  since  Action  pending, 
it  has  been  decided  that  the  actual  existence  of  a  suit  which  is 
still  pending  is  no  damnification  ;  none  as  to  the  subject  matter 
of  the  action,  because  the  defendant  may  ultimately  succeed  ; 


(0  CoUingt  r.  Hcywood,  9  A.  &  E.  633,  OYerruIing  Bulloch  v.  Uuyd,  2  C. 
&  P.  119,  and  affirmed  3  Excb.  738  ;  [com];>arc  Spark  v.  Ilettopf  ante,  p.  236, 
note  («).] 

(m)  Sparie8  v.  MaHindale,  8  Ea«t,  593. 

<a)  Barkly  r.  Kempttow,  Cro.  Eliz.  123. 

(o)  5  Rep.  24. 


cohered. 
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nor  as  to  costs  already  incorred  bat  not  paid,  because  they  are 
incident  to  the  substantive  claim  {p). 
Judgment  i«-  But  judgment  actually  recovered  against  a  party  is  always 

a  damnification  to  the  full  amount  for  which  it  is  given,  even 
though  payment  has  not  been  made  under  it.  The  defendant 
had  agreed  to  save  harmless  his  co-trustee,  the  plaintiff,  ft'om 
any  claim  which  might  arise  out  of  the  plaintiff's  permitting 
him  to  use  a  legacy  of  10,000/.,  instead  of  investing  it  in  the 
way  they  were  bound  to  do.  A  bill  was  filed  against  them  by 
the  cestuis  que  trustent,  the  result  of  which  was  that  plaintiff 
was  ordered  to  invest  the  10,000/.  An  action  was  brought  on 
the  indemnity,  before  the  money  had  been  invested: — Held 
that  the  amount  of  damages  was  the  amount  to  which  the 
making  of  the  claim  subjected  the  plaintiff,  which  was  the 
sum  to  be  invested,  and  the  actual  loss  which  had  been  sub- 
sequently added  to  that  sum,  in  consequence  of  the  claim 
having  been  enforced  by  law  {q).  The  Court  seemed  to  dis- 
tinguish this  case  from  those  cited  above,  on  the  ground  that 
in  them  the  contract  was  to  indemnify  against  a  payment, 
whereas  here  it  was  to  indemnify  against  a  claim.  In  a  later 
case,  however,  the  same  decision  was  given,  where  the  indemnity 
did  not  contain  the  word  claim.  The  plaintiff,  who  was  a  lessee 
under  covenants,  assigned  to  the  defendant,  taking  an  in* 
demnity  against  all  "  costs,  damages,  and  expenses  which  he 
might  incur'*  from  breach  of  those  covenants  by  the  assignee. 
The  assignee  did  commit  breaches,  for  which  plaintiff  was 
sued  by  his  lessor,  and  judgment  recovered  against  him  by 
default,  and  it  was  held  that  he  might  recover  the  amount  of  the 
damages  and  the  costs  of  the  judgment  by  default,  in  an  action 
on  the  indemnity,  though  he  had  not  paid  them  himself  (r). 
The  true  distinction  then  would  appear  to  be,  between  cases 
where  the  liability  is  finally  fixed  on  the  plaintiff,  in  such  a 
way  that  it  may  be  enforced  at  once,  and  cases  in  which  there 
is  only  a  liability  to  be  liable. 

The  same  rule  was  laid  down  in  another  case,  where,  although 
judgment  had  been  obtained  against  the  plaintiff,  he  had  not 

(p)  Taylor  v.  Young,  8  Tatint.  316;  3  B.  &  A.  521. 
(q)   Wartffick  v.  Richardson,  10  M.  k  W.  284. 

(r)  Smith  V.  IlowfU,  6  Exch.  730.     [See  also  Harrap  v.   Amiitage,   ]2 
Price,  441.] 
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paid,  .and  might  never  be  called  on  to  pay  its  amount.  The 
declaration  set  out  an  indenture,  by  which,  after  recital  that 
defendant  had  agreed  to  pay  all  debts  of  J.  W.,  defendant 
covenanted  to  protect  and  indemnify  J.  W.,  his  heirs,  &c., 
from  the  payment  of  the  said  debts,  and  from  all  actions, 
claims,  and  demands  for  any  of  them.  The  defendant  omitted 
to  pay  an  annuity,  which  became  forfeited  after  the  death  of 
J.  W.,  and  judgment  was  had  against  the  plaintiff,  adminis- 
tratrix, for  20/.  assets  in  hand,  and  residue  quando  acciderint 
The  Court  held  that  the  plaintiff  was  entitled  to  recover  the 
whole  amount  of  the  judgment,  since,  at  all  events,  the  deed 
amounted  to  an  express  covenant  to  pay  the  debts,  within  the 
decision  of  Lethbridge  v.  Mytton  {ante  p.  236).  Patteson,  J., 
however,  said  that  a  sufficient  breach  of  the  covenant  to  pro- 
tect was  alleged,  when  the  plaintiff  stated  that  the  defendant 
did  not  protect  the  covenantees,  and  by  reason  thereof  an 
action  was  brought,  and  judgment  recovered  against  the 
administratrix,  to  the  extent  of  all  the  assets  she  had.  That 
upon  this  ground  the  plaintiff  was  entitled  to  the  whole  sum 
claimed  ;  the  only  argument  to  the  contrary  being,  that  if  she 
recovered  it  she  might  not  make  a  proper  use  of  it  Parke,  J., 
inclined  to  the  same  opinion  ;  Littledale,  J.,  dubitante  («).  It 
may  be  observed  that  in  this  case,  Patteson,  J.,  took  a  distinc- 
tion between  a  covenant  to  indemnify,  and  one  to  protect ; 
but  the  two  previous  decisions  give  the  former  word  all  the 
efficacy  which  he  ascribed  to  the  latter. 

There  is  a  distinction  as  to  the  species  of  damage  to  which  A  general  in- 
a  contract  of  indemnity  extends.    When  the  agreement  is  a  e:^^*Jto"the 
general  one  to  indemnify  against  all  persons,  this  is  but  a  lawful  acts  of 
covenant  to  indemnify  against  lawful  title  ;  and  the  reason  is  °*^®"' 
because,  as  it  regards  such  actions  as  may  arise  from  a  rightful 
claim,  a  man  may  well  be  supposed  to  covenant  against  the 
world  (/).    Therefore,  if  the  obligee  be  sued  unjustly,  either 
because  he  is  sued  before  the  money  is  due,  or  otherwise  ;  or 
if  the  bond  in  which  he  is  bound  be  against  law  and  void, 
and  he  suffer  himself  to  be  unjustly  vexed  thereupon,  it  seems 
there  is  no  breach  of  the  condition  of  the  bond  to  save  harm- 


ed) Carr  v.  RohertSy  5  B.  &  Ad.  78. 

(0  Per  Lord  Ellenborough,  Nnth  v.  Palmer,  6  M.  &  S.  374. 
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Otherwise  when 
an  individual  is 
specified. 


Actions  by 
assignor  against 
assignee. 


Ie£8  (u).  So  a  covenant  by  assignee  of  a  lease  to  indemnify 
agaiDst  rent  due  from  the  assignor  to  the  lessor,  is  not  broken 
by  an  illegal  distress  made  by  the  latter  (v).  And  on  the 
same  principle,  where  the  plaintiff  consented  to  become 
member  of  a  provisional  committee,  on  receiving  an  indemnity 
*'  against  all  personal  responsibility  ;  and  all  costs,  charges, 
and  expenses  which  had  been,  or  might  be  incurred  in  and 
about  the  formation  of  the  company,  their  meetings,  adver- 
tisements, surveys,  and  other  expenses  of  carrying  out  the 
company,  applying  for  an  Act  of  Parliament,  or  anything 
relating  thereto  ;"  and  he  was  sued  unsuccessfully  by  the 
advertising  agent ;  it  was  held  that  the  extra  costs  incurred 
by  the  plaintiff  in  his  defence  could  not  be  recovered  against 
the  present  defendant  in  an  action  on  the  indemnity.  The 
Court  seemed  to  consider  that  costs  of  this  nature  did  not 
come  within  the  terms  of  the  indemnity  at  all.  Cresswell,  J., 
said,  "  He  has  not  been  made  personally  liable  to  any  such 
thing.  R.  tried  to  impose  such  a  liability  upon  him,  but 
failed."  "  I  am  of  opinion  that  the  covenant  to  indemnify  in 
this  case  must  be  construed  in  the  ordinary  way — to  indemnify 
the  plaintiff  against  all  lawful  claims"  (w). 

On  the  other  hand,  where  a  person  covenants  to  save  harm- 
less from  all  acts  of  a  particalar  person,  there  he  is  bound  to 
indemnify  against  the  acts  of  that  person,  whether  by  title  or 
not ;  for  then  the  covenantor  is  presumed  to  know  the  person 
against  whose  acts  he  is  content  to  covenant,  and  may,  therefore, 
be  reasonably  expected  to  stipulate  against  any  disturbance  by 
him,  whether  by  lawful  title  or  otherwise  {x). 

Where  a  lessee  assigns  his  lease,  it  is  optional  with  the 
lessor,  or  assignee  of  the  reversion,  either  to  sue  the  lessee  on 
his  original  covenants,  or  to  sue  the  assignee  of  the  term  on 
the  covenants  as  running  with  the  land  (y).  In  such  a  case 
it  is  usual  with  the  assignee  of  the  term  to  covenant  with  the 


(tt)  Shepp.  Touch  390. 

(v)  1  Roll.  Abr.  433,  pi.  10  ;  Perry  v.  Edvards,  1  Strn.  400. 

(vf)  Lewis  V.  Smith,  9  C.  B.  610. 

{x)  2  Wms.  Saund.  178,  n.  (c) ;  [2  Wms.  Notes  to  Saiind.  526,  n.  (c)  ;] 
Nash  y.  Palmer,  ubi  tup.  ;  [and  so  where  the  indemnity  is  against  actions 
brought  in  respect  of  any  particular  matter,  as,  for  example,  a  distress  for 
rent,  the  covenantor  may  be  liable  though  the  action  be  groundless ;  Ibbclt  t. 
Le  la  Salle,  antey  pp.  67,  58.] 

{p)  1  Sm.  L.  C.  22,  and  notes.     [45,  6th  ed.] 


BY  THE  CREDITOR  AGAINST  THE  SURETY.  241 

assignor  to  perform  all  the  covenants  in  the  original  lease, — 
and  to  indemnify  him  against  all  snits  brought  by  the  lessor 
or  his  assignee  in  consequence  of  their  non-performance. 
Where,  however,  the  lessee  has  assigned  the  tenn  by  deed- 
poll,  subject  to  the  payment  of  the  rent  and  performance  of 
the  covenants  in  the  original  lease  {z)  ;  or  even  by  indenture 
in  the  same  words  and  without  express  covenants  (a) ;  the 
assignee  cannot  be  sued  by  the  assignor  in  covenant  {b). 
But  he  may  be  sued  in  case  or  in  assumpsit  {c).  The  reason 
is,  that  as  the  lessee  is  liable  in  the  nature  of  a  surety  as 
between  himself  and  the  assignee  for  the  performance  of  the 
covenants  during  the  continuance  of  the  interest  of  the 
assignee,  a  duty  is  imposed  upon  the  latter  at  common  law  to 
perform  the  covenants  during  that  time  {d).  It  may  be 
observed  that  the  language  of  Baron  Parke  just  quoted,  the 
arguments  of  Holroyd,  J.  (e),  and  the  express  opinion  of  Lord 
Denman  (/),  go  to  show  that  this  action  would  be  equally 
maintainable  whether  the  words  "  subject  to  the  perform- 
ance of  the  covenants,  &c.,"  were  used  or  not.  [And  it 
has  now  been  formally  decided  by  the  Court  of  Exchequer, 
adopting  the  opinion  of  Lord  Denman,  that  there  Is  an 
implied  promise  on  the  part  of  each  successive  assignee  of  a 
lease  to  indemnify  the  original  lessee  against  breaches  of  cove- 
nant committed  by  each  assignee  during  the  continuance  of 
his  own  term  ;  and  such  promise  will  be  implied  though  each 
assignee  expressly  covenants  to  indemnify  his  inmiediate 
assignee  against  all  subsequent  breaches  (^).] 

Damages  in  such  a  case  would  be  measured  by  the  loss 
which  the  plaintiff  had  sustained.  Where  there  is  an  express 
indemnity  against  breach  of  covenants,  he  may  recover  the 
costs  of  an  action  brought  against  him  by  his  lessor,  the 
proper  course,  if  he  has  no  defence,  being  to  let  judgment  go 
by  default,  and  have  the  damages  proved  on  the  writ  of 

(2)  Burnett  v.  Lynch,  5  B.  &  C.  689. 
(a)   Wolveridffe  v.  Steward,  1  C.  &  M.  644. 
(6)  5  B.  &  C/ 602— 609  ;  1  C.  &  M.  644. 
(e)  Ibid.     Marzetti  r.  WilliamB,  1  B.  &  Ad.  424. 
{d)  Per  Parke,  R,  7  M.  &  W.  530. 
(e)  5  B.  &  C.  606. 
(/)  IC.  &M.  660. 

[0/)  MouU  y.  Oarretty  L.  R.  5  Sz.  132 ;  39  L.  J.  Ex.  69 ;  affirmed  L.  R.  7 
Ex.  101  ;  41  L.  J.  Ex.  62.] 
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inquiry  (h).  The  same  rule  would  seem  to  hold  good  where 
the  action  is  brought  upon  the  implied  indemnity  raised  by 
the  law  (t). 

But  the  landlord  cannot  sue  the  under-lessee  for  any  breach 
of  coYenants  contained  in  the  original  lease  to  his  own 
tenant  {k).  Therefore,  the  original  lessee  cannot  be  regarded 
as  a  surety  for  the  performance  by  the  under-lessee  of  cove- 
nants by  which  he  is  not  bound.  Consequently,  if  the  latter 
enters  into  coyenants  precisely  similar  to  those  contained  in 
the  original  lease,  these  merely  constitute  an  absolute  promise 
to  do  what  he  engages,  and  not  a  contract  of  indemnity 
against  any  loss  the  lessee  may  suffer  from  their  breach.  And 
it  makes  no  difference  that  there  is  no  right  of  entry  reserved 
by  which  the  lessee  may  ascertain  whether  the  covenants  have 
been  executed  or  not.  Hence,  if  he  is  sued  by  his  lessor  for 
breach  of  covenant,  he  can  only,  in  an  action  against  the  under- 
lessee,  recover  in  respect  of  his  breach  of  covenant,  and  cannot 
obtain  the  costs  of  defending  the  former  action  (/). 

The  sureties  on  a  replevin  bond  are  together  only  liable  to 
the  value  of  the  goods  seized,  if  less  than  the  rent  in  arrear, 
or  the  amount  of  rent,  if  they  are  worth  more,  together  with 
the  costs  of  the  replevin  suit,  (not  exceeding  in  all  the  amount 
of  the  penalty,)  and  the  costs  of  the  action  against  them  (m). 
On  payment  of  this  sum,  and  the  costs  of  the  application,  the 
Court  will  stay  proceedings  on  the  bond  (n).  They  are  not 
liable  for  rent  subsequently  fallen  due  (o). 

Where  the  sureties  for  a  sheriff's  bailiff  covenanted  to 
indemnify  the  sheriff  against  the  costs  of  defending  any 
action,  and  of  prosecuting  or  opposing  any  motion  in  or 
application  to  the  court  concerning  any  matter  wherein  the 
bailiff  should  act,  or  assume  to  act,  as  bailiff  to  the  said 
sheriff;  it  was  held  that  this  covenant  extended  to  actions 


{h)  Smith  V.  Ifotcell,  6  Exch.  780. 

[(«)  Held  contritf  however,  in  Ireland,  but  without  discussion  ;  Bopkhu  r. 
Murray,  12  Ir.  L  R.  359.] 

(*)  Holfordv.  Hatch,  Doug.  182. 

[j)  Penley  v.  WatU,  7  M.  &  W.  601  ;  Walker  r.  Hatt<m,  10  M.  &  W.  249 ; 
Logan  v.  Hall,  4  C.  B.  598,  overruling  NeaU  v.  WyUie,  3  R  &  0.  533  ;  and 
see  ante,  p.  55. 

(m)  Hifford  v.  Alger,  1  Taunt.  218;  HwU  v.  RoiMd,  2  Dowl.  558. 

(»)  MierB  v.  Loekwood,  9  Dowl.  975. 

(o)   Ward  v.  Henley,  1  Y.  &  J.  285. 
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brought  against  the  sheriff  for  acts  done  properly  by  the 
bailiff  in  the  discharge  of  his  duty  (p)  ;  and  that  he  might 
recover  the  costs  of  an  action  for  a  false  return,  which  he  had 
defended  as  well  as  he  conld,  though  it  had  failed  on  account 
of  the  non-production  of  evidence  which  was  in  his  power  to 
bring  forward.  Also,  that  under  the  terms  of  the  above 
covenant  the  costs  of  an  application  to  postpone  the  trial 
against  him  until  another  trial  involving  the  matter  in  dispute 
had  come  on  might  be  recovered  (q). 

A  party  sued  on  a  cause  of  action,  against  which  he  is  Eight  to  corn- 
indemnified,  is  not  bound  to  resist  if  he  has  no  defence.  He  P"*™**®* 
may  make  the  best  compromise  he  can,  and  then  recover  the 
loss  which  he  has  incurred.  Trustees  lent  trust  money  to  the 
defendant,  and  took  an  indemnity  from  him  in  case  it  should 
turn  out  the  loan  was  not  justified.  A  bill  was  filed  against 
them  to  invest  the  money  they  had  lent.  They  called  on  the 
defendant  to  oome  in  and  resist  the  suit.  On  his  refusal  they 
consented  to  a  decision  of  the  Court  being  at  once  taken  as  to 
the  propriety  of  their  conduct  in  lending  the  money  without 
carrying  on  the  suit  in  the  regular  form.  The  decision  was 
against  them,  and  they  brought  their  action  upon  the  indem- 
nity. It  was  held  that  the  plaintiffs'  claim  upon  the  indemnity 
was  unaffected  by  the  summary  method  they  had  pursued, 
since  it  did  not  appear  that  the  decision  could  be  in  any  degree 
affected  by  the  stage  of  the  cause  in  which  it  was  pronounced  ; 
or  that  the  plaintiffs,  by  incurring  the  expense  of  prosecuting 
the  suit  to  the  hearing,  could  have  made  any  defence ;  or  have 
diminished  the  damage  consequent  upon  an  adverse  decision  ; 
or  that  the  decree  pronounced  was  less  binding  upon  the 
plaintiffs,  or  more  prejudicial  to  the  defendant,  than  it  would 
have  been  if  made  at  the  ordinary  period  of  the  suit  (r).  In 
SQch  a  case,  the  onus  of  showing  that  the  compromise  was  a 
disadvantageous  one  lies  upon  the  defendant,  and  it  is  not 
necessary  to  give  the  surety  notice  of  the  first  action.  But  if 
notice  is  given  to  him,  and  he  refuse  to  defend  the  action,  in 
consequence  of  which  the  person  indemnified  is  obliged  to 

( p)  Farebrother  ▼.  Wornleyj  1  C.  k  J,  649. 

iq)  Ibid.,  5C.  &P.  102. 

(r)  Lwd  Newborough  v.  Sckr6der,  7  C  B.  842,  399. 
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yield  to  the  demand,  that  is  equivalent  to  a  judgment,  and 
estops  the  surety  from  saying  that  the  defendant  in  the  first 
action  was  not  bound  to  pay  the  debt  (s). 

2.  Actions  by  the  surety  against  the  principal  debtor. 

Damages  in  these  actions  are  goyerned  by  exactly  the  same 
rules  as  those  which  we  have  been  considering,  since  the  prin- 
cipal debtor  is  under  an  implied  obligation  to  indemnify  his 
surety.  The  same  distinctions  also  hold  good  as  to  the  time 
at  which  the  action  may  be  brought.  This  may  differ,  accord- 
ing as  the  indemnity  is  an  express  or  only  an  implied  one. 
Where  a  surety  takes  a  bond  from  his  principal  for  the  amount 
of  the  debt  which  he  has  guaranteed,  he  may  sue  upon  it  on 
the  day  assigned  in  the  bond,  even  though  he  has  made  no 
payment  as  surety,  and  the  time  at  which  he  could  be  called 
upon  as  surety  has  not  arrived  (/).  And  in  such  a  case  he 
must  sue  upon  the  bond,  and  cannot  sue  in  assumpsit  for 
money  paid  after  he  has  been  forced  to  pay  (w).  But  if  the 
bond  were  merely  a  bond  of  indemnity,  he  must  prove  actual 
damage  (v). 

In  the  case,  however,  of  a  mere  surety,  who  has  taken  no 
security  from  his  principal,  no  debt  arises  from  the  principal 
till  a  payment  has  been  made  by  the  surety  (w) ;  even  though 
the  surety  has  been  called  on  for  payment  (x).  But  in  equity, 
as  soon  as  he  is  under  actual  liability,  he  may  demand  to  be 
exonerated  (y\ 

At  law,  the  moment  he  has  paid  any  part  of  the  debt,  he 
may  sue  his  principal,  and  as  often  as  he  makes  a  payment  his 
right  to  sue  accrues  (2).  But  where  a  party  who  is  surety 
for  another  can  only  protect  himself  from  action  at  suit  of  a 
third  party  by  pajiDg  money  at  a  particular  day  he  may  do  so, 


(»)  Duffield  T.  Scott,  8  T.  R.  874  ;  Jones  v.  Williams,  7  M.  &  W.  493  ; 
Smith  V.  Comptofif  8  B.  &  Ad.  407  ;  Farebrotker  v.  Worsley,  5  C.  &  P.  102, 
As  to  costs  of  the  first  action,  see  ante,  p.  57. 

(0  Toussaint  y.  Martinnant,  2  T.  B.  100. 

(tt)  Ibid, 

{v)  Penny  t.  Foy,  8  B.  &  C.  18. 

(tr)  Taylor  v.  MiUSy  Cowp.  625. 

{x)  Paul  V.  Jtmes,  1  T.  R.  599. 

(y)  Nisbet  v.  Smith,  2  Bro.  C.  C.  679  ;  Lee  v.  Hook,  Mos.  318  ;  Cock  v. 
Havie,  6  Ves.  283. 

(2)  Varies  v.  Humphreys,  6  M.  &  W.  153. 
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and  before  demand,  and  then  sne  his  principal  for  the  amount 
80  paid  (a). 

The  form  of  action  by  surety  against  principal  is  assumpsit  What  amounts 
for  money  paid  to  his  use.  An  important  question  then  J^e^^ty**"^ 
arises,  what  may  be  considered  as  money  for  this  purpose  ? 
Where  the  plaintiff  was  security  for  the  defendant  who  became 
insolvent,  upon  which  the  plaintiff  being  called  on  for  the 
money  gave  his  note  of  hand  payable  with  interest,  Lord  Giving  a  note. 
Kenyon  held  that  the  creditor  having  consented  to  take  the 
note  from  the  plaintiff,  it  was  as  payment  to  them  of  the 
money  due  by  the  defendant ;  it  was  payment  of  money  to  his 
use,  and  the  action  was  maintainable.  And  the  Court,  on 
motion  for  a  new  trial,  agreed  with  this  decision  (ft).  The 
American  Courts  hold  the  same  rule  in  all  cases  in  which  the 
note  has  been  given  and  accepted  by  the  creditor  as  full  pay- 
ment  and  in  complete  satisfaction  (c).  In  England,  however, 
the  point  seems  by  no  means  settled.  It  has  been  twice  Bond, 
decided  that  giving  a  bond  does  not  enable  a  party  to  maintain 
an  action  for  money  paid,  even  when  it  has  been  accepted  as 
payment  and  satisfaction  of  the  old  debt  (d).  In  the  first  case 
Lord  Ellenborough  said,  **  There  is  no  pretence  for  considering 
the  giving  this  new  security  as  so  much  money  paid  for  the 
defendant's  use.  Supposing  even  the  case  of  a  note  or  bill  of 
exchange,  as  the  current  representative  of  money,  to  have  been 
rightly  decided,  still  this  security,  consisting  of  a  bond  and 
warrant  of  attorney,  is  not  the  same  as  that,  and  is  nothing 
like  money."  In  the  latter  case,  Bayley,  J.,  said,  "The 
plaintiff  in  this  case  has  paid  no  money.  It  is  said,  indeed, 
that  he  has  given  what  is  equivalent  to  it,  and  that  it  ought 
to  be  considered  for  this  purpose  as  money,  and  so  it  was  held 
in  Barclay  v.  Gooch.  But  in  Taylor  v.  Hiygins,  the  Court, 
having  the  former  case  before  them,  held  that  the  action  for 
money  paid  could  not  be  maintained.  There  are,  therefore,  at 
all  events  conflicting  authorities  on  this  point,  the  last  of 
which  is  in  favour  of  the  defendant ;  then,  as  the  authorities 


(a)  Broughton's  Case,  5  Rep.  24. 
(6)  Barclay  v.  Qooch,  2  &p.  571. 

(c)  Sedg.  Dam.  323.     [359,  4th  ed.] 

(d)  Taylor  t.    Uiygint,   3  East,   169;    MaxweU  v.   Jameson^   2  B.    & 
A.  61. 
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differ,  it  becomes  necessary  to  look  at  the  reason  of  the  thing. 
No  money  has  yet  come  oat  of  the  plaintiff's  pocket,  and  non 
constat  that  any  ever  will ;  for  if  he  recovers  from  the  defen- 
dant in  the  present  action,  he  may  never  pay  it  over  to  B." 
On  the  other  hand  Barclay  v.  Oooch  was  cited  with  approba- 
tion by  the  Court  of  Exchequer  in  a  recent  case  (e),  where 
they  seemed  disposed  to  relax  from  the  severity  of  former 
decisions — [and  it  has  since  been  discussed  and  upheld  by  the 
Court  of  Exchequer  in  Ireland  (/).] 

Where  a  party,  liable  for  another,  pays  money  to  save  his 
goods  from  being  taken  in  execution,  this  will  of  course  sup- 
port an  action  for  money  paid  to  the  use  of  the  other  party  {g). 
But  where  the  goods  were  actually  taken  and  sold  under  a 
distress  for  rent,  it  was  held  that  this  action  would  not  lie, 
because,  upon  the  sale,  the  money  vested  in  the  landlord  as  an 
instantaneous  executed  satisfaction  of  the  rent,  and  never  was 
the  money  of  the  tenant  at  all  (h).  However,  in  Rodgers  y. 
Maw  (t),  where  the  goods  of  a  surety  had  been  taken  in 
execution  for  the  debt  of  the  principal,  the  Court  of  Ex- 
chequer, without  deciding  the  point,  seemed  strongly  of 
opinion  that  the  amount  for  which  they  sold  might  be  set 
off  as  money  paid.  They  pointed  out  that  a  writ  of  fi,  fa. 
directs  the  sheriff  to  make  **  so  much  money**  of  the  defend- 
ant's goods,  and  said,  "  We  cannot  see  upon  what  principle  a 
man  may  not  set  off  money  paid  by  the  produce  of  his  goods, 
as  well  as  money  paid  indirectly  (j)  without  any  sale  of  his 
goods."  They  expressed  a  twofold  doubt  as  to  the  applica- 
tion of  Moore  v.  Fyrke  to  the  case  under  discussion,  and  as  to 
the  principle  of  that  decision,  and  postponed  the  case  that  the 
defendant  might  put  the  question  upon  the  record,  with  a  view 
to  a  writ  of  error,  which,  however,  was  not  done.  No  final 
decision  was  given. 

It  has  also  been  held  that  a  transfer  of  stock  does  not 
support  a  count  for  money  paid  (A:). 


(«)  JRodgers  v.  Maw,  16  M.  &  W.  444,  449. 

[(/)  M'KennaY.  Harnett,  13  Ir.  L.  R.  206.] 

(sf)  Sxall  V.  Partridge,  8  T.  R.  308. 

(A)  Moore  v.  Pyrke,  11  East,  62  ;  and  see  Yatet  v.  Eastwood,  6  Kxch.  805. 

(i)  Uhitup, 

{j)  Sic,  qy.  directly? 

{Ic)  Nightingal  v.  Devitme,  6  Burr.  2589 ;  Jones  v.  Brinley,  1  East,  1. 
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In  America  the  Courts  hold  that  the  giving  of  a  mortgage  Mortgage, 
is  not  payment,  nor  even  taking  possession  of  the  estate  for 
the  purpose  of  foreclosure,  since  the  land  is  still  only  a  security 
for  the  money  (/);  but  where  the  equity  of  redemption  has 
been  released,  and  the  conveyance  of  the  land  was  received  in 
discharge  of  the  (Tebt  due  from  the  plaintiff,  they  hold  that  it 
should  be  considered  the  same  thing  as  if  the  plaintiff  had 
actually  paid  the  money.  The  creditor  received  it  as  money, 
or  as  an  equivalent  for  money.  To  the  principal  debtor  it  was 
immaterial  whether  the  payment  was  made  in  one  way  or  the 
other  (m).  It  has  been  decided  in  several  states,  that  in  such 
a  case  the  plaintiff  must  prove  that  the  thing  received,  whether 
a  chattel  or  land,  was  of  the  full  value  of  the  debt,  or  agreed 
to  be  received  as  such  (n). 

In  an  action  on  a  covenant  of  indemnity  by  a  surety,  who  Interest, 
has  been  compelled  to  pay  money  for  his  principal,  the  jury 
may  give  interest  as  damages.  '  The  damages  ought  to  in- 
demnify, and  the  surety  has  been  damnified  by  Josing  the 
interest  of  the  money  he  has  paid.  Such  a  case  differs  from 
that  of  direct  contracts  to  pay  a  sum  of  money,  upen  which 
no  interest  is  given  at  common  law,  because  there  the  intention 
of  the  parties  is  presumed  to  be  expressed  in  the  terms  of  the 
contract.  And  the  rate  of  interest  which  the  principal  him- 
self had  allowed,  in  stating  an  account  with  the  surety,  was 
held  to  be  the  proper  basis  of  calculation  (o). 

In  an  action  by  bail  against  their  principal,  the  former  may  Action  by  baU. 
recover  all  expenses  incurred  in  rendering  up  the  latter.  In 
a  case  of  this  sort  Lord  EUenborough  said,  **  The  relation  of 
principal  and  bail  is  this, — the  principal  engages  to  indemnify 
the  bail  from  all  expenses  fairly  arising  from  his  situation  as 
bail.  I  think  the  indemnity  goes  against  all  charges  which 
are  necessary  to  secure  themselves.  The  bail  have  a  right  to 
surrender  the  principal  in  their  own  discharge,  and  for  their 
own  security.    If,  therefore,  the  principal  abscond,  so  that  he 


(I)   West  Y.  Chambei-liny  8  Pick.  836. 
(m)  Aintlie  v.  WiU&n,  7  Cow.  662. 

(n)  Bomuy  v.  Seel^,  2  Wend.  481 ;  ffotoe  ▼.  Mackay,  5  Pick.  44. 
(o)  Part  V.  Duncombe,  20  L.  J.   Q.  B.  242  ;    2  L.  M.  &  P.  107  ;  [and 
Bee  Hitchman  v.  Stewartf  poat,  p.  249.  ] 
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cannot  be  had,  the  bail  may  take  every  proper  and  necessary 
step  to  secure  him."  Where  .however  the  bail  employed  an 
agent  to  find  the  principal,  and  then  refused  to  pay  him,  and 
was  sued,  it  was  held  that  he  could  not  recover  against  his 
principal  the  costs  incurred  in  defending  the  action  (p).  But 
no  damages  can  be  recovered  by  bail  in  res'^ect  of  his  trouble 
or  loss  of  time  in  taking  a  journey  to  become  bail.  Because 
he  does  this,  not  as  a  person  employed  by  the  defendant,  but 
as  a  friend  through  motives  of  kindness  (q).  [Where  a  de- 
fendant, removing  an  indictment  by  certiorari,  gives  bail  for 
his  appearance  and  for  the  payment  of  the  costs,  a  contract 
on  his  part  will  be  implied  to  indemnify  the  bail  against  the 
prosecutor's  costs.  Au  express  or  implied  contract  to  indemnify 
the  bail  against  the  consequences  of  the  defendant's  not 
appearing  would  probably  be  contrary  to  public  policy,  in- 
asmuch as  it  would  be  giving  the  public  the  security  of  only 
one  person  instead  of  two  (r).] 
When  ■nrety  3.  Action  by  surety  against  co-surety. 

TO^ty^MSfor         ^^®  action  does  not  arise  till  it  appears  that  one  surety 
vhat.  has  paid  more  than  his  proportion  of  what  the  sureties  can 

ever  be  called  upon  to  pay,  and  then  it  only  lies  for  the  sur- 
plus. Thus  if  the  surety  has  paid  less  than  his  aliquot 
portion  of  the  debt,  and  the  principal  has  then  paid  the 
residue,  the  right  of  action  against  the  co-surety  will  not  run 
from  the  payment  by  the  surety,  but  from  the  payment  by 
the  principal,  for  until  the  latter  date  it  does  not  appear  that 
the  surety  has  paid  more  than  his  share  (s). 
Proportion  for  The  proportion  which  each  surety  is  bound  to  pay  as  his 

surety  isUab'e.     ^^'^  share  differs  at  law  and  in  equity.    At  law  it  is  calculated 

in  reference  to  the  original  number  of  sureties,  though  some 
of  them  have  since  become  insolvent  (/),  or  have  died  since 
the  making  of  the  contract  (u).  But  in  the  latter  case  the 
Court  of  Queen's  Bench  were  strongly  of  opinion  that  the 
personal  representatives  of  the  deceased  surety  would  be  liable 

(p)  Fisher  v.  FaUov»,  6  Esp.  171.1 

\q)  Reason  y.  Wirdnam,  1  C.  &  P.  434. 

[(r)  Jimes  v.  Orchard,  16  C.  B.  614 ;  24  L.  J.  C.  P.  229.] 

(«)  Davies  v.  ffumphreyt,  6  M.  &  W.  153,  169. 

(0  CowdlY.  Edfoardt,  2  B.  &  P.  268. 

(tt)  Batard  t.  Hatoes,  2  E.  &  B.  287. 


BY   SURETY   AGAINST   CO-SURETY.  249 

for  a  share.    In  equity,  however,  it  is  calculated  according  to 
the  number  who  are  still  solvent  {v), 

[In  eqnitj,  also,  the  surety  has  been  held  entitled  as  against  Interest, 
his  co-sureties  to  interest  on  what  he  has  paid  (w).] 

Where  the  plaintiff  and  defendant  had  executed,  as  sureties,  Costa  of  suit. 
a  warrant  of  attorney,  given  as  a  security  for  the  debt  of  their 
principal,  and  on  default  by  him,  judgment  was  entered  up  on 
the  warrant  of  attorney,  and  execution  issued  for  the  amount 
due,  which  the  plaintiff  paid  with  costs,  it  was  held  that  he 
might  recover  the  moiety  of  the  costs  of  the  execution  (x). 
But  he  cannot  recover  costs  improperly  incurred  in  defending 
an  action  brought  by  the  original  creditor,  and  money  paid  by 
the  principal  debtor  cannot  be  applied  in  payment  of  such 
costs,  but  must  be  taken  in  reduction  of  the  debt  itself  (y). 

The  right  to  sue  a  co-surety  for  contribution  exists  equally  When  sureties 
whether  they  are  bound  in  one  instrument  or  several,  and  Jl^^nJ^J^tni- 
whether  they  knew  of  each  other's  engagements  or  not ;  for  mente. 
the  payment  by  one  is  equally  a  benefit  to  the  others  {z). 
There  is  one  important  difference,  however,  viz.,  that  sureties 
bound  by  the  same  instrument  must  all  contribute  equally, 
whereas,  if  bound  by  different  instruments,  the  sums  in  each 
ascertain  the  proportions  of  the  principal  debt  they  are  to 
pay  (a).     But  one  surety,  who  has  induced  another  to  enter 
into  an  engagement  of  suretyship,  has  no  claim  against  him 
for  contribution  {b).     And  so,  if  by  arrangement  between 
themselves,  one  of  the  joint  contractors,  though  liable  to  the 
creditor,  was  not  to  be  ultimately  liable  to  pay  any  portion  of 
the  debt,  no  action  could  be  maintained  against  him  (c). 

Where  there  are  several  under-lessees,  at  distinct  rents,  of 
separate  portions  of  premises  held  under  one  original  lease,  at 
an  entire  rent,  and  one  pays  the  whole  rent  under  a  threat  of 
distress,  he  cannot  have  an  action  for  contribution  against  the 

(v)  Peter  v.  Rich,  1  Cha.  Rep.  19. 

[(«)  Hiichman  v.  Stewart,  3  Drew.  271 ;  24  L.  J.  Ch.  690.] 

(x)  Kemp  V.  Finden,  12  M.  &  W.  421. 

(y)  Kniff/U  v.  Hughei,  8  C.  &  P.  467. 

(2)  Deering  v.  WineheUeay  2  B.  &P.  270  ;  Crayihome  v.  Swinburne,  14 
Ves.  160. 

(a)  2  B.  &  P.  273. 

lb)  Turner  v.  Davie$,  2  Esp.  478. 

(c)  Per  Lord  CampbeU,  Batard  v.  Eavoes,  2  E.  &  B.  287 ;  Crayihome  t. 
Swinburne,  14  Ves.  160. 
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other  lessees.  His  only  remedy  is  in  equity  {d).  But  it  is 
different  where  several  have  bound  themselves  for  the  rent  of 
an  entire  set  of  premises.  Therefore  where  the  plaintiff  and 
defendant,  who  were  members  of  a  committee,  hired  premises 
from  D.  for  the  use  of  their  company,  and  the  plaintiff  was 
sued  for  the  rent,  he  was  allowed  to  recover  contribution  from 
the  defendant,  though  the  latter  had  ceased  to  be  a  member  of 
the  committee  before  the  rent  had  accrued  (e).  - 
II.  Life,  Fire,  and  Maritime  Insurance. 
Life  insurance.  The  two  former  of  these  heads  require  little  remark.    A  life 

insurance  is  a  simple  contract  to  pay  such  a  sum  at  the  death 
of  the  insured,  and  neither  more  nor  less  than  this  sum,  with 
interest,  under  3  &  4  W.  IV.  c.  42,  s.  29,  can  be  recovered. 
-  It  was  once  decided  in  a  remarkable  case  arising  out  of  the 
debts  of  W.  Pitt,  that  a  life  insurance,  when  entered  into  by  a 
creditor  of  the  party  insured,  was  a  contract  of  indemnity,  and 
that  he  could  only  recover  upon  it  the  amount  of  debt  still  un- 
paid when  the  policy  became  due  (/).  This  decision  was  for  a 
series  of  years  rather  acquiesced  in  than  confirmed,  while  in 
practice  it  was  uniformly  disregarded  by  the  insurance  offices, 
who  always  paid  the  amount  of  the  policy  without  asking  any 
questions  as  to  the  existence  of  the  debt.  The  decision  itself 
has  been  simultaneously  overruled,  at  law  and  in  equity,  by 
two  very  recent  cases  (g).  It  is  now  settled  that  the  stat.  14 
Geo.  III.  c.  48,  s.  3,  {h)  which  enacts,  "  that  no  greater  sum 
shall  be  recovered  from  the  insurers  (»)  than  the  amount  or 
value  of  the  interest  of  the  insured  in  such  life,"  refers  to  the 
interest  possessed  at  the  time  of  making  the  policy. 

{d)  Hunter  y.  HuiUf  1  0.  B.  300.  [Nor  is  a  landowner  under  any  obliga- 
tion to  indemnify  the  owner  of  a  stack  of  wheat  which,  being  lawfully  on  the 
land,  ia  seised  by  the  Ecclesiastical  CommissionerB  under  6  &  7  W.  IV.  c.  71, 
for  a  tithe-rent  charge  on  the  land  ;  Griffinhoofe  v.  Daubuz^  4  E.  &  B.  230  ; 
24  L.  J.  Q.  B.  20  ;  affirmed  5  E.  &  B.  746  ;  25  L.  J.  Q.  B.  237,  in  Ex.  Cb.] 

(c)  Boulter  v.  Peplow,  9  C.  B.  493. 

(/)  Oodaall  V.  Boldero,  9  East,  72. 

{g)  Dalby  v.  India  and  London  Life  Assurance  Co.,  24  L.  J.  C.  P.  2 ; 
15  C.  B.  365;  Law  v.  Indisputable  Assurance  Co.,  1  Kay  &  John.  223; 
24  L.  J.  Ch.  196. 

[{h)  Extended  to  Ireland  by  29  &  30  Vict  c.  42.  By  30  &  31  Vict.  c.  144, 
assignees  of  policies  who  have  given  notice,  may  sue  in  their  own  names.] 

[(i)  That  is,  whether  upon  one  policy  or  many ;  Hebdon  v.  West,  3  B.  &  S. 
579  ;  32  L.  J.  Q.  B.  85.  In  that  case  a  promise  by  the  person  whose  life  was 
insured,  to  employ  the  plaintiff  for  seven  years  at  a  certain  salary,  was  consi- 
dered to  be  a  pecuniary  interest  in  the  life  to  the  extent  of  as  much  of  the  period 
of  seven  years  as  remained  unexpired  at  the  time  when  the  policy  was  effected.] 
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Of  coarse  an  insaranee  against  injury  to  life  or  limb  by  insiiraace 
accidents,  is  strictly  a  contract  of  indemnity.  In  case  of  3^^*^^* 
death,  the  amount  is  regulated  by  the  sum  insured.  Where 
the  injnry  falls  short  of  death,  the  damages  are  not  to  be 
estimated  by  any  proportion  between  the  amount  of  injury 
sustained  by  the  accident,  and  the  amount  of  loss  by  death. 
The  true  measure  is  the  amount  of  injury  the  plaintiff  has 
sustained,  not  exceeding  the  entire  sum  insured ;  that  is  the 
expense,  and  pain,  and  loss,  it  may  be  of  a  limb,  connected 
with  the  immediate  accident,  but  not  the  remote  consequences 
that  may  follow,  according  to  the  pursuit  or  profession  which 
he  may  be  following.  Therefore,  loss  of  time  or  profits  can- 
not be  considered,  otherwise  one  party,  whose  time  was  more 
Taluable  than  that  of  another,  would,  for  precisely  the  same 
personal  injury,  receive  a  larger  remuneration  {k). 

A  fire  insurance  differs  from  a  life  insurance  in  being  pro-  Fire  inaurance 
perly  a  contract  of  indemnity  ;  the  insurer  engaging  to  make  fn^mSty.^ 
good,  within  certain  limited  amounts,  the  losses  sustained  by 
the  assured  in  their  buildings  and  effects  {I).  Most  fire 
policies  contain  provisions  by  which  the  company  is  at  liberty 
either  to  pay  the  amount  of  the  loss,  or  to  supply  the  like 
quality  or  quantity  of  goods  with  those  burnt  or  damaged  by 
fire,  and  rebuild  the  premises  themselves  (m). 

There  is  a  remarkable  dearth  of  decisions  in  England  on  Mode  of  valuing 
the  subject  of  damages  in  the  case  of  fire  insurance  ;  probably  *"  ^^*  matter. 
on  account  of  the  liberality  usually  displayed  by  the  com- 


(k)  Theobald  y.  Bailway  Paitengeri  Aisuranee  Co.,  10  Exch.  45 ;  23  L. 
J.  Ex.  249. 

(Q  Per  Lorcl  Campbell,  Dolby  y.  India  and  London  Life  Atsurance  Co. ,  15 
C.  B.  865  ;  24  L.  J.  C.  P.  6. 

{m)  See  Forms  in  Park  on  InBurance ;  Marshall,  Insurance.  [When  they 
have  once  elected  to  re-instate  they  are  bound  to  do  so  or  to  pay  damages  for 
Dot  doing  so,  though  performance  may  have  become  impossible  ;  Brown  v. 
Royal  Insurance  Soc.,  1  E.  &  E.  853  ;  28  L  J.  Q.  B.  275  ;  decided  upon 
demurrer,  and  disseniiente,  Erie,  J.  In  this  case  the  Commissioners  of  Sewers 
had  caused  the  structure  insured  to  be  taken  down  as  being  in  a  dangerous 
condition.  The  Court  expressly  declined  to  state  upon  what  principle  the 
damages  were  to  be  assessed.  Morrell  y.  Irving  Fire  Ins.  Co.,  38  X.  T.,  429, 
is  also  an  authority  that  an  election  to  rebuild  converts  the  contract  of 
insurance  into  a  building  contract ;  and  that  the  damages  in  case  of  partial 
performance  will  be  the  amount  required  to  complete  the  building  by  making 
it  substantially  like  the  one  destroyed ;  and  that  where  two  companies  have 
elected  to  rebuild,  the  entire  damages  may  be  recovered  from  one  company, 
leaving  them  to  seek  contribution  from  the  other.] 
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panics  (n).    The  question  was,  however,  very  fully  discussed  in 
an  American  case,  in  which  some  leading  principles  were  laid 
down,  with  that  fulness  which  characterises  the  judgments 
of  the  Transatlantic  Courts.     The  plaintiff  was  lessee  of  a 
term,  which  would  expire  on  the  1st  September.     Upon  the 
land  was  a  moveable  building.     He  had  the  option  of  either 
renewing  his  lease,  or  taking  away  the  building  with  him. 
It  was  insured  for  160/.  with  the  defendants.    On  the  1 5th 
August  it  was  burnt,  the  lessee  having  at  that  time  given  no 
notice  to  renew  the  lease.    The  only  question  at  the  trial  was 
as  to  its  value.    Evidence  was  given  that  the  building  if  suf- 
fered to  remain  on  the  premises  was  worth  200/.,  but  that  if 
taken  away,  it  would  only,  as  a  separate  chattel,  be  worth  40/. 
The  defendants  contended,  that  as  at  the  time  of  the  fire  no 
notice  to  renew  the  lease  had  been  given,  it  must  be  presumed 
that  the  plaintiff  did  not  intend  to  renew  it,  and  therefore  the 
building  should  be  valued  at  40/.,  which  was  all  it  would  be 
worth  to  him  when  taken  away.    The  plaintiff,  on  the  other 
hand,  claimed  to  recover  the  whole  amount  of  the  policy,  on 
two  grounds.    First,  that  the  sum  named  must  be  taken  to 
be  the  ascertained  value  of  the  subject-matter  of  insurance. 
Secondly,  that  the  intrinsic  value  of  the  building  as  it  stood 
should  be  the  standard  of  measurement,  and  not  its  value  in 
reference  to  his  mode  of  dealing  with  it.    The  Judge  ruled  in 
his  favour  on  the  latter  ground,  and  this  ruling  was  decided  to 
Amount  of  policy  be  corrcct  by  the  Supreme  Court  of  New  York  (o).    The  first 
val^uatioir^^       poiut  made  by  the  plaintiff  was  given  against  him,  the  Court 

holding  on  the  analogy  of  marine  insurance,  and  on  the 
authority  of  two  English  cases  (p),  that  "  the  recovery  of  the 
assured  must  be  regulated  by  the  value  of  the  property ;  for 
if  the  policy  be  a  pereonal  agreement  to  indemnify  him  against 
loss  or  damage,  his  claim  will  be  satisfied  by  the  reimburse- 
ment to  him  of  the  actual  value  of  the  property  at  the  time, 
which  is  the  true  amount  of  his  loss  by  the  peril ; "  and  that 
the  amount  named  did  not  operate  as  an  agreed  valuation 

[{n)  There  have  been  numerous  dedsioDB  in  North  America  vhich,  .with 
those  in  Great  Britain,  will  be  found  collected  in  Littleton  and  Blatchley's 
Digest  of  Fire  Insurance  Decisions,  2nd  ed.,  New  York,  1868.] 

(o)  Laurent  v.  Chatham  Fire  Jnturance  Co.y  1  Hall,  41. 

(p)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431  ;  Sadlert'  Co,  y.  Badcoch,  2 
Atk.  554. 
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of  the  subject-matter.  "The  undertaking  is  to  pay  the 
amount  of  the  actual  loss  or  damage,  but  with  the  restriction 
of  the  amount  of  the  payment  to  the  sum  mentioned  in  the 
policy." 

On  the  second  point  their  judgment  was  equally  clear  in  Absolute  ralae 
his  favour.  "  But  it  is  said  that  the  policy  is  a  contract  of  ^  be^tS^'not 
indemnity,  and  that  the  principle  of  indemnity  which  pervades  its  value  to  the 
the  insurance,  must  control  the  construction  of  the  policy;  "**^"^^* 
and  upon  this  principle  it  is  insisted,  that  the  value  of  the 
property  to  the  assured  at  the  time  of  the  loss,  circumstanced 
as  it  may  then  be  in  reference  to  his  use  and  enjoyment  of  it, 
is  the  loss  he  sustains  by  the  destruction  of  it,  and  is  the 
measure  of  his  indemnity  for  the  loss.  It  will  be  at  once 
seen  that  if  this  principle  of  indemnity  is  to  be  admitted,  the 
extent  and  value  of  the  recovery  will  in  every  case  vary  with 
the  special  and  peculiar  circumstances  of  the  insured,  and  the 
local  advantages  or  disadvantages  of  the  building,  and  the 
uses  to  which  it  is  applied;  and  the  intrinsic  value  of  the 
building  will  form  no  criterion  of  the  loss  of  the  proprietor 
in  case  of  its  destruction.  A  building  for  example,  which 
the  necessities  of  the  owner  compel  him  to  offer  at  public  sale 
for  ready  money,  will  be  worth  to  him  no  more  than  what  it 
will  produce  at  such  a  sale ;  and  a  building  for  which  there 
hapi)ens  to  be  a  great  competition,  will  command  a  much 
larger  price  than  its  true  value.  Are  these  collateral  and 
incidental  circumstances  to  enter  into  the  estimate  of  value  ? 
Two  houses  of  equal  value  may,  from  their  local  situation,  be 
very  unequal  in  the  revenue  they  produce  to  their  proprietors  j 
would  the  loss  of  them,  if  destroyed  by  fire,  entitle  the  pro- 
prietors to  different  indemnities,  in  proportion  to  the  rents  or 
the  revenues  of  the  tenants  ?  It  is  the  tenement  upon  which 
the  insurance  is  made,  and  the  actual  value  of  it,  as  a  building, 
is  the  loss  of  the  insured  in  case  of  its  destruction  by  fire. 
To  that  measure  of  indemnity  the  proprietor  is  entitled,  how- 
ever unproductive  the  property  may  be,  and  he  is  entitled  to 
no  more,  whatever  revenue  he  may  have  derived  from  the 
tenement."  "  It  is  of  no  importance  whether  the  tenement 
stands  on  freehold  or  leasehold  ground,  or  whether  the  lease 
is  about  expiring,  or  has  the  full  time  to  run,  when  the  fire 
occurs,  or  whether  it  is  renewable  or  not.     The  condition  of 
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Whether  pro- 
j»erty  destroyed 
should  be  taken 
at  its  value  be- 
fore destruction, 
or  at  the  amount 
for  which  it 
might  be 
replaced? 


the  policy  is  satisfied  if  the. title  and  ownership  are  in  the 
insured,  at  the  time  of  the  insurance,  and  at  the  time  of  the 
loss.  And  the  measure  of  his  indemnity  is  the  amount  of  his 
interest  in  the  tenements  when  destroyed  by  fire,  notwith- 
standing that  the  whole  interest  would  have  expired  the  very 
next  day,  or  soon  after  the  loss  occurred.  But  whether  there 
may  not  be  incidents,  or  special  circumstances  so  intimately 
connected  with  the  premises,  or  so  permanently  attached  to 
them,  as  to  affect  their  intrinsic  value,  or  the  insurable  interest 
of  the  party  in  them,  we  are  not  prepared  to  say,  and  it  is  not 
material  to  the  decision  of  the  question  before  us  to  inquire, 
for  this  clearly  is  not  such  a  case." 

I  am  not  aware  that  it  has  ever  been  decided,  whether  the 
thing  insured  should  be  estimated  at  its  value  when  destroyed, 
or  at  the  amount  for  which  it  might  be  replaced.  In  the  case 
of  goods,  the  two  values  would  be  in  general  synonymous. 
Half- worn  furniture,  for  instance,  might  be  replaced  by  second- 
hand articles  of  precisely  similar  value.  Of  course  articles  of 
vertu,  such  as  antiques,  statues,  or  pictures,  which  could  not 
be  replaced  at  all,  or  only  at  an  extravagant  cost,  would  clearly 
come  under  the  former  rule.  The  question  would  probably 
arise  in  the  case  of  houses.  Suppose  a  house,  from  age  or 
dilapidation,  to  be  only  worth  700?.  when  burnt,  but  that  it 
could  not  be  rebuilt  at  all  without  an  outlay  of  1000/.,  and 
that  the  policy  was  for  the  latter  amount,  would  the  larger  or 
only  the  lesser  sum  be  recoverable  ?  I  apprehend  still  the 
lesser.  It  might  no  doubt  be  argued,  that  the  value  of  the 
house  was  not  to  be  taken  at  the  amount  for  which  it  would 
sell,  but  at  the  amount  which  the  owner  could  make  bv 
keeping  it ;  that  this  value  could  only  be  replaced  by  putting 
him  again  in  possession  of  a  house  of  similar  capacity,  and 
that  the  cost  for  which  this  could  be  done,  ought  to  be  the 
measure  of  his  indemnity.  The  plain  answer  seems  to  be, 
that  the  policy  is  a  contract  to  insure  against  all  loss  caused 
by  fire,  but  not  against  any  loss  caused  by  time,  weather,  or 
any  other  source  of  dilapidation.  The  eflfect  of  the  opposite 
rule  to  that  for  which  I  contend,  would  be  in  the  event  of  fire, 
to  throw  upon  the  insurer  the  charge  of  making  good  all  want 
of  repairs  by  the  owner,  however  culpable ;  and  all  depreciation 
by  lapse  of  time,  however  necessary.     The  insured  would  step 
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ont  of  an  old  honse  into  a  new  one  at  the  expense  of  the 
insurer  (q). 

It  was  assumed  all  through  the  American  case  which  I 
have  quoted,  that  the  value  should  be  taken  at  the  time  of 
the  destruction,  on  whatever  principles  it  was  to  be  calculated. 
But  this  cannot  have  much  weight,  as  the  policy  expressly 
provided  that  the  loss  was  to  be  estimated,  *^  according  to  the 
true  and  actual  value  of  the  property  at  the  time  the  fire 
shall  happen." 

The  analogy  of  marine  insurance  seems  decisive  upon  this 
point.  There  the  well-known  rule  of  deducting  one-third  new 
for  old,  in  valuing  repairs  (see  post,  Marine  Insurance),  is 
based  upon  this  principle.  The  same  has  been  lately  decided 
in  a  kindred  case,  viz.,  that  of  a  covenant  to  repair  by  a  ^ 

tenant.     It  was  held  that  when  the  house  was  burnt  down,  "^^ 

the  tenant  was  entitled  to  deduct  from  the  full  cost  of  re-  ^ 

building,  the  increased  value  which  the  new  premises  would  \ 

have,  as  compared  with  the  old.    The  residue  only  could  be  ^ 

recovered  in  an  action  for  breach  of  covenant  (r). 

Bailees,  who  have  an  interest  in  goods,  such  as  wharfingers  Insarance  by  "^, 

and  warehousemen,  may  insure  them  to  their  whole  value,  ^w  ^^^^af 
Where  the  property  is  entirely  destroyed,  the  whole  of  it  interest, 
must  be  made  good ;  and  not  merely  the  particular  interest 
of  the  assured  in  it.  They  will  be  entitled  to  keep  for  their 
own  indemnity  as  much  as  will  cover  their  interest  in  the 
goods  ;  and  they  will  be  trustees  of  the  residue  of  the  money 
for  the  absolute  owners  (s). 


[(q)  The  question  arose  in  Ireland  in  an  action  on  a  policy  of  insurance  on 
the  machinery  in  a  mill,  and  Fennefather,  B.,  ruling  that  the  plaintiff  was  not 
entitled  to  .the  full  expense  of  replacing  new  machinery  in  the  mill,  said — 
''The  loss  is  to  be  estimated  by  the  exi>ense  the  plaintiff  would  be  at  in  re- 
storing the  premises  to  the  state  in  which  they  were  at  the  time  of  the  fire. 
But  inasmuch  as  there  may  be  a  difficulty  or  an  impossibility  in  restoring  the 
premises  to  the  state  in  which  they  were,  I  think  it  would  be  a  fair  criterion 
to  see  what  would  be  the  expense  of  placing  new  machinery,  such  as  was  in 
the  mill  before,  and  to  deduct  from  that  expense  the  difference  in  value  between 
such  new  machinery  and  the  old  machinery  which  was  destroyed.  I  think 
such  difference  is  the  actual  loss  sustained  by  the  plaintiff. "  Vance  v.  Fonter, 
Irish  Circuit  Reports,  47  (1841).  See  also  per  OhanneU,  B.,  at  Nisi  Prius, 
Timee  Fire  Au.  Co,  v.  Bawke,  28  L.  J.  Ex.  317  ;  1  F.  &  F.  406.] 

(r)   Yaie$  t.  Dunster,  24  L.  J.  Ex.  226  ;  11  Exch.  16,  S.  C. 

*  (*)   Waters  v.  Monarch  Attturance  Co.,  5  E.  &  B.  870 ;    25  L.  J.  Q.  B. 

102  ;  [London  and  N.  W.  Rjf,  Co.  v.  Olyn,  1  E.  &  E.  662  ;  28  L.  J.  Q.  B. 

188;  and  see  iV.   British,  d'C,  Insurance  Co.  v.   Moffatt,  L   R.  7  C.  P. 

26  ;  41  L.  J.  0.  P.  1.    See  also  as  to  the  insurable  interest  of  tenants  from 
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No  loss  of  a  merely  collateral  nature  can  be  recovered. 
Therefore  the  landlord  of  an  inn  who  had  insured  "  his  interest 
in  the  said  Ship  Inn  and  offices,"  was  not  allowed  to  recover 
a  claim  for  rent  paid  by  him  to  his  landlord,  for  the  hire  of 
other  apartments  while  those  damaged  in  the  inn  by  fire  were 
undergoing  repair,  or  for  the  loss  or  damage  sustained  by  him 
by  reason  of  various  persons  refusing  to  go  to  the  Ship  Inn 
whilst  the  apartments  so  damaged  were  undergoing  repair. 
The  Court  said,  as  to  the  last  item,  that  if  a  party  would 
recover  such  profits  as  these,  he  must  insure  them  as 
profits  (/). 

It  is  not  settled  whether  insurers  in  fire  policies  are  liable 
for  expenses  incurred  to  save  the  destruction  of  the  thing 
insured.  Mr.  Phillips  is  of  opinion  that  equitably,  and  from 
analogy  of  general  average  under  a  marine  policy,  the  under- 
writers against  fire  on  land  ought  to  be  answerable  for  the 
expense  of  measures  taken  successfully  to  save  the  insured 
property,  for  which,  had  it  been  lost,  they  would  have  been 
liable  to  make  indemnity  («). 

In  discussing  the  doctrine  of  damages  in  Marine  Insurance, 
we  cannot  complain  of  a  paucity  of  decisions.  They  are  as 
numerous  under  this  head  as  they  were  scanty  under  the  two 
former.  One  fertile  source  of  debate  has  arisen  out  of  the 
right  of  the  insured,  in  some  cases  of  partial  loss,  to  abandon 
the  subject-matter  of  insurance  to  the  insurer,  and  then  claim 
as  if  the  loss  had  been  complete  at  first.  It  will  be  necessary 
then  to  examine ;  first,  when  the  loss  is  originally  total ; 
secondly,  when  it  can  be  made  so  by  abandonment;  thirdly. 


year  to  year,  Simpson  v.  Scotdak  Union  Imurance  Co.,  1  H.  &M.  618  ;  32 
L.  J.  Ch.  329  ;  and  com^aie Niblo  v.  N.  American  Insurance  Co.,  1  Sandf., 
N.  Y.  551.  There  have  been  decisionB  in  America  that  a  mortgagee  who  haa 
insured  buildings  may  recover  though  the  mortgaged  premises  be  still  ample 
security  for  the  debt ;  Kemochan  v.  N.  York  Bowery  Fire  Insurance  Co,, 
5  Duer.  N.  Y.  1 ;  affirmed  17  N.  Y.,  428  (1858);  or  though  the  mortgagor 
have  rebuilt ;  Foster  v.  Equilahle  Mutual  Fire  Insurance  Co.^  68  Mass.  216 
(1854).  Whetlier  the  insurers  after  payment  are  equitably  entitled  to  an 
assignment  of  the  mortgage  debt  has  been  disputed ;  see  Ket'nockan  y.  N, 
York  Bowfry  Fire  Insurance  Co.^  supra^  and  Angell  on  Insurance,  s.  69. 
In  England  the  mortgagor  usually  insures  in  the  joint  names  of  himself  and 
the  mortgagee.] 

(0  In  re  Wi-ight  d-  Pole,  1  A.  &  E.  621 ;  [so  Menzies  v.  North  British  In- 
surance Co.f  9  Cases  in  Court  of  Scss.,  N.  S.  694 ;  Hibh  v.  N,  American 
Insurance  Co.,  1  Sandf..  N.  Y.  551.] 

{u)  1  rhill.  on  Ins.  626,  3rd.  ed. 
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when  it  is  always  partial ;  and  fourthly,  how  the  loss  in  either 
caae  is  to  be  ralued. 
1.  Where  the  loss  is  total  without  abandonment.  Loesi  total. 

This  takes  place  where  the  subject-matter  of  insurance  is  doamoit. 
utterly  destroyed,  or  lost  to  the  owners  by  detention,  seizure, 
barratry,  and  so  forth  (v).  And  where  there  has  once  been 
a  total  loss,  as  where  a  vessel  and  cargo  were  barratrously 
taken  out  of  their  course  by  the  crew,  it  makes  no  difference 
that  part  of  the  property  subsequently  comes  into  the  hands 
of  the  owners,  by  an  act  which  was  not  done,  nor  authorised 
by  them.  Such  property,  however,  is  salvage  for  the  benefit 
of  the  underwriters  {w).  And  it  will  be  equally  a  total  loss 
though  the  thing  exist  in  specie ;  provided  it  has  lost  its 
character,  and  has  ceased  to  be  of  any  use  to  the  owners  as 
the  thing  which  it  originally  was  (x),  though  it  possess  some 
value  in  some  inferior  form  (y).  And  though  after  the  time  of 
the  disaster  it  still  retains,  and  is  saleable  under,  its  original 
denomination ;  still  if  it  is  clear  that  the  damage  is  so  great 
that  before  the  completion  of  the  voyage  **  the  species  itself 
would  disappear,  and  the  goods  assume  a  new  form,  losing 
all  their  original  character,*'  this  is  also  a  total  loss.  Because 
the  risk  does  not  end  till  the  termination  of  the  voyage,  and 
that  which  must  necessarily  end  in  a  total  loss  at  the  com- 
pletion of  the  voyage,  must  be  treated  as  a  total  loss  at  the 
time  of  the  accident  (2).  Though  it  is  a  total  loss  if  the 
goods  are  in  the  hands  of  strangers,  not  under  the  control 
of  the  assured  (a),  the  seizure  of  the  ship  or  goods  by  the 
lender  on  a  bottomry  bond  ;  or  by  the  Admiralty  as  a  lien  for 
salvage  dues,  is  not  such  a  seizure  as  can  cause  a  total  loss  ; 
as  it  arises  out  of  the  acts  of  the  owner  himself,  and  not  out 
of  any  of  the  perils  insured  against  {b).  Whether  the  injury 
can  be  repaired  or  not,  will  depend  on  the  circumstances  of 
the  place,  as  an  accident  may  be  remedied  in  one  port  while  it 


(v)  Muilett  y.  Shedden,  18  East,  304  ;  Mellish  v.  Andrews,  15  East,  13. 
(w)  JHxon  y.  Reid,  5  B.  &  A.  597. 
(x)  Dyson  v.  Roiwcroft,  3  B.  &P.  474. 

\y)  Cambridge  y.  Anderton,  2  B.  &;  C.  691  ;  Irving  v.  Manning^  1  H.  L. 
C.  287. 
(z)  RoHX  y.  Salvador,  8  Bingh.  N.  C.  266,  278. 

(a)  Ibid. ,  279. 

(b)  RoseUo  y.  Oumey,  11  C.  B.  176. 
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cannot  possibly  be  in  another.    In  the  latter  case  also  the  loss 
wonld  be  total  (c). 
Constructive  ^'  Constructive  total  loss   is  where  the  thing   exists   in 

total  loBs,  specie,  and  there  is  a  physical  possibility   of  repairing,  or 

preserving  it,  so  as  that  it  may  reach  the  termination  of  the 
voyage  in  its  original  character.  But  where  this  wonld  have  to  be 
done  at  such  an  extravagant  cost,  taking  all  the  circumstances 
of  the  case  into  consideration,  that  the  subject-matter  of 
insurance  would  not  be  worth  the  money  laid  out  upon  it,  this 
in  the  case  of  is  a  constructive  total  loss  (rf).  The  circumstances  to  be 
the  ship ;  taken  into  calculation  in  such  a  case,  if  it  is  the  ship  that  is 

damaged,  will  be  the  possibility  and  cost  of  repair  in  the 

particular  place  where  the  injury  has  happened,  and  the  means 

of  procuring  money  {e).     "Where  the  loss  has  hapi)ened  to 

In  the  case  of       goods,  the  question  is,  "  Whether  it  was  '  practicable,'  (in  the 

the  cargo.  business  sense  of  the  word)  {/),  to  send  the  whole  or  any  part 

of  the  cargo  to  its  destination  in  a  marketable  state  ?  "  To 
determine  this  question,  the  jury  must  ascertain  the  cost  of 
unshipping  the  cargo  ;  the  cost  of  trans-shipping  it  into  a 
new  bottom,  (where  necessary) ;  the  costs  of  drying  and  ware- 
housing it ;  and  the  costs  of  the  difference  of  transit,  if  it 
can  only  be  effected  at  a  higher  sum  than  the  original  rate  of 
freight.  Add  to  these  items  the  salvage  allowed  in  propor- 
tion to  the  value  of  the  cargo  saved, — and  the  loss  will  be 
total  if  the  aggregate  exceed  the  value  of  the  cargo,  when 
delivered  at  the  port  of  discharge.  But  if  the  aggregate  do 
not  so  exceed  the  value  of  the  cargo,  or  of  that  part  of  it 
saved,  the  loss  will  be  partial  only  {g). 


(c)  M088V.  Smith,  9  C.  B.  102. 

(rf)  Bead  v.  Banham,  8  B.  &  B.  147  ;  Parry  v.  Aberdein,  9  B.  &  C.  411 ; 
Young  v.  Turing,  2  M.  &  Gr.  593  ;  Mou  v.  Smith,  9  C.  B.  102.  [In  the 
case  of  an  exceptional  ship,  for  which  there  is  no  demand,  the  value  to  sell  in 
the  market  may  he  much  less  than  the  true  valae ;  and  it  has  been  suggested 
that  in  such  a  case  a  more  proper  criterion  will  be  the  price  given  for  the  ship 
when  new,  with  a  deduction  for  wear  and  tear :  per  Wood,  V.  -C. ;  African 
Steam  Ship  Co.  v.  Swanzy,  2  K.  &  J.  664  ;  25  L.  J.  Ch.  870 ;  Grainger  v. 
MaHin,  2  B.  &  S.  456  ;  81  L.  J.  Q.  B.  186  ;  4  B.  &  S.  9,  in  Ex.  Ch.] 

(e)  Irving  v.  Manning,  1  H.  L.  287  ;  2  C.  B.  784  ;  1  C.  B.  168  .  [From 
the  estimated  cost  of  ndsing  a  submerged  ship  must  be  deducted  the  general 
average  which  would  be  contributed  by  the  cargo  ;  Kemp  v.  HalUday,  L  R* 
1  Q.  B.  620  ;  6  B.  &  S.  757 ;  36  L.  J.  Q.  B.  156,  in  Ex.  Ch.] 

(/)  9  C.  B.  108. 

Ig)  Botetto  v.  Gumey,  11  C.  B.  176  Beimer  v.  Bingrose,  6  Exch.  268 ; 
[Famwnih  v.  Hyde,  L.  E.  2  C.  P.  204     86  L.  J.  C.  P.  88,  in  Ex.  Ch.] 
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Where  the  insurance  is  on  the  cargo,  a  mere  retardation  or 
interruption  of  the  voyage,  even  if  it  amount  to  a  loss  of  the 
whole  season,  is  not  a  ground  for  abandonment.  To  justify 
this  there  must  be  an  entire  loss  of  the  whole  adventure,  by 
the  destruction,  absolute  or  constructive,  of  the  cargo  itself, 
in  consequence  of  the  delay  (A).  And  the  utter  destruction  of 
the  vessel  makes  no  difference,  if  another  can  be  found  before 
the  goods  are  destroyed  by  delay  (t). 

There  is  a  loss  of  freight,  either  absolutely  or  constructively,  ^^ii^J^!-i 
where  the  ship  is  either  absolutely  or  constructively  unable 
to  proceed  on  the  voyage  and  earn  it  {/).  But  if,  where  the 
ship  has  been  injured  to  such  an  extent  as  would  have  jus- 
tified the  owners  in  abandoning;  the  master  has  not  done  so, 
but  has  repaired,  however  imprudently,  and  in  fact  earned 
freight,  they  cannot  afterwards  abandon  on  finding  that  the 
repairs  cost  more  than  the  ship  and  freight  were  worth  (A;). 
Nor  is  it  any  ground  to  claim  as  for  a  total  loss  of  freight, 
that  the  expense  of  repairing  the  ship  would  exceed  the  whole 
amount  of  freight,  if,  taking  the  value  of  ship  and  freight 
both  into  consideration,  it  was  prudent  to  repair.  For  the 
contract  by  the  underwriter  is,  that  the  ship  shall  not  be  pre- 
vented from  earning  freight.  Not  that  the  freight  shall  be 
any  profit  when  earned  {I),  And  it  makes  no  difference,  that 
the  cargo  was  so  injured  by  accident,  that  the  delay  and 
expense  of  drying  and  re-shipping  was  greater  than  the  freight 
was  worth  (m),  which  comes  under  the  same  principle. 

Nor  that  the  owner,  on  hearing  of  an  embargo  on  the  ship, 
abandoned  to  the  underwriter  on  the  ship,  who  consequently 
became  entitled  to  the  freight,  which  was  actually  earned  on 
the  removal  of  the  embargo.    Because  this  loss  arose  from  the 

(A)  Ander9(m  v.  Wallia,  2  M.  &  S.  240  ;  [Lozano  y.  JansoTi,  2  E.  &.  E. 
160  ;  28  L.  J.  Q.  B.  337.] 

(t)  Hunt  y.  Royal  Exchange  A  sturance  (7o.,  6  M.  &  S.  47. 

ij)  Oreen  y.  Royal  Exchange  Aiturance  Co.,  6  Taunt  68 ;  Idle  y.  Royal 
Exchange  Asiurance  Co.,  8  Taunt.  755  ;  [or  where  the  cargo  is  so  damaged 
as  to  render  it  impossible,  except  at  an  expense  which  would  greatly  exceed  ita 
yalue  on  arriyal,  to  carry  it  to  the  port  of  destination ;  Michael  y.  Oilleepy,  2 
C.  B.  N.  S.  627  ;  26  L.  J.  C.  P.  306.] 

(it)  Chapman  y.  Bentcny  5  C.  B.  880  ;  affirmed  in  H.  L.  Benson  y.  Chap, 
man,  8  C.  B.  950  ;  2  H.  L.  Gas.  696. 

{I)  Mote  y.  Smith,  9  C.  B.  102. 

(m)  Mordy  y.  Jmee,  4  B.  &  C.  894  ;  Everih  y.  Smith,  2  M.  A  S.  278. 
[See,  however,  Mi^aely.Gillespy,  eujpra.] 
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given; 


voluntary  act  of  the  insured,  with  which  and  its  consequences 
the  underwriters  on  freight  have  no  concern  (n). 

And  so,  in  a  very  recent  case,  where  a  ship  had  sustained 
considerable  injuries  at  sea,  and  further  injury  on  arriving  at 
the  port  of  destination  ;  the  cargo  was,  however,  delivered  to 
the  consignees,  who  paid  the  freight.  The  owners  abandoned 
to  the  insurers  on  the  ship,  who  were  held  to  be  entitled  to 
the  freight,  upon  which  they  sued  the  insurers  on  the  freight ; 
it  was  decided  that  they  could  not  recover  (o). 
Notice  of  aban-  Where  a  constructive  loss  is  treated  as  total,  immediate 
donment  must  be  notice  of  abandonment  must  be  given  to  the  underwriters. 

Otherwise  the  owners  can  only  recover  as  for  an  average  {p)i 
and  if  they  once  elect  to  treat  it  as  a  partial  loss,  they  cannot 
afterwards  make  it  total  by  abandonment  {q).  But  the  fact 
of  a  notice  of  abandonment  having  been  given,  which  was 
ineffectual  as  coming  too  late,  is  no  bar  to  their  recovering 
for  a  total  loss,  if  an  absolutely  total  loss  does  ultimately 
arise  from  the  cause  upon  which  the  constructive  loss  was 
originally  based.  As  where  a  ship's  papers  were  first  takea 
away  by  a  foreign  government,  and  some  months  afterwards — 
as  the  result  of  the  same  act — she  was  finally  seized  (r). 

In  the  case  of  an  insurance  on  freight,  however,  no  aban- 
donment is  necessary,  for  the  simple  reason  that  there  is 
nothing  to  be  abandoned  («).  There  never  can  be  a  total 
loss  of  freight,  except  from  the  inability  of  the  ship  to  earn  it, 
and  from  its  having  in  fact  not  earned  it  (/).  The  ship  may 
either  be  utterly  destroyed,  or  it  may  be  sold  to  third  parties,  or 
it  may  be  abandoned  to  the  underwriters  on  the  ship  itself.  In 
the  first  case,  it  can  earn  no  further  freight ;  in  the  second  case, 
anything  earned  by  it,  after  the  abandonment,  would,  of  course, 
belong  to  the  owners;  in  the  third  case,  to  the  underwriters  (w). 


except  in  the 
case  of  freight. 


(n)  McCarthy  v.  Abd,  6  East,  388. 

(o)  Scottish  Marine  Asturance  Co.  v.  TurneTf  4  H.  L.  Ca,  312,  n. 

(p)  MUcheU  V.  Edi€t  1  T.  R.  608 ;  Martin  v.  CrokaU,  U  East,  465 ; 
BurU  V.  Royal  Exchange  Aesurance  Co.,  6  M,  &  S.  47  ;  Fleming  v.  Smith,  1 
H.  L.  C.  613 ;  Knight  v.  Faith,  16  Q.  B.  649. 

(q)  Fleming  Y.  Smith. 

(r)  MeUith  v.  Andrews,  15  East,  13. 

(«)  Green  v.  Royal  Exchange  Assurance  Co.,  6  Taunt.  68  ;  Mount  v.  Har' 
rison,  4  Bingh.  388  ;  overruling  Parmeter  v.  Todhunter,  1  Camp.  541  ;  [and 
see  Potter  v.  Rankin,  L  R.  5  C.  P.  841  j  89  L  J.  C.  P.  147,  in  Ex.  Ch.l 

(0  Moss  V.  SmUh,  9  C.  B.  94. 

(tt)  Case  V.  Davidson,  6  M.  &  S.  79  ;  affirmed  2  B.  &  B.  379  ;  Stewart  v. 
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The  question,  when  a  loss  which  is  not  actually  total  can  be  Insurance  free 
rendered  8o  by  abandoument,  becomes  of  great  importance  in  ^^^^ 
the  case  of  insurances  free  of  particular  average.  Of  course, 
nothing  can  be  recovered  upon  them  unless  a  total  loss  can  be 
made  out.  Therefore,  where  an  insurance  of  this  nature  was 
made  upon  silk,  and  it  became  greatly  damaged  and  stunk 
intolerably,  so  that  it  would  have  been  necessary  to  unship, 
examine,  clean,  and  dry  it :  the  master  sold  it  where  it  was. 
The  jury  found  that  he  acted  as  a  prudent  uninsured  owner 
would  have  done,  but  that  the  silk  could  at  a  reasonable  and  a 
moderate  expense  have  been  so  treated  as  to  be  sent  home  as 
silk.  It  was  held  that  this  could  not  be  made  a  total  loss, 
and,  therefore,  nothing  could  be  recovered  (v).  The  principle, 
however,  on  which  total  and  partial  losses  are  distinguished  is 
exactly  the  same,  whether  the  policy  admits  of  particular 
average  or  does  not  {w), 

[There  has  been,  till  lately,  some  authority  for  saying  that]  Total  loss  of 
even  where  the  insurance  is  free  from  average,  if  the  goods  ^®P*™*®  parcels 

^  '  ^  of  the  cargo. 

insured  are  in  separate  parcels,  as  hogsheads  of  sugar,  or  bales 
of  silk,  there  may  be  a  total  loss  of  some,  though  others  are 
not  injured  within  the  terms  of  the  policy  (x).  One  case 
seenas  to  go  beyond  this  rule.  The  insurance  was  on  flax, 
warranted  free  of  particular  average.  The  vessel  was  wrecked, 
and  part  of  the  flax  was  saved  from  the  wreck,  part  floated  on 
shore,  but  all  the  packages  were  broken  up.  No  entire 
package  came  on  shore.  This  was  held  to  be  a  total  loss  as 
to  that  part  which  was  never  recovered  at  all  (y).  But  where 
a  cargo  consisted  of  hogsheads  containing  loaves  of  sugar, 
and  the  vessel  bilged,  in  consequence  of  which  the  greater 
part  of  the  loaves  in  each  hogshead  were  washed  out,  though 
some  remained  in  each,  this  was  held  to  be  only  a  partial  loss. 


Oreenock  Insurance  Co, ,  2  H.  L.  C.  159.  [Where  goods  and  ship  belong  to  the 
same  owners,  and  there  is  no  pending  freight,  the  underwriters  on  ship  are 
entitled  to  compensation  for  the  carriage  of  the  goods  in  the  ship  subsequent 
to  the  casualty  ;  Miller  v.  WoodfaU,  8  E.  &  B.  493  ;  27  L.  J.  Q.  B.  120. 
The  underwriters  are  not  entitled  to  freight  earned  by  another  ship  into  which 
the  goods  are  transferred  ;  Hickie  y.  Bodocanctchi,  4  H.  &  N.  455  ;  28  L.  J. 
Ex.  273.] 

(v)  Navone  v.  HadoUm,  9  C.  B.  30. 

(w)  Roux  V.  Salvador,  3  B.  N.  C.  277. 

(x)  LeurU  v.  Rucker,  2  Burr.  1170. 

(y)  Davy  v.  MUford,  15  East,  559. 
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The  Court  distingaished  it  from  the  preceding  case,  on  the 
ground  that  there  was  a  clear  line  to  be  taken  ;  for  some  of 
the  bundles  of  flax  never  came  ashore  (z).    But  the  decision 
of  Davy  v.  Milford  did  not  turn  upon  that  point  at  all,  bat 
upon  the  simple  fact  that  some  of  the  flax  had  never  been 
recovered,    and,   therefore,   had  been  completely  lost.     No 
distinction  was  taken  between  the  flax  in  bundles,  which  were 
wholly  lost,  and  that  in  bundles  which  were  only  partially  lost. 
Indeed  the  distinction  would  have  been  impossible ;  for  as  the 
bundles  were  all  broken  up,  there  was  no  mode  of  ascertaining 
which  were  wholly,  and  which  were  only  partially,  destroyed. 
Perhaps,  this  is  the  real  point  of  difference  between  Davy  v. 
Milford  and  Hedburg  v.  Pearson.    In  both,  there  was  a  total 
loss  of  part  of  the  property,  which  gave  the  insured  a  primd 
facie  claim  for  reimbursement ;  but  in  the  latter  instance  the 
insurer  was  able  to  bring  the  loss  within  the  exception  of  the 
policy,  which  in  the  former  he  could  not.    Davy  v.  Milford 
seems  to  have  been  [for  a  long  time]  rather  a  stumbling-block 
to  the  Bench.     In  a  later  instance  (a).  Lord  Abinger  is  made 
to  distinguish  it  on  the  ground,  that  **  it  was  a  policy  of  in- 
surance   upon    sngar,  where    each  hogshead  was  separately 
valued  and  insured  ;  and  therefore,  a  loss  of  one  was  properly 
held  to  be  a  total  loss  of  that  hogshead."    All  of  which  is  mere 
fiction. 
BaUi  V.  Jamon,       [And  at  last  the  Court  of  Exchequer  Chamber,  in  RaUt  v. 

Janson  (^),  elaborately  reviewed  the  case  of  Davy  v.  Milford^ 
and  the  distinctions  attempted  to  be  taken  between  it  and  sub- 
sequent cases,  and  declared  that  the  d^Gision  in  Davy  y,  Milford 
did  not  in  reality  proceed  upon  the  fact  of  the  goods  having 
been  shipped  in  packages,  but  was  intended  to  be  and  was  a 
decision  that  the  warranty  "free  of  particular  average"  did  not 
extend  to  a  case  of  total  loss  of  a  part  of  the  subject-matter 
insured,  which  had  sunk  to  the  bottom  of  the  sea,  and  thereby 
ceased  to  exist :  a  proposition  which  as  applicable  to  the  case 
of  shipment  in  bulk  was  at  variance  with  later  decisions,  and 

(2)  Hedburg  v.  Pianon^  7  Taunt.  164. 

(a)  Bills  V.  Loiidon  Assurance  OorporatioUf  5  M.  &  W.  676. 

[(6)  Ralli  V.  Janson,  6  E.  &  B.  422  ;  S.  C.  nom,  Janson  y.  RalU,  25  L  J. 
Q.  B.  300.  The  law  is  the  same  in  the  United  States,  2  Phillips  on  Insurance, 
8.  1778,  p.  459,  3rd  ed.  See  as  to  what  constitutes  a  separate  insurance  on 
each  package,  EntwisU  v.  Ellis,  2  H.  &  N.  549  ;  27  L.  J.  Ex.  105.] 
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conld  not  be  maintained.  After  thus  oyerrnling  Davy  v.  Milfordy 
the  law  was  laid  down  to  be  that  *'  where  memorandum  goods 
of  the  same  species  are  shipped,  whether  in  bnlk  or  in  packages 
not  expressed  by  distinct  yaluation  or  otherwise  in  the  policy 
to  be  separately  insnred,  and  there  is  no  general  average  and 
no  stranding,  the  ordinary  memorandum  exempts  the  under- 
writers from  liability  for  a  total  loss  or  destruction  of  part  only, 
though  consisting  of  one  or  more  entire  package  or  packages, 
and  though  such  package  or  packages  be  entirely  destroyed,  or 
otherwise  lost  by  the  specified  perils." 

In  Ralli  v.  Janson,  the  Court  expressly  declined  to  say  what 
the  consequence  would  be,  if  the  goods  were  not  all  of  the 
same  species.  Two  cases  have  since  decided  that  where  articles 
of  different  nature  and  kind  are  insured  under  a  general  de- 
scription,  the  underwriters  may  be  liable  for  a  total  loss  of 
some  of  the  articles,  though  the  rest  are  preserved.  In  the  first, 
the  insurance  was  by  the  master  of  a  vessel  on  "  master's  effects 
warranted  free  from  all  average."  He  saved  his  chronometer 
and  a  few  other  things,  but  the  rest  were  totally  lost.  He  was 
held  entitled  to  recover  the  value  of  the  articles  lost.  The 
word  "  effects  "  was  considered  to  have  been  employed  to  save 
the  task  of  enumerating  the  nautical  instruments,  chrono- 
meter, clothes,  books,  and  other  things  of  which  they  happened 
to  consist  (c).  In  the  other  case,  the  insurance  was  on  "goods" 
valued  at  a  certain  sum,  and  the  insured  put  on  board  an 
emigrant's  equipment  {d)i\ 

3.  The  preceding  remarks  have  necessarily  involved  a  Total  loss 
statement  of  the  cases  in  which  only  a  partial  loss  can  be  p^J^li^  *"*^  * 
claimed.  It  is  only  important  to  add  that  a  total  loss  may  be 
changed  into  a  partial  one  by  matter  subsequent ;  as  where  a 
total  loss  has  occun^ed  by  capture,  or  in  case  of  freight  by 
embargo,  which  by  recapture  or  removal  of  the  embargo  has 
been  changed  into  a  partial  loss,  in  consequence  of  salvage 
and  other  charges ;  unless  the  ship,  by  reason  of  the  capture 
and  resulting  loss  and  charge,  is  so  valueless  as,  per  se,  to 
justify  abandonment  (e).    And  it  makes  no  difference  that 

[(c)  Duffy.  Mackenzie,  3C.  B.  N.  S.  16  ;  26  L.  J.  C.  P.  318.] 
[(d)  Wilhinton  v.  Hyde,  3.  C.  B.  N.  S.  30 ;  27  L.  J.  C.  P.  116.] 
\e)  Hamilton  y.  Mendts,  2  Burr.  1198.     [To  change  the  total  loss  into  a 
partial  loss  the  ship  or  goods  must  not  only  exist,  but  the  circumstances  must 
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Yalae  may  be 
agreed  before- 
hand. 


Amount  reco- 
yered  on  other 
policies  must  be 
deducted. 


notice  of  abandonment  was  given,  before  the  circumstances 
which  turned  it  from  a  total  into  a  partial  loss  were  ascer- 
tained (/).  Even  though  at  that  time  nothing  had  occurred 
to  alter  the  character  of  the  loss  {g) ;  nor  even  that  the  aban- 
donment has  been  accepted  by  the  insurers  (K). 

4.  The  character  of  the  loss  being  settled,  the  next  thing 
is  to  ascertain  the  value  of  the  thing  lost,  which  may  be  done 
either  by  evidence  after  the  loss,  or  by  the  previous  agreement 
of  the  parties.  For  a  policy  of  insurance  is  not  a  perfect 
contract  of  indemnity.  It  must  be  taken  with  this  qualifica- 
tion, that  the  parties  may  agree  beforehand  in  determining  the 
value  of  the  subject  insured  by  way  of  liquidated  damages, 
as  indeed  they  may  in  every  other  contract  to  indemnify  (f ). 
Therefore,  when  an  insurance  was  made  upon  a  ship,  valued 
at  17,500/.,  and  she  suffered  damage  to  her  rigging  and 
machinery  in  a  storm,  which  could  not  be  repaired  for  less 
than  10,500/.,  after  which  the  ship  would  only  have  been 
worth  9000Z. ;  no  injury  was  done  to  her  hull.  The  assured 
were  allowed  to  abandon  and  recover  the  whole  sum  {k), 

[But  the  contract  being  one  of  indemnity,  and  both  parties 
being  bound  by  the  agreed  value,  an  assured  who  has  re- 
covered under  other  policies  can  only  recover  the  difference 
between  the  amount  so  received  and  the  agreed  value  in  the 
policy  (/).] 

Where  there  has  been  a  total  loss  on  all  the  goods,  if  the 
policy  is  a  valued  one,  the  price  fixed  must  be  taken  (m),  [but 
a  deduction  must  be  made  if  part  of  the  cargo  has  been 
landed  (n).]    Where  the  policy  is  open,  the  value  of  the  goods 


be  such  that  the  assured  may  reasonably  be  expected  to  take  possession  ;  Holds- 
woHh  V.  Wuty  7  B.  &  C.  at  p.  799  ;  lioiano  v.  Jani(m,  2  B.  &  E.  160  ;  28 
L.  J.  Q.  B.  837.] 

(/)  Bainbridge  v.  Neilson,  10  East,  329. 

Ig)  Patterton  t.  RUchie,  4  M.  &  S.  393  ;  Brotherston  ▼.  Barber^  5  M.  & 
S.  418. 

(A)  McCarthy  ▼.  Abel,  5  East,  888. 

{i)  Per  Patteson,  J.,  Irving  v.  Manning,  1  H.  L.  C.  287  ;  6  C.  B.  391  ; 
affirming  8.  C,  1  C.  B.  168  ;  2  C.  B.  784. 

(k)  Irving  v.  Mawning,  supra  ;  Allen  v.  Sugruey  8  B.  &  G.  661. 

[{I)  Bruce  t.  Janes,  1  H.  &  C.  769  ;    32  L.  J.  Ex.  132.] 

(m)  Levfis  t.  Rucker,  2  Burr.  1171 ;  Irving  v.  Manning,  1  0.  B.  168  ;  2 
C.  B.  784  ;  6  C.  B.  391. 

[{n)  Tohin  v.  Harford,  13  C.  B.  N.  S.  791  ;  32  L.  J.  C.  P.  134  ;  affirmed 
in  Ex.  Ch.  17  C.  B.  N.  S.  528  ;  34  L.  J.  0.  P.  37.  So  in  America ;  Brook  t. 
Louisiana  Insurance  Co.,  4  Martin,  N.  S.  640^  681.] 
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is  fixed  by  taking  their  invoice  price  at  the  port  of  lading,  Modes  of  valuing 

•     ij*  .  A  «.  3>  /\AJi     goods  on  open 

including  premium  of  commission  and  insurance  {o).  And,  poUcy. 
perhaps,  a  payment  made  on  the  shipment  of  goods,  as  the 
price  of  the  privilege  of  putting  them  on  board,  may  be  added 
to  their  value.  But  payments  made  for  port  charges,  and  other 
incidental  expenses  at  the  loading  port,  by. virtue  of  a  charter- 
party  of  which  the  insurers  had  no  knowledge,  cannot  be  so 
added  (p). 

Where  the  insurance  is  on  freight,  and  the  policy  is  open,   Valuation  of 
which  rarely  happens,  the  usage,  sanctioned  by  decision,  is  to  ^^^s^^- 
adjust  the  payment  on  the  gross  amount  of  freight  payable, 
and  not  on  the  net  amount  after  paying  expenses  (q). 

There  may  be  a  total  loss  of  part  of  the  freight,  if  the  ship 
is  BO  damaged  that  she  either  cannot  absolutely,  or  cannot 
without  extravagant  cost,  be  repaired  so  as  to  bring  home 
that  part.  But  in  estimating  this,  the  cost  must  be  calcu- 
lated with  reference  to  the  entire  value  of  ship  and  freight, 
not  to  the  value  of  the  freight  only  (r).  In  such  a  case,  of 
course,  an  aliquot  amount  of  the  gross  freight  is  the  measure 
of  damage. 

In  all  cases  of  constructive  total  loss,  whether  of  ship,  Salvage, 
goods,  or  freight,  the  insurer  is  entitled  to  the  benefit  of  sM 
that  ifi  made  out  of  the  subject-matter  after  the  injury,  as 
salvage  («). 

The  net  salvage  is  that  which  remains  after  the  expense  of 
saving  it»  which  must  therefore  be  made  good  to  the  owner 
by  the  underwriters  who  benefit  by  it,  in  their  respective  pro- 
portions (t). 

Where  there  is  a  policy  of  insurance  on  the  freight  of  a 
specific  cargo,  if  the  captain,  being  driven  back  and  unable  to 
proceed  with  the  original  cargo,  was  yet  able  to  proceed  with  a 


(o)  Usher  t.  Noble,  12  East,  639. 

Ip)  Winter  t.  Ilaldimandy  2  B.  &  Ad.  649. 

(q)  Pctlmer  v.  Blachbwmy  1  Bingh.  61. 

(r)  Moi8  V.  Smiih,  9  C.  B.  104,  108. 

(<)  Roux  ▼.  Salvador,  3  B.  N.  0.  281,  288 ;  Green  ▼.  Royal  Exchange 
Auvranee  Co.,  6  Taunt.  72.  [Upon  the  same  principle,  underwriters  who 
have  paid  the  value  stated  in  the  policy  upon  a  ship  sunk  through  collision, 
as  for  a  total  loss,  are  entitled  to  the  damages  recovered  from  the  owners 
of  the  other  ship,  which  are  in  the  nature  of  salvage ;  North  of  England 
Inturanee  AsaocicUion  v.  Armtirong,  L.  K  5  Q.  B.  244.] 

(0  Sharp  V.  Gladstone,  7  Ea«t,  24. 
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less  cargo,  on  less  freight,  the  nnderwriters  are  entitled  to  the 
benefit  of  this  (u). 
Valuation  Where  the  loss  is  partial  in  the  case  of  a  ship,  the  question 

toshr"^^^^       is,  to  what  extent  has  she  been  injured  by  the  accident? 

What  was  her  diiference  in  value  before  and  after  it  ?  An 
obvious  mode  of  ascertaining  this  is,  by  finding  out  what 
has  been  properly  and  prudently  incurred  in  repairing  the 
damage  {v).  If,  however,  the  ship  has  been  sold  without 
repairs,  under  circumstances  which  do  not  entitle  the  owner 
to  claim  for  a  total  loss,  no  allowance  can  be  made  for  repairs 
which  have  not  been  effected,  unless  the  ship  sold  for  less  in 
consequence  of  not  being  repaired.  If  she  did,  such  difference 
of  price  would  be  the  result  of  the  peril  insured,  and  of  this 
difference  the  cost  of  repairs  would  be  the  measure.  A  ship 
met  with  a  collision,  returned  to  port,  and  was  repaired.  On 
setting  out  again  it  was  discovered  that  she  still  leaked,  and 
she  returned  again,  and  was  again  examined,  and  for  that 
purpose  stripped  of  her  lower  strake  of  wales.  In  consequence 
of  the  misconduct  of  the  surveyors  in  not  replacing  her  wales, 
her  lower  timbers  decayed  so  rapidly  by  heat  and  rain,  that 
it  finally  became  useless  to  repair  her,  and  she  was  sold  to  be 
broken  up.  This,  of  course,  could  not  be  claimed  for  as  a 
total  loss,  the  proximate  ca^ise  of  the  injury  not  being  a  peril 
insured  against.  The  plaintiff,  however,  claimed  to  recover 
what  would  have  been  the  cost  of  replacing  the  wales  (which 
had  not  been  replaced)  as  a  partial  loss.  Held,  that  if  he 
could  have  shown  that  he  was  about  to  refit  the  vessel  to  put 
her  into  the  state  of  a  sailing  ship,  and  that  he  meant  to  sell 
her  as  a  sailing  ship,  that  would  have  been  one  of  the  expenses 
which  he  might  have  insisted  on.  His  measure  of  damage 
would  then  have  been  the  expense  of  replacing  the  wales,  or 
the  difference  in  value  between  the  ship  so  dismantled  of  her 
wales,  and  the  ship  with  the  wales  put  up  again.  But  as  she 
was  sold  avowedly  to  be  broken  up,  and  as  for  that  purpose 
she  would  have  fetched  no  more  if  the  repairs  had  been  exe- 
cuted, no  allowance  could  be  made  on  account  of  them  (x). 
New  for  old.         As,  howevcr,  it  would  be  unfair  that  the  underwriters  should 


(u)  Orem  v.  Roycd  Exchange  Assurance  Co.^  6  Taunt.  68,  72. 
{v)  StewaH  t.  Stede,  5  Sco.  N.  R.  927. 
(x)  Stewart  ▼.  Steele,  5  Sco.  N.  R.  927. 
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pay  the  entire  costs  of  repairs,  while  the  owner  is  put  in  a 
better  position  than  before  by  the  substitution  of  new  materials 
for  old,  a  usage  of  subtracting  one-third  of  the  cost  on  this 
account  has  sprung  up  (y).  The  rule,  however,  extends  no 
farther  than  the  reason  for  it,  and  therefore  where  the  owner 
has  deriyed  no  benefit,  as  where  the  yessel  was  on  her  first 
Yoyage  (2),  or  where  the  ship  has  never  come  into  the  owner's 
hands,  being  either  sold  or  broken  up  (a),  no  such  reduction  is 
made. 

Where  there  has  been  a  partial  loss  upon  goods,  if  the  policy  is  Valuation  of 
valued,  the  rule  is  as  follows.   As  the  price  which  the  goods  would  ^*^f  ^^^  ^ 
have  fetched,  if  sound,  at  the  port  of  delivery,  is  to  [the  differ- 
ence between  that  price  and]  the  price  which  they  do  fetch  being 
damaged,  bo  is  the  value  in  the  policy  to  the  amount  payable  as 
loss.    And  it  makes  no  difference  that  if  they  had  not  been 
damaged,  they  could  have  been  kept  and  realised  a  much  larger 
sum  afterwards  {b).    Where  the  policy  is  not  valued,  the  rule  is 
still  the  same,  substituting  **  the  invoice  price  pltis  premium  of 
insurance  and  commission,"  for  "  the  value  in  the  policy  "  (c). 
The  object  and  effect  of  the  rule  in  either  case  is  the  same, 
viz.,  to  indemnify  the  assured  without  injustice  to  the  insurer. 
The  diminution  in  value  is  calculated  by  the  relative  price  of 
sound  and  damaged  goods  at  the  port  of  delivery,  where  they 
would  have  to  be  sold ;  because  it  is  their  price  there  which 
alone  can  determine  the  ratio  of  loss.    But  the  value  in  the 
policy,  or  the  invoice  price,  is  taken  as  the  standard  upon 
which  payment  is  to  be  made ;   because  otherwise  the  loss  to 
the  insurer  would  depend  upon  something  against  which  he 
has  not  insured,  viz.,  the  rise  or  fall  of  the  market. 

There  can  only  be  a  partial  loss  of  freight,  as  distinguished  partial  loss  of 
from  a  total  loss  of  part  of  the  freight,  by  reason  of  expenses  ^'^^s^*- 
incurred  in  preserving  it  (^) ;  these,  of  course,  create  no  diffi- 
culty in  estimating.    A  shipowner  on  an  insurance  of  freight, 

(y)  Poingdestre  v.  Royal  Exchange  Assurance  Co,,  R.  &  Mood.  878. 

(2)  Penteiek  v.  Pobinson,  3  0.  &  P.  323  ;  Pii-ie  v.  Steele,  8  C.  &  P.  200. 
[If  the  policy  provides  that  the  deduction  shall  not  be  made  until  the  ship  is 
of  a  certain  age,  but  shall  be  made  after  that  date,  it  becomes  immaterial 
whether  the  first  voyage  has  or  has  not  been  completed  ;  Byrne  ▼.  Mercantile 
Insurance  Co.,  4  H.  &  C.  506.] 

(a)  Da  Costa  ▼.  Newnham,  2  T.  R.  407  ;  Stewart  t.  Steele,  uln  sup. 

(6)  Lewis  T.  Rueher,  2  Burr.  1167. 

(c)    Usher  v.  Noble,  12  Bast,  646  ;  Waidron  t.  Coomhe,  3  Taunt.  162. 

{d)  Moss  V.  SmUh,  9  C.  B.  103. 
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may  recover  for  the  profits  which  he  would  have  made  by  carry- 
ing his  own  goods;  for  these  profits  are  of  the  same  nature, 
whether  he  carries  his  own  goods  or  those  of  another  («). 

The  extent  of  damages  to  which  the  underwriters  are  liable 
may  sometimes  be  very  difficult  to  ascertain  ;  as,  for  instance, 
where  a  certain  injury  has  happened  from  a  cause  insured 
against,  and  afterwards  a  fresh  injury,  which  is  not  insured 
against  occurs,  and  no  examination  has  taken  place  in  the 
meantime ;  the  case,  however,  must  still  be  left  to  the  jury, 
and  the  apparent  impossibility  of  arriving  at  a  conclusion  is 
no  ground  for  directing  nominal  damages  (/). 

It  seems  by  no  means  settled  whether  payments  and  charges 
incurred  for  the  preservation  of  the  vessel,  cargo,  and  freight, 
are  recoverable  as  average  loss,  or  under  the  clause  for  **  suing, 
labouring,  and  travailing"  {g).  Such  expenses  can  be  re- 
covered, though  incurred  before  a  total  loss  arising  from  a 
cause  for  which  the  insurers  are  not  liable  (A)  ;  and  though 
they  make  the  total  amount  greater  than  the  subscription  of 
the  underwriter  (f).  We  have  seen  that  two-thirds  only  of 
those  incurred  in  repairing  the  vessel  can  under  certain  cir- 
cumstauces  be  set  up  {k).  The  charge  for  provisions  and 
wages,  where  a  ship  is  detained  by  an  embargo,  fall  upon  the 
owner,  and  are  borne  by  the  freight  (I) ;  these,  therefore,  are 
not  recoverable  from  the  insurer  of  the  ship  (m)  unless  it  has 
been  abandoned  to  him,  and  then  as  he  stands  in  the  place  of 
the  owner,  he  must  bear  them  {n), 

.  A  claim  against  the  insurers  may  also  arise  out  of  any  con- 
tribution, which  the  insured  has  been  forced  to  make,  in 
respect  of  an  average  loss.  They  are  not  bound,  however,  to 
reimburse  to  him  the  full  amount  of  his  contribution,  but  only 
that  proportion  of  it  which  the  value  of  his  interest  as  insured 


(«)  Flint  V.  Flemyng,  1  B.  &  Ad.  45. 

(/)  Hare  v.  TrflU'M,  7  B.  &  C.  14 ;  Knighi  v.  Faith,  15  Q.  B.  670, 

(g)  Livie  v.  Janton,  12  East,  648 ;  Le  Chemvnant  y.  Pearson,  4  Taunt. 
380  ;  Stewart  v.  Steele,  5  Sco.  N.  B.  927,  in  which  the  latter  opinion  seems 
rather  to  prevail ;  Da  CoHa  v.  Nevmkam,  2  T.  E.  407,  in  favour  of  the 
former. 

{h)  Livie  v.  Janson,  12  Bast,  648. 

(i)  Le  Cheminant  v.  Pea/rson,  4  Taunt.  367. 

{k)  Ante,  p.  266. 

{I)  Da  CoOa^y.  Neumham,  2  T.  R.  414. 

(to)  Robertson  v.  Fvfer,  1  T.  K  127. 
'  (»)  Thompson  v.  Rowcroft,  4  East,  84. 
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bears  to  its  value  as  estimated  for  the  purposes  of  contribu- 
tion :  or  to  put  thie  same  thing  in  another  way,  the  owner  of 
the  goods  (as  one  of  the  parties  to  the  contribution)  has  to  - 
pay  in  contribution  (suppose)  10  per  cent,  on  their  contri- 
butory yalae  ;  but  the  underwriter  has  only  to  pay  to  the  f 
owner  of  the  goods  (as  his  assured)  10  per  cent,  on  their  ^ 
yalue  in  the  policy.    Therefore,  if  the  contributory  value  of 

the  goods  be  1500?.,  and  they  are  only  insured  for  500/.,  the  i 

owner  will  have  to  pay  150Z.  contribution,  but  he  can  only 
recover  50/.  of  this  from  the  insurer  (o). 

Where  the  adjustment  of  the  average  loss  has  been  settled  How  far  bound  k 

in  a  foreign  port,  on  principles  different  from  those  which  ^.foreign 
would  have  been  acted  upon  in  England,  the  underwriter  is 
bound  by  such  adjustment,  when  rightly  settled  according  to 

the  laws  and  usages  of  the  place  where  it  is  made,  and  could  ' 

have  been  enforced  (p).  But  in  the  absence  of  clear  proof 
that  the  usage  of  the  country  is  such,  the  underwriter  is  not 
bound,  unless  the  loss  would  be  an  average  one  in  the  country 

where  the  policy  is  made  ;  and  the  mere  recital  of  the  law  on  "* 

the  face  of  the  foreign  decree,  assuming  the  supposed  usage  as 
its  foundation,  is  not  proof  enough  {q). 

As  to  interest  under  stat.  3  &  4  W.  IV.  c.  42,  see  anie,  Interest. 
Tit.  Interest  (r).      Independently  of  this  statute,  interest 
cannot  be  recovered  as  a  matter  of  right  {a). 

III.  It  now  remains  to  give  a  brief  sketch  of  the  doctrine  General  aTcrago. 
of  General  Average,  so  far  as  it  is  connected  with  the  question 
of  damages. 

A  general  average  loss  is  defined  to  be  a  loss  arising  out 
of  extraordinary  sacrifices  voluntarily  made,  or  extraordinary 
expenses  necessarily  incurred,  for  the  joint  benefit  of  ship  and 
cargo.  Where  such  a  loss  has  taken  place  in  a  sea  adventure, 
all  the  parties  engaged  in  it  are  bound  to  make  good  the  loss 

incurred  by  one  or  more  of  their  co-adventurers,  by  reason  of  "^ 

such  sacrifice  or  expense  (Q. 


(o)  2  Amould  Ins.  950.     [817,  4th  ed.] 

(p)  Walpole  T.  Ewer,  Park  Ins.  898,  8th  ed. ;  Newman  v.  Cazalet,  ibid., 
900,  8th  ed.  ;  see  the  American  cases,  2  PhUl.  165. 

iq)  P(noer  v.  WhUmare,  4  M.  &  S.  141 ;  2  Am.  946.     [814,  4th  cd.] 

(r)  AtUe,  pp.  Ill,  112. 

{a)  Kingston  t.  M*Into*kf  1  Camp.  518. 

(0  Am.  877.  [794,  4th  ed.]  [As  to  what  operations  arc  for  joint  beooiit  of 
ship  and  cargo,  see  Job  y.  Langi<m,  6  E.  &  B.  779  ;  26  L  J.  Q.  6.  97 ;  Mitran  t. 
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It  does  not  come  within  the  scope  of  this  work  to  examine 
the  cases  in  which  this  claim  arises,  nor  to  enquire  when  the 
loss  may  be  subject  of  contribution,  and  when  it  must  be 
borne  by  the  shipowner.  These  questions  fall  strictly  within 
the  law  of  shipping  and  insurance,  and  will  be  found  amply 
discussed  in  eyery  treatise  upon  the  point  Supposing,  how- 
eyer,  a  claim  for  general  ayerage  contribution  to  be  esta- 
blished, it  will  then  be  necessary,  with  a  yiew  to  damages,  to 
ascertain.  First,  what  is  the  fund  from  which  contribution  is 
to  be  made  ;  Second,  what  are  the  principles  upon  which  that 
contribution  is  to  be  calculated.  These  two  heads  will  esta- 
blish the  amount  of  contribution  to  which  the  party  suffering 
is  entitled. 
Sources  of  1.  The  ship  and  freight  always  contribute  (u).     And  all 

goods  carried  for  traffic,  whether  they  pay  freight  or  not,  and 
whether  they  belong  to  merchants,  passengers,  owners,  or 
masters  (x).  And  such  goods  pay  according  to  yalue  not 
weight ;  for  the  contribution  is  made  not  on  account  of  the 
incumbrance  to  the  ship,  but  of  the  safety  obtained.  There- 
fore, in  this  country  bullion  and  jewels  contribute  according 
to  their  full  yalue  (y).  But  gold  or  silyer,  jewels,  precious 
stones,  or  other  articles  of  yalue,  do  not  contribute  when 
carried  about  the  peraon,  or  forming  part  of  the  wearing 
apparel,  nor  does  the  luggage  of  passengers  {z).  Deck  goods 
contribute,  though  they  are  in  general  not  contributed  for  (a). 
Proyisions  and  warlike  stores  do  not  contribute  (^),  although 
if  cast  oyerboard  their  amount  is  refunded.  The  reason  of 
this  is  stated  to  be,  that  these  articles  themselyes  are  the 
means  of  preserying  and  benefiting  the  whole.  But  this 
reason  might  with  equal  propriety  be  applied  to  all  the  ship's 
furniture.  The  true  reason  appears  to  be,  that  proyisions, 
being  destined  to  be  consumed  during  the  voyage,  belong  to 
wear  and  tear.    The  exception,  however,  only  extends  to  what 

Jones,  7  E.  &  B.  523 ;  26  L.  J.  Q.  B.  187 ;  Knnp  v.  HaUiday,  6  B.  &  S. 
723  ;  L.  R.  1  Q.  B.  520 ;  35  L.  J.  Q  B.  156  ;  WaUktw  t.  Mavrcjani^  L.  R. 
5  Ex.  116  ;  89  L.  J.  Ex.  81,  in  Ex.  Ch.] 

(h)  Abbott  Ship.,  8th  ed.  503.     [549,  11th  ed.] 

(x)  Abbott  Ship.  502.  [549,  11th  ed.]  Brown  y.  StapyUton,  4  Bingh.  119. 

(?/)  Abb.  ubi  tup. ;  1  Magens,  62,  68. 

(z)  Arn.  919.     [792,  4th  ed.]     Abb.  508.     [549,  11th  ed.] 

(a)  Stevens,  210 ;  (Am.  ed.  Phill.  ;)  Am.  919,  [792,  4th  ed.] 

(6)  Brovmy,  StapyUton,  4  Bingh.  119. 


GENERAL  AVERAGE.  271 

is  meant  to  be  used  daring  the  passage,  and  not  to  snob  pro- 
visions as  may  be  shipped  on  freight  (c).  Goods  carried  by 
mariners  on  their  own  account  contribute,  unless  perhaps 
when  the  permission  of  carrying  a  certain  quantity  is  granted 
to  them  in  lieu  of  wages  {d ). 

Mariners  do  not  contribute  for  their  wages,  except  in  the 
single  instance  of  the  ransom  of  the  ship.  In  that  case  they 
are  required  to  contribute,  in  order  to  encourage  resistance  (e). 
Ransom  is  now  prohibited  by  statute  (/),  but  only  in  the  case 
of  enemies.  It  is  still  lawful  when  the  vessel  has  fallen  into 
the  hands  of  pirates  or  other  plunderers  (g). 

That  which  has  been  sacrificed  contributes,  in  general  Things  sacrificed 
average,  equally  with  that  which  has  been  saved.  Otherwise  ^^^^  ^*®* 
the  owner,  receiving  their  total  value,  would  suflFer  no  loss  by 
the  sacrifice,  while  the  other  owners  would.  Not  only  goods 
jettisoned,  but  those  which  have  been  sold  for  the  benefit  of 
ship  and  cargo,  contribute,  for  they  are  equally  contributed  for ; 
and  the  same  is  the  rule  as  to  the  freight,  which  would  have 
been  payable  in  respect  of  them  ;  for  it  is  also  contributed  for, 
and  must  therefore  take  its  share  in  the  entire  loss  (h). 

Nothing  of  course  contributes  which  has  not  been  exposed  Only  property 

to.l_       .  ,       ,  •!•  •!_  1        J  •      •  J      'i  exposed  to  risk 

the  risk  ;  because  if  it  was  never  placed  m  jeopardy,  it  was  contributes. 

not  saved  by  the  loss,  and  cannot  be  liable  to  make  it  good. 

Therefore,  neither  goods  landed,  nor  sold  for  the  necessities  of 

the  ship  before  jettison,  nor  those  taken  on  board  afterwards, 

contribute  (t).    Nor  do  goods  which  have  been  jettisoned 

themselves  contribute  for  any  subsequent  disaster,  nor  does 

the  owner  of  goods  jettisoned,  who  recovers  them  after  a  second 

jettison,  contribute  towards  such  subsequent  loss  (k). 

Freight^  in  order  to  be  contributory  at  all,  must  have  been  Freight  when 

pending  at  the  time  of  the  sacrifice     If  the  cargo,  or  part  of  ^^     ^  ^' 

it,  has  been  delivered  before  the  average  loss,  the  freight  due 

{e)  Beneck6,  307. 

{d)  6eneck6,  308. 

(e)  Abb.  504  ;  [650»  llth  ed.];  Beneck6,  308. 

(/)  22  G.  III.  c.  25  ;  43  Q.  III.  c.  160,  ss.  34,  35  ;  45  G.  III.  c.  72,  ss. 
16,  17. 

ig)  Am.  916  ;  [790,  4th  ed.] 

(A)  Am.  918  ;  [792,  4tli  ed.] ;  Stevens,  At.  61,  6ih  ed. ;  Abb.  505 ;  [552, 
llth  ed.] 

(0  Am.  917;  [791,  4th  ed.] 

{k)  Am.  918  ;  Boneck6, 182  ;  [But  see  Am.  791,  4th  ed.,  where  the  modem 
ptactice  is  stated  to  be  different.] 
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in  respect  of  it  does  not  contribute,  nor  does  freight  paid  id 
advance  (Z).  Where  a  ship  was  chartered  for  an  entire  voyage 
out  and  home,  under  a  stipulation  that  no  freight  was  to  be 
paid  for  the  home  voyage,  unless  both  were  performed  safely, 
and  a  general  average  loss  occurred  on  the  out  voyage  ;  it  was 
held  that  the  freight  home  should  contribute,  on  the  ground 
that  it  was  one  entire  sum  (m).  But  this  decision  has  been 
doubted  by  Beneck6  (n),  who  thinks  that  the  freight  ought  to 
have  been  apportioned  with  a  view  to  contribution^  and  that 
each  voyage  should  bear  its  own  loss  ((?). 

II.  The  principles  upon  which  the  contribution  is  to  be 
made  must  depend  upon  two  points  :  First,  the  mode  of 
estimating  the  loss  incurred  ;  secondly,  that  of  estimating  the 
value  of  the  property  saved. 

1.  As  to  goods  ;  this  will  depend  upon  the  place  where  the 
adjustment  is  effected.  If  at  the  port  of  starting,  the  value 
will  be  the  price  of  the  goods,  increased  by  the  shipping 
charges  and  insurance,  if  the  goods  cannot  be  replaced  (p). 
If  they  can  be  replaced,  their  cost  price  and  charges  without 
insurance,  which  will  be  saved  (q).  Where  the  adjustment 
takes  place  at  an  intermediate  port,  or  at  the  port  of  destina- 
tion, they  are  taken  at  the  net  value  they  would  have  sold  for 
there,  deducting  freight,  duty,  and  landing  expenses  (r).  If, 
however,  the  rest  of  the  goods  saved  have  been  damaged  hj 
the  same  accident  as  that  which  caused  the  jettison,  or  by  a 
subsequent  disaster,  it  may  be  presumed,  that  if  the  goods 
cast  away  had  remained  on  board,  they  would  have  met  a 
similar  fate.  Their  value  must  be  estimated,  as  if  they  had 
arrived  at  the  port  of  adjustment  in  a  state  of  as  great  damage 


{D  Am.  937  ;  [808,  4th  cd.] ;  BenecH  314.  [But  if  it  is  not  to  be  re- 
covered back  by  the  shipper  in  any  case,  it  contributes  in  the  hand  of  the 
shipper  either  directly  as  an  interest  in  freight,  or  indirectly  in  the  enhanced 
value  of  his  goods  at  risk  ;  Frayet  v.  Worms,  19  C.  B.  N.  S.  169 ;  34  L.  J. 
C.  P.  274  ;  Am.  808,  4th  ed.] 

(m)   WiUiarm  v.  London  Atsuranct  Co.,  1  M.  &  S.  818. 

(n)  P.  815. 

(o)  See  2  Phill.  142,  as  to  cases  where  a  ship  is  chartered  for  successive 
porta. 

(p)  Beneck6,  289  ;  Am.  929;  [801,  4th  ed.] ;  Tudor  v.  Maeomher,  4  Pick. 
84  ;  2  Phill.  131.  [Pre-paid  freight  must  be  also  added  if  the  goods  would 
have  been  carried  on  ;  Fletcher  v.  Alexander ^  L  R.  3  0.  P.  at  pp.  885,  387; 
87  L.  J.  C.  P.  200,  202  ;  Frayee  v.  Worme,  tupra.'\ 

iq)  6cneck6,  288. 

(r)  Am.  929  ;  [801,  810,  4th  ed.];  Beneck6,  288,  289. 


GENERAL  AVERAGE.  273 

as  the  rest  of  the  cargo  (s).  And  if  liable  to  leakage,  or 
breakage,  a  similar  dednction  ought  to  be  made  on  that 
account  (/).  If  the  goods  jettisoned  are  recoyered  before 
adjustment,  the  loss  is  estimated  by  adding  the  amount  of 
damage  thej  hare  sustained  to  the  expenses  of  recovering 
them  (tt): 

Where  jewels  or  other  articles  of  great  value  are  designated  Jewela,  &o. 
in  the  bills  of  lading  as  of  inferior  value,  they  are  allowed  for 
at  the  value  stated.    But  articles  of  this  nature  in  passengers' 
trunks  are  allowed  for  at  their  real  value,  because  no  bills  of 
lading  are  signed  for  such  goods  {x). 

As  a  general  rule,  goods  taken  on  deck  are  not  contributed  '^^^  goo^ 
for  if  lost  (y).    But  where  an  established  usage  to  carry  goods 
iu  this  manner  is  proved,  they  may  be  contributed  for  ;  as  for 
instance   timber,    or  pigs   carried  between    Waterford   and 
London  (2). 

The  amount  payable  for  freight  of  goods  jettisoned  is  cal-  Freight, 
culated  at  the  gross  amount  they  would  have  earned  if  saved  (a). 
But  if  part  of  the  goods  saved  by  the  jettison  are  afterwards 

(«)  Beneck6,  290;  Arn.  930  ;  [801,  4ih  ed.  This  question  was  considered 
in  a  recent  case,  in  which  half  of  a  cargo  of  salt  on  board  of  a  ship  which 
sailed  from  Liverpool  to  Calcatta,  was  jettisoned  on  the  Irish  coast,  and  the 
other  half  brought  back  to  Liverpool  so  damaged  as  to  be  almost  worthless. 
The  conclnsion  to  be  drawn  from  the  discussion  would  seem  to  be  that  there 
is  no  rale  or  presumption  of  law  respecting  the  condition  in  which  the  goods 
jettisoned  would  have  arrived  if  they  had  not  been  thrown  overboard ;  but 
regard  must  be  had  to  all  the  probabilities  of  the  case»  the  nature  of  the 
goods,  and  the  mode  in  which  they  were  packed.  And  that  if,  under  the  cir- 
cumstances of  that  case,  the  average  stater  came  to  the  proper  conclusion  that 
they  would  have  arrived  at  Liverpool  in  a  sound  state,  so  that  they  might  have 
been  carried  on,  the  value  would  be  the  cost  price,  with  the  shipping  charges, 
premium,  and  prepaid  freight.  If,  on  the  contrary,  he  came  to  the  Conclusion 
that  they  would  have  arrived  so  damaged  as  not  to  be  worth  carrying  on,  or  the 
ship  was  so  damaged  that  she  could  not  be  repaired  so  as  to  carry  on  the  adven- 
ture, the  value  of  the  goods  in  their  damaged  condition  must  be  taken  without 
freight  or  charges  ;  FUtcJur  v.  Alexander,  L.  R.  8  0.  P.  875;  87  L.  J.  C.  P. 
193.] 

{t)  2  Phill.  131. 

<u)  Am.  930  ;  [802,  4th  ed.] ;  2  PhiU.  134. 

(x)  Beneck^,  294. 

iy)  R0M8  V.  Thtcaite;  Baekhoufte  v.  Ripley,  Park  Ins  28,  24 ;  [Miller  v. 
Tetherington,  6  H.  &  N.  278 ;  30  L.  J.  Ex.  217  ;  affirmed  7  H.  &  N.  954  ; 
81  L.  J.  Ex.  363.] 

(«)  Gould  V.  Oliver,  4  B.  N.  C.  134  ;  Miltoard  y.  Hihheri,  8  Q.  B.  120. 
[In  the  United  States,  this  exception  in  favour  of  established  usage  is  not 
allowed  ;  Am.  767,  4th  ed.,  citing  Cram  v.  Aihtn,  13  Maine  (1  Shepley), 
229;  Lenox  y.  United  Insurance  Co.,  3  Johns.  (N.  Y.),  178,  179;  Smith  v. 
Wright,  1  Caines,  48  ;  Dodge  v.  Bartol,  5  Greenlcaf,  286.] 

(o)  Am.  981  ;  [802,  4th  e<l.] 
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Ship. 


When  totally 

l06t. 


Where  goods 
have  been  sold. 


lost,  it  must  be  presumed  that  a  similar  portion  of  those  cast 
away  would  ha^e  been  lost  also,  and  freight  can  only  be  allowed 
on  the  residue  {b). 

Damages  done  to  the  ship  in  such  a  manner  as  to  form  a 
general  average  loss,  may  amount  to  a  partial  injury,  or  a  total 
destruction.  In  the  former  case,  the  measure  of  indemnity  is 
the  cost  of  repair,  deducting  one-third  new  for  old  (c).  In  the 
latter  case,  it  was,  however,  contended  that  no  contribution 
at  all  should  take  place.  It  was  argued  that  where  the  destruc- 
tion of  the  vessel,  by  running  her  aground,  suppose,  became 
absolutely  necessary,  it  was  no  longer  such  a  voluntary  act  as 
would  constitute  an  average  loss.  That  if  it  was  not  abso- 
lutely necessary,  it  was  merely  a  gratuitous  damage.  The 
contrary  doctrine,  however,  has  been  established  in  America, 
on  the  ground  that  such  an  act,  though  morally  speaking 
necessary,  involves  a  sufficient  exercise  of  choice  and  volition 
to  render  it  voluntary  ;  and  that  the  owner  ought  not  to  be 
deprived  of  all  recompense,  because  a  greater  loss  has  hap- 
pened than  was  perhaps  anticipated  (d).  The  measure  of 
adjustment  in  this  case  is  the  value  the  ship  would  have  been 
to  the  owner,  if  he  could  have  had  her  in  security  at  the 
moment  of  the  loss,  and  the  gross  freight  which  she  would 
have  earned  («). 

When  goods  are  sold  to  raise  money  for  the  repairs  of  the 
ship,  the  loss  in  general  falls  wholly  on  the  shipowner,  and  is 
not  the  subject  of  contribution  ;  for  the  owner  of  the  ship 
undertakes  to  have  the  ship  fit  to  perform  her  voyage,  and 
any  expenses  incurred  for  this  purpose  must  be  borne  by 
him  (/).  The  contrary,  however,  will  be  the  case  where  they 
have  been  sold  to  effect  repairs,  which  arise  out  of  what  was 
itself  a  general  average  loss.  In  such  a  case  they  must  be 
contributed  for  according  to  the  price  they  would  have  fetched 
at  their  port  of  destination,  subtracting  freight,   duty,  and 


(h)  Beneck^   291. 

(c)  Beneck^'  294*;  Abb.  604  [561,  11th  ed.]. 

(d)  Columbian  Insurance  Co.  v.  A  My,  13  Peters,  381  ;  3  Kent,  Comm. 
239. 

(e)  Ibid.  ;  Am.  831  [803,  4th  ed.]. 

(/)  Powtll  V.  Gudgeon,  6  M.  &  S.  431,  437  ;  Duncan  v.  Benson,  1 
Exch.  637  ;  affinned  8  Exch.  644 ;  Balldt  v.  Wigram,  9  C.  B.  680  ; 
Atkinson  v.  Stephens,  7  Exch.  667. 
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landing  expenses  {g)»  The  same  questions  as  to  the  differemt 
mode  of  yalaation  arise  in  this  case,  as  in  that  of  goods  sold 
by  the  master,  for  which  the  shipowner  alone  is  answerable  {h) ; 
and  the  same  solution  seems  to  be  applicable.  Mr.  Amoald 
has  no  doubt  that  goods  sold  in  this  manner  ought  to  be  paid  for, 
whether  the  ship  arrives  in  safety  or  not ;  and  distinguishes 
the  case  from  that  of  jettison,  on  the  ground  that  a  debt  is 
contracted  by  the  sale,  which  is  unaffected  by  the  result  of  the 
adventure  to  which  the  money  was  applied  (i). 

Where  money  is  raised  for  the  general  safety,  and  not 
merely  to  enable  the  shipowner  to  carry  out  his  own  contract, 
it  must  also  be  replaced  by  general  contribution  ;  with  all 
attendant  expenses,  such  as  charges  incurred  in  drawing, 
interest  whether  ordinary  or  marine,  and  loss  in  the  ex- 
change {k), 

2.  The  broad  principle  upon  which  the  property  saved  is  Mode  of  valuing 
estimated  is,  that  the  value  of  the  property  to  its  owners,  as  ti»«  property 
saved  by  the  sacrifice  or  the  expenditure,  is  the  value  upon 
which  it  ought  to  contribute  towards  making  good  the 
loss  (/).  As  the  adjustment  is  generally  made  at  the  port  of 
discharge,  this  is,  in  most  cases,  their  net  value  in  the  state 
in  which  they  come  into  their  owners*  hands  at  the  port  of 
destination  (m). 

When  the  ship  is  sold,  the  price  of  course  determines  her  in  the  case  of 
value  (n).    If  not,  her  value  is  ascertained  by  taking  her  value  ***®  '^^P* 
at  starting,  and  subtracting  from  it,  1st.  The  provisions  and 
stores  expended ;  2nd.  Any  partial  loss  she  has  sustained  up 
to  the  time  of  adjustment  {o) ;  drd.  Natural  wear  and  tear  of 
the  voyage,  unless  made  good  by  the  repair  of  a  particular 


{g)  Arn.  931  [803,  4th  ed.]  ;  2  PhiU.  129  ;  BenecW,  274. 

{h)  Ante,  p.  222  ;  2  Phill  129. 

(i)  Arn.  924  [798,  4th  ed.] ;  PoweU  t.  Gudgeon,  5  M.  &  R.  431.  [''The 
result,  therefore,  of  the  authorities  appears  to  be— 1.  That  where  goods  are 
sold  to  defray  the  necessary  repairs  of  the  ship,  they  are  paid  for  though  the 
whole  adventure  may  be  finaUy  lost.  2.  That  where  they  are  sold  for  general 
average  purposes,  they  are  not  to  be  contributed  for  unless  something  is 
saved  ;  "  Am.  942,  2nd  ed.,  see  p.  798,  4th  ed.] 

{k)  Am.  932  [804,  4th  ed.] ;  Beneck£,  250. 

(0  Am.  932  [804,  4th  ed.]. 

<m)  Am.  933  [806,  4th  ed.]. 

(n)  Am.  934,  n.  (k)[813,  n.  (4),  8rd  ed.]  ;  £eU  v.  Smith,  2  Johns.  98. 
[As  to  ships  of  exceptional  character,  see  anie,  p.  258,  n.  (d).] 

(o)  Am.  935  [806,  4th  ed.]. 
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damage  (p) ;  4th.  Perhaps  any  sabsequent  general  average 
losses  to  which  she  has  had  to  contribate  (q)»  To  this  result, 
however,  must  be  added  again  the  amount  paid  to  the  ship 
as  contribution  on  account  of  general  average  loss  to  her- 
self (r).  The  sum  so  found  will  be  the  value  at  which  she  is 
to  contribute. 

Goods.  Goods  contribute  on  their  actual  net  value,  that  is,  on  their 

market  price  at  the  port  of  adjustment,  free  of  all  charges 
for  freight,  duty,  and  landing  expenses  («).  When  part  of 
the  goods  are  sold  for  money  with  a  discount^  and  part  on 
credit,  by  which  a  higher  price  is  obtained ;  the  usual  dis- 
count and  guarantee  must  also  be  deducted  from  the  latter 
portion  of  their  price.  No  deduction,  however,  is  to  be  made 
for  insurance  premium,  because  it  forms  part  of  the  prime  cost, 
and  its  payment  does  not  depend  upon  the  future  fate  of  the 
goods  ;  nor  for  commission,  because  all  parties  are  to  be  treated 
alike,  whether  the  goods  go  into  the  hands  of  their  proprietors, 
or  of  a  commission  agent  (t). 

Freight.  The  shipowner  saves  by  the  measure  taken  for  the  general 

benefit,  so  much  of  the  freight  as  he  finally  receives  from  it ; 
deducting  that  part  of  the  wages  which  remained  unpaid  at 
the  time  of  the  accident,  and  deducting  also  those  port  and 
other  charges  which  he  would  not  have  paid  if  the  vessel  had 
been  lost.  This  is  consequently  the  amount  for  which  the 
freight  ought  to  contribute.  Wages  paid  in  advance  ought 
not  to  be  deducted  ;  for  these  advances  cannot  be  considered 
as  diminishing  the  freight  saved,  with  which  they  stand  in  no 
connection  whatever  (u).  No  contribution  is  due  from  freight, 
when,  owing  to  the  length  of  the  voyage  or  other  causes,  it 
*  is  entirely  consumed  by  the  wages,  for  its  contributory  value 
is  only  its  excess  over  wages.  On  the  same  principle,  when 
a  ship  is  disabled,  and  a  cargo  sent  home  in  a  second,  the 
excess  of  freight  for  the  entire  voyage  over  that  paid  to 
the  substituted  ship,  alone  forms  the  contributory  value  of 
freight  (x), 

(p)  Beneck6,  312. 

(q)  Am.  936,  n.  (o)  [807,  n.  (8),  4tli  ed.]. 

(r)  Arn.  936  [807,  4th  od.];  Beneck6,  311. 

(«)  Am.  940  [810,  4th  ed.]. 

(0  Beneck6,  801. 

(u)  Beneck^,  313. 

(x)  Am.  989  [809,  4th  ed.] ;  Searle  r.  Scovell,  4  Johns,  Ch.  218. 
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The  application  of  these  principles  will  be  best  shown  by  B^mplo  of 
an  example  of  an  adjastment,  borrowed  from  Amonld  on*    ^ 
Insurance : 

TALUATION   OF   L0SSB8.  TALUS   OV  AETIOLBS  TO  OONTRIBUTB. 

Goods  of  A.  jettisoned    .     .     .  £500      Goods  of  A.  jettisoned       .    .  £  500 

Damage  to  goods  of  B.  by  the  Met  value  of  goods  of  B.  de- 
jettison  200           ducting  freight  and  charges     1000 

Freight    of    A.'8   goods    jetti-  Ditto  of  goods  of  0.      ...       500 

soned 100           „           „          D.      .     .     .     2000 

Price  of  new  cable,  anchor,  ,,          ,,          E.      ...     5000 

and  mast      ....  £300  Value     of     ship,     deducting 

Deduct  \  new  for  old      .     100  wear  and   tear,  amount,  of 

200          particular     average      loss, 

Expense  of  bringing  ship  off  the  stores  and  provisions      .     .     2000 

sands      . 50      Clear  freight,  deducting  wages      800 

Pilotage,  and  expenses  of  going 
into  and  out  of  port  to  refit  .100 

Expenses  there 25 

Adjusting  average     ....  4 

Postage 1 

Total   amount  of   losses  to  be  

contributed  for    ...     .  £1180      Total  contributory  value      .  £11,800 

Hence  each  person  contributes  10  per  cent,  of  the  valae  of  his 
property,  and  receives  the  amount  of  loss  he  has  suffered. 

The  shipowners  contribute £280 

Are  to  be  paid  ......     480 

Actually  receive £200 

A.  contributes  .         .  .     .       50 

Is  to  be  paid 500 

Actually  receives 450 

B.  contributes 100 

Is  to  be  paid 200 

Actually  receives 100 

£750 

C.  )  (50 

D.  >    receive  nothing  and  contribute  severally    .        .  <  200 

E.  \  ( 500         £750 


This  amount  equals  the  amount  to  be  actually  received,  and 
must  be  paid  to  the  persons  entitled  in  rateable  proportions. 

The  foregoing  observations  upon  Marine  Insurance  and 
Average  present  only  a  very  meagre  sketch  of  the  law  of 
damages  arising  out  of  those  branches.  The  whole  subject, 
however,  has  been  so  exhaustively  treated  in  various  well- 
known  books,  that  I  thought  it  unnecessary  to  go  to  any 
greater  length.  The  reader  can  easily  fill  up  the  outline  from 
the  sources  indicated. 


CHAPTER  XII. 


1.  ^edmerU. 

2.  Writ  of  dower   wide   nihil 

habet. 


3.  Writ  of  Quare  impedil, 

4.  Action  of  Account. 


The  three  first  of  these  actions  are  the  only  mixed  actions 
that  now  remain.  Indeed  ejectment  is  only  snch  in  a  single 
instance.  I  have  thrown  in  the  action  of  account  along  with 
them,  on  the  score  of  its  venerable  antiquity  and  obsoletenessy 
and  because  I  have  so  very  little  to  say  upon  the  subject 
Changes  in  the  1.  The  action  of  ejectment  haa  undergone  curious  revo- 

ojecfam^nt!*^         lutious  siucc  its  birth.    Originally,  the  lessee  of  land  had  no 

remedy  when  ejected,  except  on  the  covenant  made  with  him 
by  his  landlord.  In  no  case  could  he  regain  possession  of  the 
land.  Then  the  writ  of  quare  efecii  was  invented,  by  means  of 
which  he  could  recover  the  term,  if  ousted  by  his  landlord,  or 
any  one  claiming  under  him.  It  did  not  extend  to  strangers, 
however.  Later  still,  the  writ  of  ejeciione  jvntm  was  devised, 
which  enabled  him  to  sue  any  ejector  for  damages,  but  he 
could  not  be  replaced  in  possession  of  the  soil  by  means  of 
it.  Finally,  it  became  settled,  apparently  about  the  time  of 
Henry  VII.  (a),  that  restitution  of  the  land  could  be  enforced 
in  this  manner.  The  action  of  ejectment,  while  retaining  its 
form  as  a  personal  action,  became,  thenceforward,  substantially, 
a  real  action.  The  recovery  of  the  soil  alone  was  sought  for,  and 
only  nominal  damages  were  given  (J).  By  the  recent  Common 
Law  Procedure  Act,  1852,  it  has  lost  even  the  disguise  of  an 
action  of  trespass,  and  has  become  avowedly  a  mere  issue  to 
try  the  right  to  the  soil.  The  judgment  is  to  recover  pos- 
session of  the  land,  without  any  mention  of  damages  (c). 

(a)  Fiti.  N.  B.  506 ;  [198,  220,  9th  ed.] 
(6)  See  Adams,  Eject.  1—7.  (c)  Sched.  A.  13—17. 
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This  constitutes  it  strictly  a  real  action.  In  one  case,  how-  Mesne  profita 
ever,  it  becomes  a  mixed  action,  from  the  possibility  of  '^^'^®" 
recovering  damages.  This  occurs  in  ejectment  by  landlord 
against  tenant,  when  it  is  enacted,  that  whenever  it  shall 
appear  at  the  trial  that  the  tenant  or  his  attorney  were 
served  with  due  notice  of  trial,  the  claimant  may  be  per- 
mitted, after  his  right  is  established,  to  give  evidence  of  the 
mesne  profits  from  the  expiration  of  the  tenant's  interest 
down  to  the  time  of  verdict,  or  some  time  preceding  to  be  spe- 
cially mentioned  {d).  And  they  may  be  recovered,  though  no 
notice  is  taken  of  them  in  the  writ  or  issue.  In  fact  it  is  to 
be  considered  that  a  claim  for  mesne  profits  is  included  in  all 
actions  under  this  section  (a).  As  to  damages  in  respect  of 
mesne  profits,  see  post,  Ch.  14. 

2.  Both  the  writ  of  right  of  dower  and  of  dower  unde  nihil  Writ  of  dower. 
Jiabet  are  preserved  by  3  &  4  W.  IV.  c.  27,  s.  86.  [The 
Common  Law  Procedure  Act,  1860,  s.  26,  substitutes  for  them 
actions  commenced  by  writs  of  summons,  issuing  out  of  the 
Court  of  Common  Pleas  in  the  same  manner  and  form  as  in 
ordinary  actions,  but  indorsed  with  notice  of  the  Plaintiffs  in- 
tention to  declare  in  dower.  By  s.  25,  the  proceedings  are 
assimilated  to  those  in  ordinary  actions  (/).]  In  [a  case  in 
which  before  this  act]  the  former  writ  [would  have  been  resorted 
to]  no  damages  can  be  recovered  (g).  In  [a  case  in  which]  the 
latter,  they  are  given  by  the  statute  of  Merton,  20  Hen.  III.  c. 
1,  by  which  it  is  enacted, "  That  if  widows,  after  the  death  of 
their  husbands,  are  deforced  of  their  dowers,  and  cannot  have 
their  dowers  without  plea,  they  that  be  convicted  of  such  de- 
forcement shall  yield  damages  to  the  same  widows,  that  is  to 
say,  the  value  of  the  whole  dower  to  them  belonging,  from  the 
time  of  the  death  of  their  husbands  unto  the  day  that  the 
said  widows  by  judgment  of  our  Court  have  recovered  seisin 
of  their  dowers." 

This  statute  does  not  apply  where  the  wife  has  dower 
assigned  to  her  in  Chancery,  for  the  words  of  the  statute  are, 

id)  15  &  16  Vict  c.  76,  a.  214. 

(e)  Smith  V.  Tett,  9  Exch.  307. 

[(/)  For  a  case  of  dowor  since  this  Act,  see  Woodward  v.  Dowse,  10  C.  B. 
N.  a  722 ;  31  L.  J.  C.  P.  70.  See  also  for  so  mach  of  the  old  law  as  is 
applicable  to  its  altered  state,  William  y.  Qwyn,  2  Wins.  Notes  to  Sannd.  72.  ] 

(P)  1  Inst.  32  b. 
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necessarj. 


Amount  of 
damages. 


"  et  viduae  par  placitiim  recuperaverinfc "  {h).  And,  for  the 
same  reason,  the  widow  mnst  make  a  demand  of  her  dower, 
for  otherwise  the  heir  may  plead  that  he  has  been  always 
ready,  and  yet  is,  to  render  dower,  and  the  demandant  will 
lose  the  mean  value  and  damages  (t).  But  where  the  heir 
pleads  tout  temps  prist  with  success,  the  demandant  shall 
recover  damages  from  the  teste  of  the  original  to  the  exe- 
cution of  the  writ  of  mquiry  (j).  But  a  demand  is  only 
necessary  where  this  plea  can  be  set  up  ;  and  where  it  is  not 
pleaded,  damages  are  recovered  from  the  death  of  the  hus- 
band, and  not  from  the  time  of  suing  out  the  writ  (^). 

The  wife  shall  only  recover  damages  when  her  husband  died 
seised,  that  is  seised  of  the  freehold  and  inheritance  (J),  And 
this  must  be  expressly  so  alleged  (m).  But  where  the  husband 
has  made  a  lease  for  years  reserving  rent,  the  wife  shall  re- 
cover the  third  part  of  the  reversion  with  the  third  part  of 
the  rent  and  damages  (n).  And  damages  in  such  a  case  are 
according  to  the  value,  not  of  the  land,  but  of  the  rent  (o). 
Hence,  if  the  rent  was  only  a  nominal  one,  only  nominal 
damages  can  be  obtained.  Accordingly,  where  a  testator 
devised  that  his  executors  should  pay  debts  and  legacies  out 
of  the  rents  and  profits  of  his  real  estate,  and  when  the  debts 
and  legacies  were  paid,  devised  it  to  his  son,  who  died  before 
the  debts  were  paid,  and  before  he  had  possession  ;  the  son's 
widow  recovered  her  dower  and  damages.  It  was  held  that 
she  could  not  count  the  value  of  the  estate  from  her  husband's 
death,  but  from  the  time  the  debts  were  paid,  and  the  trusts 
performed  {p).  And  in  another  case,  where  the  jury  had 
assessed  damages  to  the  amount  of  the  entire  value  of  the 
land  from  the  death  of  the  husband,  the  inquisition  was  set 
aside,  the  Court  being  of  opinion  that  a  deduction  ought  to  be 
made  for  land-tax,  repairs,  and  chief  rents  (q), 

(A)  1  Inst.  S8  a. 
(»)  1  Inst.  82  b. 
0')  Park.  Dower,  308. 

\k)  Dobton  ▼.  J)6bt<m,  Ca.  temp.  Hardw.  19;  Kent  v.  Kent,  2  Barn.  B.  R. 
867. 
(Q  1  Inst.  82  b. 

(m)  Jones  ▼.  Jtmes,  2  C.  &  J.  601. 
(n)  1  Inst.  82  b. 
(o)  Hargr.  Co.  Litt.  82  b.  n.  5. 
(p)  Hitchent  v.  HUchens,  2  Vera.  404. 
{q)  Penrice  v,  Penrice,  Barnes,  C.  P.  234. 
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In  the  same  case,  the  Court  decided  that  damages  ought  Time  to  which 
not  to  be  given  to  the  day  of  the  inquiBition,  but  only  to  the  J^^^ 
day  of  awarding  the  writ  of  inquiry  (r).  This  opinion,  how- 
ever, has  since  been  overrnled,  and  it  is  now  settled  that 
damages  may  be  given  up  to  the  time  of  the  inquisition,  where 
the  widow  has  not  yet  obtained  possession,  or  up  to  such  latter 
time  where  she  has  (s). 

Where  the  heir  dies  after  judgment  against  him,  and  before  Effect  of  death 
assessment  of  damages,  the  widow  cannot  have  a  scire  facias  to  °^  ^®"^' 
recover  these  damages  against  his  heir,  or  the  alienee,  if  the 
land  has  been  sold ;  because  the  statute  gives  damages  against 
de/orciatoresy  that  is,  expellers  by  force ;  and  neither  the  alienee 
nor  the  heir  of  the  heir  is  in  that  case  (/).  And  so  in  the  Or  widow, 
converse  case,  when  the  widow  dies  after  judgment,  and  before 
execution  of  the  writ  of  inquiry,  the  executor  cannot  recover 
damages.  If  they  had  been  ascertained  upon  the  writ  of 
inquiry,  and  judgment  thereupon  in  her  lifetime,  they  had 
then  vested  in  the  demandant  as  a  debt,  and  the  executor 
should  have  had  them  ;  but  she  dying  before  the  final 
judgment,  and  when  the  damages  were  due  to  her  only  by 
way  of  satisfaction  for  an  injury,  which  is  in  the  nature  of  a 
trespass,  and  the  writ  of  inquiry  being  in  the  nature  of  a 
personal  action  for  them,  it  dies  with  the  person  (u). 

No    arrears    of    dower,    nor    any    damages    on    account  Limitation. 
of  such  arrears,    shall    be    recoverable    for  more  than  six 
years  (a?). 

3.  [Proceedings  in  qtiare  impedit  are  now  commenced  by  Quare  impedit. 
writ  of  summons  in  the  ordinary  form  endorsed  with  notice 
that  the  plaintiff  intends  to  declare  in  quare  impedit,  and  are 
subject  to  the  rules  and  practice  of  ordinary  actions  (y).] 
Previous  to  the  stat.  2  Westm.  II.  c.  6  {z\  the  plaintiff  in  a 
qvare  impedit  recovered  no  damages,  lest  any  profit  the  patron 
should  take  should  savour  of  simony ;  and  this  is  the  cause 


(r)  Penrice  v.  Penriee,  vbi  9up, 

(«)  Thynne  v.   Thynne,  Hargr.  Co.  Litt  32  b.  n.  4  ;    Walker  v.  Nevil,  1 
Leon.  66  ;  Jones  ▼.  Jona,  2  G.  &  J.  601. 
(t)  AlsworthY.  Roberts,  1  Ley.  38. 
(tt)  Mordant  v.  Thyroid,  8  Lev.  275  ;  1  Salk.  252,  S.  C. 
{x)  8  &  4  W.  IV.  c.  27,  B.  41. 

[{y)  0.  L.  P.  Act,  1860 ;  23  &  24  Vict.  c.  60,  as.  26,  27.] 
\z)  13  Ed.  L  c.  5,  8.  3. 
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that  the  king  in  a  quare  impedii  recoYers  no  damages,  because 
he  is  not  within  the  purview  of  this  act  (a). 

The  above  statute  enacts,  *'  that  from  henceforth  in  writs 
of  qtiare  impedii  damages  shall  be  awarded,  to  wit,  if  the  time 
of  six  months  shall  pass  by  the  disturbance  of  any  person,  so 
that  the  bishop  do  collate  to  the  church,  and  the  true  patron 
lose  his  presentation  for  that  time,  damages  shall  be  awarded 
to  two  years'  value  of  the  church  ;  and  if  the  time  of  six 
months  shall  not  pass,  but  the  presentment  be  deraigned 
within  the  said  time,  then  damages  shall  be  awarded  to  half 
a  year's  value  of  the  church." 

The  value  of  the  church,  in  computing  damages  in  an  action 
of  quare  impedii,  is  always  to  be  estimated  at  what  the  church 
might  have  been  let  for  (b). 

If  six  months  have  passed  since  the  church  became  void, 
and  the  bishop  have  not  collated,  the  plaintiff  in  an  action  of 
quare  impedit  has  an  election  to  pray  a  writ  to  the  bishop  ;  in 
which  case,  as  he  does  not  lose  his  presentation  for  that  time^ 
he  can  only  recover  damages  to  the  amount  of  half  a  year's 
value  of  the  church  ;  or  as  the  right  of  collating  has  accrued 
to  the  bishop,  he  may  proceed  in  the  action,  in  order  to  recover 
damages  to  the  amount  of  two  years'  value  of  the  church  ;  but 
if  he  elect  to  do  the  latter  he  loses  his  presentation  for  that 
time  (c). 

If  six  months  have  passed  since  the  church  became  void, 
and  the  bishop  have  collated,  yet  if  the  incumbent  be  after- 
wards removed,  in  consequence  of  a  judgment  in  an  action  of 
qv/ire  impedit,  damages  can  only  be  recovered  to  the  amount 
of  a  half  year's  value  of  the  church  ;  because  the  plaintiff  does 
not  in  this  case  lose  his  presentation  for  that  time  {d).  And 
where  the  plaintiffs  clerk  had  been  admitted  and  inducted, 
and  remained  in  possession  for  more  than  half  a  year,  until  he 
was  turned  out  by  a  writ  of  restitution,  the  Court  i-efused  to 
give  full  damages  {e). 

Damages  are  recoverable  in  an  action  of  quare  impedii 

(a)  2  Inst.  362. 
(h)  2  Inst.  863. 

(c)  Ibid.  ;  Bishop  of  Exeter  v.  Freake,  1  Lutw.  901 ;  HoU  v.  Holland,  8 
Lev.  59,  eovUrU, 

(d)  2  Inst.  363. 

(«)  Ewrl  of  Pembroke  v.  Bottoch,  Cro.  Car.  174. 
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against  every  disturber  of  the  patron  in  his  right  of  pre- 
senting (/) ;  therefore  in  qttare  impedit  against  the  patron  and 
inenmbent,  where  the  plaintiff  has  recovered  the  advowson 
after  the  lapse  of  six  months,  if  the  incumbent  has  counter- 
pleaded the  title  of  the  plaintiflP,  the  two  years'  value  may  be 
recovered  against  him  as  well  as  against  the  patron  {g). 

The  words  "six  months"  in  the  above  statute  are  to  be  "Six months," 
understood  to  be  six  calendar  months,  being  clearly  equivalent  ^^^  construed, 
to  the  half  year  spoken  of  in  the  same  clause  {h).  When  judg- 
ment was  given  within  six  months,  but,  before  the  writ  could 
be  served  upon  the  bishop,  that  period  had  expired,  upon 
which  he  collated  by  lapse,  it  was  held  that  only  damages  for 
the  half  year  could  be  recovered  (t). 

But  where  upon  the  foundation  of  a  chauntry  the  composi- 
tion was,  that  if  the  patron  present  not  within  a  month  the 
ordinary  shall  collate  $  in  a  quare  impedit^  brought  for  this 
chauntry,  if  the  month  be  past,  the  plaintiff  shall  recover 
damages  for  two  years  within  the  equity  of  the  statute,  because 
the  patron  in  such  a  case  loses  the  presentation,  though  six 
months  have  not  elapsed  {k). 

When  the  plaintiff  recovered  in  quare  impedit,  and  there  was  Where  no  actual 
no  other  disturbance  but  the  presentation  of  the  king  who  ^****- 
had  revoked  it,  and  no  disturbance  by  the  incumbent,  the 
plaintiff  was  held  not  entitled  to  damages  (I).  But  it  was 
said  by  Newton,  J.,  that  a  man  shall  recover  damages  in  quare 
impedit  where  he  was  never  disturbed ;  and  Ashton,  J.,  laid  it 
down,  that  if  I  present  and  my  clerk  is  inducted,  and  J.  N. 
brings  quare  impedit  against  me  for  this,  and  after  is  non- 
suited, I  shall  have  damages  (m). 

When  the  plaintiff  brought  quare  impedit  against  the  bishop,  When  two  years' 
and  also  against  J.  T.  of  the  same  church,  and  the  bishop  con-  '^**'*®  ^  ^ 
fessed  the  disturbance,  and  J.  T.  traversed  the  title  of  the 
plaintiff,  which  was  found  for  the  plaintiff;  the  plaintiff 
claimed  a  writ  to  the  bishop,  and  two  years'  value,  the  six 

(/)  2  Inst  363. 

Ig)  2  Inst.  863. 

(A)  TulUi  y.  Wxnfiild,  8  Burr.  1455. 

(t)  2  Inst  368. 

{h)  2  Inst.  862. 

(0  Br.  Dam.  pi.  171. 

(m)  Br.  Quare  Impedit,  pi.  83 ;  citing  22  H.  VI.  25. 
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months  haring  expired.    Thorp,  J.,  said,  you  cannot  have  the 
value  of  two  years  and  writ  to  the  bishop  ;  and  because  the 
ordinary  cannot  have  the  lapse  where  he  confesses  the  dis- 
turbance, it  was  awarded  that  the  plaintiff  should  have  writ  to 
the  bishop,  and  damages  of  half  a  year  {n). 
Action  of  4.  No  damages  are  recoverable  in  an  action  of  account, 

where  the  defendant  does  not  plead,  but  submits  to  have  the 
account  taken  (o),  for  the  plaintiff  virtually  obtains  damages 
to  the  extent  of  the  sum  found  by  the  auditors  to  be  in  arrear, 
when  the  account  is  taken  before  them  (p).  But  where  the 
defendant  has  pleaded  to  the  issue,  which  is  found  against 
him,  as  for  instance,  where  he  denied  having  been  the  plain- 
tiff's receiver,  damages  may  be  given  against  him  on  account 
of  the  delay  (q) ;  and  accordingly  it  has  been  said  to  be  clear 
law,  that  in  an  account  a  man  shall  recover  damages  on  the 
second  judgment  (r).  But  where  a  receiver  was  ordered  to 
account,  and  wilfully  lay  in  prison  for  two  or  three  years,  this 
was  held  not  to  entitle  the  plaintiff  to  recover  anything  for 
profits  during  the  time  he  so  lay  (s). 

There  are  contradictory  decisions  as  to  whether  a  receiver, 
who  has  received  goods  to  trade  with,  can  be  rendered  liable 
for  the  profits  which  he  might  have  made,  but  did  not  (/). 
On  principle,  however,  it  seems  that  such  a  source  of  damage 
would  be  too  speculative  and  remote  to  be  allowed  for. 

(n)  Br.  Qu.  Imped,  pi.  103.     See  the  three  kst  cases  cited  in  17  Yin.  Abr. 
465—467,  ed.  1743. 

(o)  Br.  Dam.  pi.  186,  166 ;  1  Roll.  Abr.  675,  pi.  17,  18,  29. 

(;>)  Fitz.  Dam.  pi.  19 ;  ColletU  Case,  3  Leon.  230. 

(q)  1  EoU.  Abr.  676,  pi.  80  ;  Broum  v.  Barwick,  Noy,  134. 

(r)  March.  99,  pi.  171. 

(s)  1  BoU.  Abr.  676,  pi.  31. 

{t)  ColUez  Cast,  3  Leon.  330 ;  1  BoU.  Abr.  675,  pL  27,  28. 


CHAPTEE  XIII. 


/.   Trover, 
II.  Detinue, 
III.  Trespass  to  goods. 


IV.  Replevin. 
V.  Ill  gal  Distress, 


Wb  now  pass  from  contracts  and  real  actions  to  the  wide 
region  of  torts.  Here  we  are  at  once  struck  by  the  fact  that 
damages  are  no  longer  an  invariable  matter  of  calculation,  but 
in  many  cases  are  committed  almost  entirely  to  the  discretion 
of  the  jury.  Even  here,  however,  as  was  remarked  before 
{anUy  p.  23),  the  jury  are  never  left  wholly  to  their  own 
caprice.  They  are  always  to  keep  certain  principles  in  view, 
while  forming  their  estimate,  and  sometimes  these  principles 
can  be  applied  with  such  accuracy  as  to  make  their  verdict  a 
mere  matter  of  arithmetic. 

-Actions  of  tort  comprise  all  injuries  to  property,  person,  or 
character.  The  first  class  are  always  capable  of  strict  valua- 
tion ;  the  second  are  so  frequently,  but  not  always ;  the  third 
probably  never.  It  will  be  most  convenient  to  adopt  the  old 
rule  of  method,  and  proceed  from  that  which  is  more  certain 
to  that  which  is  less  so  ;  and  as  actions  in  respect  of  goods  are 
more  frequent  than  those  in  respect  of  land,  we  shall  begin 
with  the  former. 

I.  One  of  the  most  ordinary  actions  for  the  recovery  of  goods  Damages  in 
is  that  of  trover.    The  gist  of  this  action  is  the  wrongful  con-  f^\ho'con7cr^ 
version  of  the  property  to  the  defendant's  own  use,  and  not,  as  sion. 
in  trespass,  the  original  wrongful  taking  {a) ;  consequently  the 
measure  of  damages  is  in  general  the  value  of  the  goods.    The 
manner  in  which  they  were  obtained  is  immaterial.    The  only 
point  of  difficulty  is  in  ascertaining  the  value,  where  it  has 


(rt)  Bac.  Ab.  Trover^  A. 
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varied  at  different  times,  or  where  any  circumstances  prevent 

precise  proof. 
Mode  of  calcu-  Where  the  article  has  fluctuated  in  price,  it  is  by  no  means 

latiDg  value         settled  in  England  whether  it  is  to  be  estimated  at  its  value 

WhAfY%  Y  fifty  A    llfljk  ^^ 

been  a  change  in   at  the  time  of  Conversion,  or  at  any  later  time.    The  value  of 
the  price.  ^  j^ju  ^f  exchange,  for  instance,  is  perpetually  changing  ac- 

cording as  interest  accumulates  upon  it.  In  one  case,  Lord 
EUenborough  directed  that  interest  should  only  be  allowed  up 
to  the  time  of  conversion  (b) ;  but  this  decision  was  subse- 
quently denied  to  be  law  by  Abbott,  C.  J.  (c).  That  was  an 
action  of  trover  for  East  India  Company's  warrants  for  cotton. 
Evidence  was  given  that  at  the  time  of  the  conversion  the 
cotton  was  worth  6d.  per  lb.,  but  at  the  trial  it  was  worth 
lOJrf.  He  ruled  that  the  jury  were  not  limited  to  the  former 
value,  saying,  "  The  jury  may  give  the  value  at  the  time  of 
the  conversion,  or  at  any  subsequent  time,  at  their  discretion, 
because  the  plaintiff  might  have  had  a  good  opportunity  of 
selling  the  goods  if  they  had  not  been  detained."  And  this 
rule  is  fortified  by  the  analogy  of  actions  for  not  replacing 
stock,  in  which  we  have  seen  that  the  measure  of  damages, 
where  there  has  been  a  rise  in  price,  is  not  the  value  at  the 
time  it  ought  to  have  been  delivered,  but  at  the  time  of 
trial  (d). 
Rale  in  America.       In  America  there  is  as  usual  a  conflict  of  law.    The  high 

authority  of  Kent  J.  ranks  in  support  of  the  doctrine  of 
Lord  Tenterden.  He  said,  in  one  case,  **The  value  of  the 
chattel  at  the  time  of  the  conversion  is  not  in  all  cases  the 
rule  of  damages  in  trover.  If  the  thing  be  of  a  determinate  and 
fixed  value  it  may  be  the  rule ;  but  where  there  is  an  uncer- 
tainty or  fluctuation  attending  the  value  of  the  chattel,  and  it 
afterwards  rises  in  value,  the  plaintiff  can  only  be  indemnified 
by  giving  him  the  price  of  it  at  the  time  he  calls  upon  the 
defendant  to  restore  it ;  and  one  of  the  cases  even  carries  down 
this  value  to  the  time  of  trial "  (e).  On  the  other  hand  Story 
J.  laid  it  down,  "  that  the  true  rule  is  the  value  of  the  pro- 
perty at  the  market  price  at  the  time  of  the  conversion  "  (/). 

(6)  Mercer  v.  JoneSy  3  Camp.  477. 

(c)  Greening  v.  Wilkinaonf  1  C.  &  P.  625. 

{d)  See  ante,  p.  123. 

(e)  Cortelyou  v.  Lansing,  2  Caines* Oa. ,  200 ;  West  v.  Wenitcorth, ZCo^ea,  82, 

(/)   Watt  V.  PoUer,  2  Mason,  77. 
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And  this  is  the  doctrine  acted  upon  in  Massachusetts  {g). 
Mr.  Sedgwick  takes  the  same  view,  "  unless  the  plaintiff  has 
been  deprived  of  some  particular  use  of  his  property,  of  which 
the  other  party  was  apprised,  and  which  he  may  be  thus  said 
to  have  directly  prevented  "  {h). 

It  is  evident  that  the  decisions  in  Mercer  v.  Jones  and 
Oreening  v.  WilkinBon,  cited  above,  are  not  so  completely  the 
converse  of  each  other,  as  that  one  must  necessarily  be  right 
because  the  other  is  wrong.    Whatever  the  rule  may  be  in  the 
case  of  goods,  whose  price  has  changed  since  the  conversion,  I 
conceive  that  damages  in  trover  for  a  bill  of  exchange  should 
always  include  interest  up  to  the  time  of  verdict,  if  the  bill 
itself  bore  interest.    There  is  no  real  analogy  between  the  in- 
crease in  value  of  a  bill,  from  the  accumulation  of  interest  upon 
it,  and  the  increase  in  value  of  goods,  from  a  rise  in  their  price. 
The  former  increase  is  merely  a  compensation  for  the  loss 
undergone  by  delay  in  the  payment  of  the  debt  which  the  bill 
represents.    The  latter  increase  is  simply  a  gratuitous  and 
accidental  bonus,  obtained  by  the  holder  of  the  goods  ;  conse- 
quently, if,  in  trover  for  goods,  damages  were  fixed  at  the  time 
of  their  conversion,  although   their  rightful  owner  might  be 
deprived  of  a  profit,  still  it  would  be  a  profit  which  he  might 
never  have  acquired,  and  for  which  he  gave  no  consideration  ; 
which  was  not,  in  fact,  part  of  his  contract  in  purchasing  the 
goods.    On  the  other  hand,  if  the  same  rule  were  adopted  in 
trover  for  a  bill,  the  plaintiff  would  be  deprived  of  all  interest 
on  his  debt  from  the  time  of  conversion  up  to  the  time  of  trial ; 
he  would  be  put  in  a  worse  position  than  he  could  possibly  have 
been  in,  had  the  wrongful  act  never  been  committed ;  and  his 
loss  would  be  one  against  which  he  had  expressly  contracted 
when  taking  the  bill,  and  which  must  have  been  contemplated 
by  the  party  who  appropriated  it. 

I  am  not  aware  of  any  case  directly  affirming  or  denying 
the  authority  of  Oreening  v.  Wilkinson  (t).  The  question  of 
damages  in  trover  arose  again  in  a  modem  case,  ander  the 
following  circumstances.    The  master  of  a  ship,  which  was 


(g)  Kennedy  v.  Wkitwell^  i  Pick.  466. 
{h)  Scdg.  Dam.  605,  [559,  4th  ed.]. 

[(t)  Maulc,  J.,  is  reported  to  have  spoken  of  it  as  ''hardly  consistent  vith 
the  modem  doctrine ;  **  Reid  v.  PairbankSf  13  C.  B.  at  p.  728.] 
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disabled  so  as  to  be  unable  to  carry  on  its  cargo,  sold  it  at 
Bahia.  The  shipowner  tendered  the  price  for  which  the  goods 
sold,  minus  general  average  and  other  expenses,  to  their  owner 
who  brought  trover.  The  goods  had  sold  very  low,  and  the 
jury  were  directed  to  give  as  damages,  not  the  price  for  which 
they  had  sold,  but  the  invoice  price,  and  the  amount  paid  for 
freight.  Wilde,  C.  J.,  said,  **  The  question  for  the  jury  was, 
what  was  the  amount  of  damage  the  plaintiff  had  sustained 
by  the  unauthorised  sale  of  the  salt  at  Bahia.  They  found  that 
the  value  of  the  salt  to  the  plaintiff  at  the  time  of  the  sale  was 
the  invoice  price,  and  the  freight  paid  for  carriage.  I  cannot 
say  that  they  have  done  wrong.  As  far  as  the  defendants  are 
concerned  it  meets  the  justice  of  the  case,  and  indeed  it  hardly 
amounts  to  an  indemnity  to  the  plaintiff,  for  he  loses  the  in- 
terest of  his  money."  Cresswell,  J.,  said,  "  I  do  not  see  how 
else  they  could  estimate  the  value  of  the  goods  to  the  shipper 
than  by  taking  the  last  price,  and  adding  the  expense  incurred 
in  getting  the  goods  towards  the  merchant.  What  the  cargo 
fetched  by  a  forced  sale  at  Bahia  clearly  was  no  fair  test  The 
plaintiff  did  not  want  the  goods  there"  (k).  The  reader,  in 
considering  this  case,  will  do  well  to  distinguish  between  the 
value  of  goods,  and  their  selling  price.  The  two  are  only 
identical  when  the  owner  is  under  a  necessity  to  sell ;  or,  at  all 
events,  anxious  to  do  so.  In  the  present  instance,  the  Court 
evidently  wished  to  give  their  value  at  the  time  they  were  sold. 
But  their  price  at  Bahia  was  no  more  a  criterion  of  this  value, 
than  the  price  which  a  carrier  could  obtain  at  a  roadside  public- 
house  for  a  case  of  jewels,  would  be  a  criterion  of  their  value, 
in  an  action  of  trover  against  him.  It  does  not  appear  what 
the  value  of  the  goods  was  at  the  time  of  trial,  and  no  point 
was  made  to  raise  the  question.  The  decision  seems,  however, 
by  implication,  to  exclude  such  a  measure,  and  to  favour  the 
view  taken  by  Mr.  Sedgwick,  viz.,  that  the  price  for  which  goods 
might  have  been  sold  is  a  matter  of  speculative  damage,  and 
ought  not  to  be  allowed  for. 

This  doctrine  seems  also  to  be  strongly  confirmed  by  the 
language  of  the  legislature.  The  act  (l)  which  allows  interest 
in  actions  of  trover  and  trespass,  states  that  it  is  to  be  given 

ik)  Eiobank  r.  Nutting,  7  C.  B.  797,  809,  811. 
(l)  3  &  4  W.  IV.  c.  42,  s.  29. 
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*'  over  and  above  the  value  of  the  goods  at  the  time  of  the 
conversion,'*  or  seizure.  This  clearly  assumes  that  the  con- 
version is  the  time  in  reference  to  which  they  are  to  be  valued, 
and  not  any  subsequent  period. 

Of  course  instances  might  occur  in  which  goods  were  in- 
tended not  for  mere  sale,  but  for  some  special  purpose,  which 
has  been  frustrated  by  their  conversion.  Loss  arising  in  this 
manner  might,  it  is  apprehended,  be  recovered  as  special 
damage,  and  ought  to  be  so  laid.  This  point  will  be  the  sub- 
ject of  discussion  later  in  the  present  chapter. 

The  same  distinction  alluded  to  above,  as  to  whether  a  plain-  Damages  rary 
tiff  was,  or  was  not  forced  to  sell,  has  been  relied  on  as  affecting  !|^|j^ff^" 
the  damages  in  a  different  class  of  cases.    I  refer  to  those  in  forced  to  sell  or 
which  the  conversion  has  been  followed  by  a  sale ;   and  the  "°*' 
attempt  has  been  to  make  the  selling  price  conclusive  as  to  the 
value  of  the  property. 

Where  goods  have  been  seized  and  sold  after  a  bankruptcy 
by  some  person  who  fails  to  maintain  title  to  them,  if  the  sale 
has  been  bond  fide,  the  assignees  are  only  entitled  to  the 
amount  produced  by  it,  and  not  to  the  full  value  of  the  goods. 
For  they  were  themselves  bound  to  sell  (m),  and  in  such  a  case, 
where  the  action  is  against  the  sheriff,  the  jury  may,  if  they 
think  fit,  deduct  from  the  damage  his  expenses  in  selling.  For 
the  assignees  would,  in  any  case,  have  had  to  incur  them  («). 
But  if  the  assignees  could  have  sold  by  private  contract,  or  if 
the  sales  by  the  sheriff  had  taken  place  in  different  counties  so 
as  to  cause  unnecessary  expense,  it  would  be  otherwise  {o).  On 
the  other  hand,  where  the  plaintiff  was  under  no  necessity  to 
sell,  as  where  her  goods  were  seized  under  a  fi.  fa.  against  a  man 
falsely  supposed  to  be  her  husband,  she  was  held  entitled  to  the 
full  value  of  the  goods,  and  not  merely  the  price  for  which  they 
sold  (p). 

A  curious  question  has  been  raised  in  America,  as  to  the  Damages  when 
value  at  which  an  article  is  to  be  estimated,  which  has  been  *5*»cle  has 

cbangcd  its 

changed  into  some  new  form  by  its  wrongful  taker.    In  New  fonn. 


(m)   WhUmore  v.   Black,  13  M.   &  W.   607  ;    Whitehouse  t.   Atkinson, 
8  C.  &  P.  344. 

(n)  Clark  y.  NichoUon,  6  C.  &  P.  712  ;  1  C.  M.  &  R.  724,  S.  C. 

(o)  Ibid, 

(p)  Glasspoffle  r.  Young,  9  B.  &  C.  696. 
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York  it  has  been  several  times  ruled,  that  the  whole  value  of 
the  article  in  its  new  fonn  may  be  recovered ;  as,  for  instance, 
where  timber  had  been  converted  into  boards,  wood  into 
coals,  black  salts  into  pearl-ashes  (q).  The  doctrine  is  made 
to  rest  on  the  authority  of  some  old  cases.  A  defendant  in 
trespass  pleaded  that  a  third  person  had  entered  upon  his 
land,  and  cut  down  his  trees  and  made  timber  of  them,  and 
given  the  timber  to  the  plaintiff.  That  he  had  re-taken  the 
timber,  which  was  the  trespass  complained  of.  The  Court 
held  the  plea  good,  saying,  '*  In  all  cases  in  which  a  thing  is 
taken  tortiously  and  altered  in  form,  if  that  which  remains 
is  the  principal  part  of  the  substance,  so  that  it  may  still  be 
identified  {n'est  le  notice  perds) ;  as  for  instance,  if  a  man 
takes  my  cloak  and  makes  a  doublet  of  it,  I  may  re-take  it. 
And  so  if  a  man  takes  a  piece  of  cloth  and  then  sews  a  piece 
of  gold  to  it,  I  may  still  re-take  it.  And  if  a  man  takes  trees 
and  afterwards  makes  boards  of  them,  the  owner  may  still 
re-take  them,  qtiia  major  pars  suhstaniicB  remanet  But  if 
the  trees  are  planted  in  the  ground,  or  a  house  is  made  of  the 
timber,  it  is  otherwise.  Quaere  (by  the  reporter)  as  to  the 
house,  for  it  is  the  principal  substance"  (r).  But  it  is  appre- 
hended that  the  case  is  not  in  point.  The  right  of  an  owner 
to  re-take  his  own  property,  though  altered  in  form  and  in- 
creased in  value,  when  he  cannot  separate  what  is  his  own 
from  that  which  is  added  to  it,  rests  upon  necessity.  It  by 
no  means  follows  that  a  jury,  in  giving  damages,  are  bonnd 
to  give  the  value  of  the  altered  chattel  instead  of  that  of  the 
original,  when  the  one  value  could  be  severed  from  the  other. 
The  reason  no  longer  exists.  The  doctrine  of  the  Roman  law, 
upon  which  ours  is  founded  in  this  respect,  goes  no  further. 
It  states  that  in  such  a  case,  '^  Si  ea  species  ad  priorem  et 
rudcm  materiam  reduci  possit,  eum  videri  dominum  esse,  qui 
materisB  dominus  fuerit;  si  non  possit  reduci,  eum  potius 
intelligi  dominum,  qui  fecerit"  («).  But  this  merely  decides 
who  shall  have  the  property,  not  what  amount  of  damage 
shall  be  received  for  the  alteration.  It  may  be  said  that  if 
the  property  of  the  improved  article  continues  in  the  original 


(q)  See  the  cases  cited,  Sedg.  Dam.  508  [565,  4th  ed.j. 

(0  F.  Moore.  19,  pi.  67  J  and  80  6  H.  VII.  15  ;  12  H.  VIU.  10. 

{a)  2  Inst.  I.  25. 
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owner,  he  must  be  paid  for  its  detention  on  it8  full  value. 
But  I  conoeiye  that  this  by  no  means  follows.  Where  a  man 
mixes  his  own  goods  with  those  of  another,  so  as  to  be  undis- 
tinguishable,  the  property  in  the  entire  mass  vests  in  the 
latter  (/).  But  if  the  former  were  to  carry  away  the  entire 
mass  as  soon  as  he  had  mixed  it,  can  it  be  said  that  the 
value  of  all  could  be  recovered  in  trover  ?  In  short,  may  not 
the  real  principle  be  this  :  that  the  property  in  the  improve- 
ment never  does,  in  fact,  vest  in  the  original  owner;  but  that 
as  his  property  in  the  subject-matter  continues,  he  has  a  right 
to  have  it  back  either  in  value  or  in  specie  ;  in  the  latter  case 
the  improvements  must  follow,  because  they  cannot  be  sepa- 
rated.    In  the  former  case  they  need  not. 

The  only  English  authority,  that  I  am  aware  of,  which  seems  Cases  in  which 
to  oppose  this  view,  is  that  of  a  class  of  cases  in  which  the  )^^^^^ 
question  has  been,  as  to  the  mode  of  valuing  minerals  wrong- 
fully severed  and  carried  away.    The  form  of  action  in  the 
first  three  cases  that  occurred  (w)  was  trespass,  and  there  it 
was  held  that  the  coal  should  not  be  estimated  at  its  value  as 
it  lay  in  the  bed,  but  at  its  price  when  it  first  became  a  chattel, 
and   that  no  deduction  could  be   made  on  account  of  the 
labour  bestowed  in  digging  it.    The  same  rule,  however,  was 
extended  to  an  action  of  trover  in  another  case,  where  Parke, 
B.,  told  the  jury,  that  if  there  was  firaud  or  negligence  on  the 
part  of  the  defendant,  they  might  give  as  damages,  under  the 
count  in  trover,  the  value  of  the  coals  at  the  time  they  first 
became  chattels,  on  the  principle   laid  down  in  Ilartin  v. 
Porter;  but  that  if  they  thought  the  defendant  acted  fairly 
and  honestly,  in  the  full  belief  that  he  had  a  right  to  do 
what  he  did,  they  might  give  the  full  Vcilue  of  the  coals  as  if 
the  coal-field  had  been  purchased  from  the  plaintiff  (ar).    But 
these  decisions  clearly  do  not  support  the  American  doctrine. 
The  defendant  did  not  bestow  any  new  value  upon  the  coal 
after  he  seized  it.    He  merely  claimed  to  be  paid  for  his  own 
unlawful  act  in  taking  possession  of  it.     It  was  just  as  if  a 
person,  sued  in  trover  for  fhrniture,  should  ask  to  be  allowed 


(/)  Poph.  38  ;   Ward  v.  Eyre,  2  Bulst.  323. 

(tt)  Martin  v.  Porttr,  5  M.  &  W.   352  ;   WUd  v.  Holly  9  M.  &  W.  672  ; 
Morgan  v.  Powell,  8  Q.  B.  278. 

(x)  Wo'd  V.  Morewoody  3  Q.  B.  440,  n.     [So  BiUon  v.  Woods,  L.  R.  4  Eq. 
432;  36  L  J.  Ch.  941.] 
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for  the  expense  he  had  gone  to  in  breaking  open  the  plaintiff's 
house  and  picking  his  locks.  No  donbt  the  act  of  seyerance 
gave  the  coal  a  greater  value  than  it  had  while  buried  in  the 
mine.  But  this  act  could  not  be  re-imbursed  in  either  form 
of  action.  In  trespass  it  vras  itself  the  wrong  complained 
of,  and  therefore  clearly  could  not  be  at  the  same  time  a 
ground  of  counter-claim.  On  the  other  hand,  the  action  of 
trover  is  equivalent  to  the  plaintiff  saying,  "You  had  my 
leave  to  sever  the  coals  for  my  use,  but  you  then  wrongfully 
appropriated  them  to  your  own  use."  Here,  too,  the  severance 
cannot  be  allowed  for,  as  there  was  no  contract  to  that  effect, 
and  the  damages  must  be  the  value  of  that  property  which 
belonged  to  the  plaintiff  the  moment  before  the  act  com- 
plained of,  viz.,  the  severed  coal.  In  fact,  it  is  hard  to  see 
what  other  damages  could  be  given  in  trover.  It  can  only 
be  brought  in  respect  of  a  chattel,  and  the  value  of  the  thing 
as  a  chattel,  and  not  in  some  previous  state  when  it  was  a 
fixture,  must  be  the  measure  of  damages.  And  accordingly 
in  trover  for  fixtures  which  have  been  wrongfully  removed, 
the  plaintiff  can  only  recover  their  value  as  chattels,  though 
it  may  be  less  than  their  value  was  as  fixtures  (y).  The  rule 
should  equally  apply  where  it  is  for  the  benefit  of  the  plaintiff 
and  not  of  the  wrong-doer. 

On  the  other  hand  there  are  two  direct  decisions,  which 
probably  settle  the  point.  The  first  was  an  action  of  trover 
against  a  dyer  for  cloth  given  to  him  to  be  dyed,  who  claimed 
to  retain  them  till  the  price  of  dyeing  other  goods  was  paid. 
This  was  overruled,  and  the  plaintiff  had  a  verdict,  but  only 
for  the  amount  of  the  goods  as  they  were  sent  to  him,  in 
their  white  state  (z).  This  of  course  is  not  conclusive,  as  the 
work  was  done  by  the  plaintiff's  orders,  and  the  defendant 
had  a  lien  to  that  extent.  A  recent  case,  however,  goes  much 
farther.  Trover  was  brought  for  a  ship,  the  property  of  the 
plaintiff,  which  had  been  in  an  unfinished  state  at  the  time  of 
the  conversion,  but  was  afterwards  completed  and  sent  to  sea 
by  the  defendant.  The  plaintiff  claimed  its  full  value  when 
finished,  on  the  authority  of  Martin  v.  Porter.    The  Court 


(y)  Clarke  v.  Holford,  2  C.  &  K.  540. 

(«)  Green  v.  Farmer,  4  Burr.  2214.     [So  ffyde  v.  Coohofif  21  Barbour, 
(N.  y.),  92.] 
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of  Common  Pleas  ruled,  that  the  damages  were  its  value  at 
the  time  of  conversion,  which  might  be  ascertained  by  taking 
its  value  at  the  place  where  it  was  built,  when  completed 
according  to  contract,  and  deducting  the  amount  which  it 
would  have  been  necessary  to  lay  out  for  that  purpose  after 
the  conversion.  Maule,  J.,  said,  in  the  course  of  the  argu- 
ment, "  Although  it  be  true  that  in  trover  the  owner  may 
recover  for  the  conversion  of  the  improved  chattel,  it  does 
not  follow  that  he  is  entitled  to  recover  the  improved  value  as 
damap^es.  The  proper  amount  of  damages  is  the  amount  of 
pecuniary  loss  which  the  plaintiffs  have  been  put  to  by  the 
defendant's  conduct "  {a). 

Where  the  plaintiff  has  deposited  or  transferred  goods  to  Where  goods 
the  defendant  on  a  contract,  which  is  void  ab  initioy  e.  g.  for  defendantTnder 
asury,  he  may  recover  them  in  trover  (5).    And  in  such  a  void  contract. 
case  the  full  value  of  the  goods  must  be  given  as  damages, 
without  deducting  the  amount  actually  paid  to  the  plaintiff  in 
pursuance  of  such  contract  (c). 

When  the  defendant  in  trover  will  not  produce  the  article,  Presumption  aa 
it  will  be  presumed  against  him  to  be  of  the  greatest  value  ^^^^i"  ^^' 
that  an  article  of  that  species  can  be  {d).  And  on  the  same 
principle,  where  part  of  a  diamond  necklace,  which  had  been 
lost  by  the  plaintiff,  was  traced  into  the  possession  of  the 
defendant,  who  could  not  account  satisfactorily  for  having  it, 
and  did  not  swear  positively  that  the  whole  set  had  not  come 
into  his  hands,  the  jury  were  directed  to  presume  that  the 
whole  necklace  had  been  in  his  custody,  and  to  give  damages 
accordingly  (e).  In  all  other  cases,  however,  the  plaintiff 
must  strictly  prove  the  amount  taken,  and  its  value,  even 
though  the  conversion  be  admitted  by  the  pleadings.  Other- 
wise there  would  be  no  evidence  of  damage  more  than 
nominal  (/). 

Where  goods  are  sold  under  a  distress,  the  appraised  value  Value  when  sold, 
is  never  conclusive  as  to  their  worth,  unless  the  jury  are 
satisfied  that  the  best  means  were  taken  to  ascertain  the 


(a)  lUid  V.  Fairbanki,  13  C.  B.  692  ;  22  L.  J.  C.  P.  206,  S.  C. 

(6)  Tregoning  v.  Attenborough,  7  Bingh.  97 ;  [Hely  v.  Bicktf  3  Ir.  L.  R.  92.] 

{c)  Hargreaves  v.  Huichinton,  2  Ad.  &  Ell.  12. 

{d)  Armory  v.  Delamirie,  1  Stra.  604  ;  1  8m.  L  Ca.  315,  6th  ed. 

(e)  MoHimer  ▼.  Cradock,  12  L.  J.  C.  P.  166. 

(/)  Cook  V.  Hartle,  8  C  A  P.  568. 
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Trover  for  title 
deeda. 


Talae ;  and  the  fact  that  they  sold  for  no  more  makes  no 
difference  (g). 

In  trover  for  title  deeds,  the  jury  give  the  full  value  of 

the  estate  to  which  they  belong  by  way  of  damages,  which, 

however,  are  generally  reduced  to  40*.  on  the  deeds  being 

given  up  {h). 

Bills  and  notes.        In  actions  for  the  recovery  of  bills,  the  amount  of  the  bill  is 

also  the  measure  of  damages  (»').  It  is  no  ground  for  reducing 
the  damages  that  after  the  conversion  the  defendant  has  by  his 
own  act  lessened  the  value  of  the  bill,  by  procuring  part  of  it 
to  be  paid  (k).  But  in  such  a  case,  if  he  brought  into  Court 
the  bill,  and  the  money  he  liad  received  in  part  payment  of 
it,  the  verdict  might  be  entered  for  a  nominal  sum  (l).  In 
another  case  the  bills  in  question  had  been  issued  by  the 
government  of  Peru,  at  the  interposition  of  the  British  govern- 
ment, to  the  plaintiff,  as  compensation  for  detention  of  his 
ship,  and  were  retained  by  the  defendant,  and  a  verdict 
found  against  him  for  Jhe  full  value  of  the  bills.  The  bills  at 
the  place  where  they  were  payable  were  at  a  discount  of  60  to 
70  per  cent,  and  were  Vf  no  value  at  all  in  England,  where 
the  action  was  brought.  ^  The  plaintiff  by  affidavits  showed, 
that  the  bills  would  in  his  hands  be  worth  the  full  amount 
they  represented,  being  backed  by  the  weight  of  the  British 
government.  The  Court  directed  that  they  should  be  taken 
as  worth  the  full  amount  of  dollars  they  represented,  and 
that  as  to  the  value  of  the  dollars,  the  plaintiff  should  be  in 
the  same  situation  as  if  the  bills  were  drawn  on  a  house  of 
unquestionable  solidity  in  Lima,  the  place  of  payment.  The 
net  amount  recoverable  was  to  be  the  value  of  such  a  bill  in 
London,  taking  into  account  the  rate  of  exchange  resulting 


(g)  Clarke  v.  Holford^  2  C.  &  K.  504,  and  see  anit^  p.  288. 

(A)  Lootemore  v.  liadford,  9  M.  &  W.  659  ;  Coombe  ▼.  Santom,  1  Dowl.  & 
Ey.  201. 

[(i)  Numerous  decisions  in  America  have  settled  what  seems  to  be  the  true 
rule,  that  the  measure  of  damages  is  primd  facie  the  amount  of  the  bUl  or 
note,  but  the  iDsolvency  of  the  parties  liable  thereon,  payment  in  whole  or  in 
part,  or  any  other  facts  tending  directly  to  reduce  its  value,  may  be  shown  in 
mitigation  of  damages.  See  2  Parsons  on  Contracts,  471  ;  Potter  v.  J/er- 
chants'  Bank,  28  N.  Y.,  641  ;  Walrod  v.  Ball,  9  Barb.  (N.  Y.),  271  ;  Sedg. 
Dam.  569,  4th  ed.] 

(k)  Alsager  v.  Close,  10  M.  &  W.  576.  [As  to  interest,  see  ante,  p.  2S7, 
and  post,  p.  296.] 

(/)  Ibid.,  584. 
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from  the  expense  and  risk  of  transfer  between  Lima  and 
London  (m). 

If  the  secarity  is  void  at  the  time  of  the  conversion,  and  Damages  when 
not  by  any  act  of  the  defendants,  only  nominal  damages  can  ^^^^  ^  ^  ^^^  ' 
be  recovered.  This  was  held  in  two  curious  cases  where  in 
fact  the  security,  though  void,  turned  out  to  be  of  value.  A 
bankrupt  delivered  a  cheque  on  his  bankers  after  bankruptcy 
to  a  creditor,  who  obtained  the  money  on  it.  The  assignees 
brought  trover  for  the  cheque.  The  jury  gave  the  ftiU  amount 
of  the  cheque,  and  their  verdict  was  set  aside.  Mansfield,  0.  J., 
said,  **  The  plaintiffs  proceed  on  the  ground  that  the  cheque 
is  worth  nothing,  being  drawn  without  their  authority  ;  how 
then  can  they  recover  on  it  the  sum  of  300/  ?"  (n).  In  the 
second  case,  the  plaintiff  had  assigned  a  policy  of  insurance 
to  the  defendant,  as  security  for  the  debt.  After  the  assign- 
ment it  turned  out  that  the  policy  was  utterly  void.  This 
was  admitted  by  both  plaintiff  and  defendant.  The  company, 
however,  paid  the  defendant  a  certain  sum  upon  it,  merely  as 
a  -gratuity,  upon  his  giving  it  up  to  be  cancelled.  In  an 
action  of  trover  it  was  held  that  the  full  amount  of  the  policy 
could  not  be  recovered,  because  it  was  confessedly  bad ;  nor 
the  sum  paid  to  the  defendant,  for  this  was  merely  a  gratuity. 
But  that  as  he  had  retained  the  actual  document  after  his 
right  to  do  so  had  ceased,  the  plaintiff  was  entitled  to  a  verdict 
with  nominal  damages  for  the  parchment  (o). 

But  where  the  worthlessness  of  the  document  arises  from  By  the  act  of 
the  defendant's  own  wrongful  act  in  mutilating  it,  as  where  *^^®  defendant. 
the  action  was  for  an  unstamped  guarantie  for  "half  the 
amount  of  certain  fixtures,  say  about  100/.,"  from  which  the 
defendant  had  erased  his  signature,  the  jury  were  held,  to  have 
been  justified  in  giving  the  full  100/.  as  damages.  And  it 
was  no  misdirection  that  they  were  not  told  to  find  in  the 
alternative,  that  the  damages  should  be  nominal  on  the  memo- 
randum being  given  up,  because  the  defendant's  own  act  had 
prevented  such  a  course  being  just  {p). 

The  same  doctrine  of  estoppel  was  carried  to  a  remarkable 


(m)  Delegal  r.  Naylor^  7  Bingh.  460. 

(n)  McUhew  r.  ShericeU,  2  Taunt.  439. 

(o)  Wills  ▼.  Wells,  2  Moore,  247  ;  8  Taunt.  264,  8.  C. 

(p)  M*L€od  T.  M*Ghie,  2  8co.  N.  R.  605  ;  2  M.  A  G.  826. 
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extent  in  one  instance,  when  the  plaintiff  Was  allowed  to 
recover  in  respect  of  a  chattel  which  had  never  existed.  An 
agent  had  been  employed  to  effect  an  insarance,  and  had 
asserted  that  he  had  done  so,  which  was  not  the  fact.  The 
principal  brought  trover  for  the  policy.  Lord  Mansfield 
refused  to  allow  the  defendant  to  contradict  his  own  repre- 
sentation, and  held  that  the  same  damages  should  be  given  as 
if  the  policy  had  been  really  effected  (q).  "  I  shall  consider 
the  defendant,"  he  said,  **  as  the  actual  insurer,  and  therefore 
the  plaintiff  must  prove  his  interest  and  loss." 

Interest.  The  jury  may,  if  they  think  fit,  give  damages  in  the  nature 

of  interest  over  and  above  the  value  of  the  goods  at  the  time 
of  the  conversion  (r).  Even  independently  of  this  statute 
they  were  allowed  to  give  interest  on  a  bill  of  exchange  («), 
probably  on  the  principle  that  as  a  bill  by  its  nature  bears 
interest,  its  value  must  be  compounded  of  the  amount  for 
.  which  it  is  given,  and  the  interest  of  which  the  plaintiff  is 
deprived  by  its  conversion. 

Special  damage.        Special  damage  may  be  recovered  in  this  form  of  action  if 

laid,  but  not  otherwise.  In  trover  for  carpenter's  tools,  where 
the  declaration  stated  that  the  plaintiff  had  been  prevented 
working  at  his  trade,  10/.  above  the  value  of  the  articles  was 
given  (t).  And  similarly,  in  trover  for  a  pony,  where  the 
damage  was  that  the  plaintiff  had  been  forced  to  hire  other 
horses  instead  (u).  And  in  a  recent  case,  Cresswell,  J.,  said 
that  consequential  damage  might  arise  where  a  party  whose 
property  had  been  converted  was  under  a  contract  to  sell 
it  (a?).     The  special  damage  must,  however,  be  the  necessary 

iq)  Harding  v.  CaHer^  Park.  Ins.  4. 

(r)  3  &  4  W.  IV.  c.  42,  b.  29. 

(<)  Paine  v.  PrUchard^  2  G.  &  P.  558.  See  aa  to  the  time  up  to  vhich 
interest  is  aUowed,  ante^  p.  286. 

{t)  Bodley  v.  Reynolds,  8  Q.  B.  779. 

(u)  Davit  V.  Oswell,  7  G.  &  P.  804. 

(a?)  Reidy.  Fairbanks,  13  C.  B.  692;  22  L.  J.  C.  P.  206,  208.  [See  also 
Wood  V.  Bell,  5  B.  &  B.  772  ;  25  L.  J.  Q.  B.  148,  in  Q.  B.  Quite  recently 
a  plaintiff  who  had  bought  champagne,  which  could  not  be  got  elsewhere,  at 
fourteen  shillings  per  dozen,  and  had  contracted  to  sell  it  at  twenty-four 
shillings  to  a  person  about  to  leave  England  immediately,  recovered  as  damages 
in  trover  against  one  who  wrongfully  converted  the  wine,  the  price  at 
which  he  had  contracted  to  sell  it,  although  the  defendant  had  no  notice  of 
the  sale.  The  Gourt  of  Queen's  Bench  drew  a  distinction  between  special 
damage  and  special  value,  and  said  that  they  were  inclined  to  think  that  to 
enable  a  plaintiff  to  recover  special  damage  which  did  not  form  part  of  the 
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consequence  of  the  defendant's  act,  and  must  be  the  imme- 
diate, not  the  remote,  result  of  it.  The  first  of  these  requisites 
may  be  illustrated  by  a  case  which  arose  between  the  sheriff 
and  assignees  in  bankruptcy.  The  sheriff  seized  the  bank- 
rupt's goods  under  a  fi.  fa.  and  placed  his  man  in  possession 
upon  the  premises.  Subsequently  the  messenger  under  the 
commission  took  charge  of  the  goods,  but  the  sheriff's  officer 
still  remained.  Later  still  a  formal  demand  was  made  upon 
the  sheriff,  and  finally  the  goods  were  given  up  to  the 
assignees,  and  accepted  unconditionally.  They  sued  in  trover 
for  the  conversion,  without  laying  special  damage ;  and  sought 
to  recover  the  rent  of  the  premises  for  the  quarter,  during 
which  the  goods  had  been  lying  there  in  charge  of  the  sheriff, 
and  for  the  expenses  of  the  messenger.  Part  of  the  rent  had 
accrued  before  their  messenger  had  entered,  and  before  any 
demand  of  the  goods.  No  proof  was  offered  that  the  rent 
could  be  apportioned,  or  that  they  could  have  given  up  the 
premises,  even  if  the  sheriff  had  not  been  there.  It  was  held 
that  these  sums  could  not  be  recovered  at  all,  as  they  had  not 
been  specially  laid ;  and  Tindal,  C.  J.,  doubted  whether  they 
could,  in  any  way,  fall  within  the  remedy  of  an  action  of 
trover,  not  being  a  damage  necessarily  consequent  on  the 
wrongful  conversion  of  the  goods  (y).  As  to  remoteness  of 
damage,  I  may  refer  to  a  case  already  cited  (z),  where  in 
trover  for  a  ship,  the  Court  decided  that  the  plaintiff  could 
not  claim  as  damages  the  freight  he  would  have  earned  on  the 
next  voyage ;  and  Maule,  J.,  said  that  must  be  included  in 
the  value  of  the  ship  itself.  People  would  not  pay  for  a  ship 
that  could  not  earn  freight. 

Where  an  action  shall  have  been  brought  on  account  of  the  Action  for  sei- 
seizure  of  any  goods,  seized  as  forfeited  under  any  Act  relating  cuSoms  Act*** 
to  the  Customs,  and  a  verdict  given  against  the  defendant ;  if 
the  judge  shall  certify  that  there  was  a  probable  cause  for  the 


actual  present  value  of  the  goods,  as  in  the  case  of  withholding  the  tools  of  a 
man's  trade,  {BodUy  y.  Heynolds^  8U/,ra,)  the  defendant  must  have  some 
notice  of  the  inconyenience  likely  to  be  occasioned,  but  no  notice  could  bo' 
necessary  where  a  special  value  was  attached  by  special  circumstances  to  the 
article  converted.  Notice  could  not  affect  that  vsdue,  though  it  might  affect 
the  conduct  of  the  wrong-doer.  France  v.  Oaudet,  L.  R.  6  Q.  B.  199  ;  40 
L,  J.  Q.  B.  121.] 

{y)  Moon  v.  Raphael,  2  Bingh.  N.  C.  810,  315. 

(e)  Rtid  V.  Fairbanhf  ubi  $up. 
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seizure,  the  plaintiff  shall  only  be  entitled  to  [2d,  damages,  and 
to  no  costs  of  suit  (a).] 
Mitigation  of  Having  pointed  out  the  principal  rules  as  to  the  measure  of 

damages.  damages  in  this  action,  it  will  be  necessary  to  examine  what 

circumstances  will  reduce  them.    One  of  the  principal  of  these 
arises  out  of  a  partial  title. 
Want  of  title.  Want  of  title  must  always  be  specially  pleaded,  and  no 

evidence  can  be  given  under  the  general  issue,  even  in  mitiga- 
tion of  damages,  to  show  that  the  property  really  belonged  to 
another  person  (ft).  Where  there  is  a  proper  plea,  however, 
anything  which  goes  to  diminish  the  extent  of  the  plaintiff's 
interest  will  go  in  reduction  of  the  verdict ;  as,  for  instance, 
proof  that  the  parties  named  in  the  plaintiff's  lease  as  lessors 
had  not  all  signed  it  (c) ;  or  that  the  plaintiff  had  only  a  share 
in  the  chattel  sued  for,  in  which  case  he  can  only  recover  the 
amount  of  his  share  {d).  And  so  where  the  plaintiff  was 
merely  nominal  owner  of  the  goods,  and  had  become  so  to 
defeat  the  creditors  of  his  brother,  the  real  owner;  Erie,  J., 
being  of  opinion  that  the  whole  arrangement  was  a  mere 
scheme  to  bafBie  justice,  directed  the  jury  to  take,  as  the 
measure  of  damages,  the  plaintiff's  real  and  bond  fide  interest 
in  the  goods  in  question,  and  not  their  full  value;  upon 
which  a  yerdict  of  id,  was  returned  (e).  The  same  view  was 
taken  in  another  case  arising  out  of  different  circumstances. 
The  plaintiff  had  assigned  his  goods  to  the  defendant  to  secure 
a  debt,  subject  to  a  proviso  that  they  should  remain  in  the 
plaintiff's  possession  till  default  of  payment,  or  till  a  par- 
ticular notice  was  given  by  the  defendant.  The  defendant 
seized  the  goods  before  either  of  these  conditions  was  com- 
plied with.  It  was  held  that  the  plaintiff  might  sue  him,  but 
that  the  value  of  the  goods,  as  between  the  parties,  was  not 
the  proper  measure  of  damages.  The  plaintiff  could  only 
recover  an  amount  proportioned  to  his  interest  in  them  at  the 


[(a)  The  Cuatoms  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107,  8.  812. 
3.  353  of  this  Act  repeals  8  &  9  Vict.  c.  87,  s.  116,  cited  in  the  first  edition.] 
(6)  Finch  r.  Blount,  7  C  &  P.  478  ;  Jonet  v.  Davies,  6  Exch.  663. 

(c)  Taylor  v.  Parryy  1  M.  &  Gr.  604. 

(d)  Nelthorpe  r.  Dorringtony  2  Lev.  113  ;  Dockwrayr.  Didcenion,  Skinn. 
640  ;  Addison  v.  Overend,  6  T.  R.  766 ;  SedyvDorth  v.  Overend,  7  T.  R.  279  ; 
Bloxam  v.  Hubbard^  5  East,  407  ;  [Johnst/n  v.  Sttar,  15  C.  B.  N.  S.  at  p. 
837  ;  33  L.  J.  C.  P.  at  p.  133,  per  WUliams,  J.] 

{e)  Cameron  r.  Wynch,  2  C.  &  E.  264. 
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time  of  the  taking  (/).  This  was  an  action  of  trespass,  but 
the  Court  said  that  trover  would  equally  have  lain,  and  the 
principle  as  to  damages  would  clearly  not  be  affected. 

[More  recently  the  assignee  of  a  bankrupt  brought  trover  Johnson  v. 
for  brandies,  the  dock  warrant  for  which  had  been  deposited 
by  the  bankrapt  with  the  defendant  as  security  for  a  loan,  to 
be  repaid  on  the  29th  of  January,  or,  in  default,  the  brandies 
to  be  forfeited.  On  the  28th,  after  the  bankruptcy,  the  defen- 
dant agreed  for  the  sale  of  the  brandies,  and  on  the  29th  he 
delivered  the  dock  warrant  to  the  purchaser,  who  took  posses- 
sion on  the  30th.  This  was  held  to  be  a  wrongful  conversion 
by  the  defendant ;  but  as  the  value  of  the  brandies  did  not 
exceed  the  amount  of  the  loan,  the  majority  of  the  Court  of 
Common  Pleas  were  of  opinion  that  the  plaintiff  could  recover 
only  nominal  damages.  They  considered  that  the  wrongful 
act  of  the  pawnee  did  not  annihilate  the  contract  between  the 
parties  nor  the  interest  of  the  pawnee  in  the  goods  under  the 
contract ;  that  if  the  plaintiff's  action  had  been  for  breach  of 
contract  in  not  keeping  the  pledge  till  the  given  day,  the 
compensation  to  which  he  would  have  been  entitled  would 
have  been  a  nominal  sum  only ;  and  that  although  the  plaintiff''s 
action  was  in  name  for  wrongful  conversion,  yet  in  substance 
the  cause  of  action  was  the  same,  and  the  change  in  the  form 
of  pleading  ought  not  to  affect  the  amount  of  compensation. 
Therefore  the  damages  were  to  be  measured  by  the  loss  really 
sustained,  and  in  measuring  them  the  interest  of  the  defendant 
in  the  pledge  at  the  time  of  the  conversion  was  to  be  taken 
into  the  account  {g).  Williams,  J.,  dissented  on  the  ground 
that  the  defendant's  lien  was  annihilated  by  his  wrongfully 
parting  with  the  goods,  and  thereupon  the  owner's  right  to 
possession  revived  and  he  was  entitled  to  recover  the  full 
value  as  damages  in  an  action  of  trover.    The  judgment  of 


(/)  Brierly  r.  Kendall,  17  Q.  B.  937 ;  21  L  J.  Q.  B.  161.  [So  Toma  r, 
WiUony  4  B.  &  S.  455  ;  32  L.  J.  Q.  B.  882,  in  Ex.  Ch. ;  and  see  Ma»$ey  y. 
Sladen,  L.  R.  4  Ex.  13 ;  38  L.  J.  Ex.  34.] 

[{g)  Johnson  v.  SUar,  15  G.  B.  N.  S.  330 ;  83  L.  J.  C.  P.  130.  This  case 
was  much  diseossed  in  Donald  t.  Suckling,  L.  R.  1  Q.  B.  585  ;  35  L.  J.  Q.  B. 
232,  bat  mainly  upon  the  question  whether  the  parting  with  the  goods  by  the 
pledgee  put  an  end  to  the  contract  of  pledge  so  as  to  entitle  the  pledgor  to 
possession.] 
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Damages  in 
action  by  bailee, 


Damages  in 
action  against 
unpaid  vendor. 


Cost  of  keep  of 
an  animal. 


Reversioner. 


the  Court  was,  however,  adopted  bj  the  Court  of  Exchequer 
Chamber  in  a  subsequent  case  {h)J] 

Exactly  the  same  rule  applies  where  the  plaintiff  is  not  the 
actual  owner,  but  only  a  bailee,  or  person  holding  under  a  lien. 
Where  goods  are  taken  from  under  his  control,  either  by  a 
stranger,  or  by  the  general  owner  whose  right  to  the  posses- 
sion has  not  been  restored,  he  may  sue  in  trover  or  trespass. 
His  damages  against  the  stranger  will  be  the  entire  value  of 
the  thing,  because  he  is  liable  over  to  the  owner ;  but  in  an 
action  against  the  owner,  he  can  only  recover  the  amount  of 
his  interest  in  it  (t).  [And  so  if  an  unpaid  vendor  of  goods, 
which  are  left  in  his  custody  by  the  vendee,  wrongfully  and 
without  any  default  on  the  part  of  the  vendee,  sells  and  delivers 
them  to  another  person,  as  he  thereby  loses  his  right  to  sue 
the  first  vendee  for  the  price,  the  latter  will  not  be  entitled  to 
recover  from  him  in  trover  the  full  value  of  the  goods,  but  only 
that  amount  diminished  by  what  he  would  have  had  to  pay  the 
vendor  for  them  {k).  Against  a  wrongdoer  not  claiming  under 
the  vendor  he  would  have  been  entitled  to  the  full  value  (/).] 

Where  the  proprietor  of  land  seized  an  animal,  as  damage 
feasant,  under  circumstances  which  made  the  seizure  wrongful, 
and  after  feeding  it  for  several  days  sold  it,  the  owner  was  held 
entitled  to  the  full  value  of  the  animal  in  trover,  without  any 
deduction  for  the  feeding  {in). 

[Where  a  chattel  has  been  let  to  hire,  the  owner  cannot  sue 
in  trover  for  it,  because  he  has  parted  with  the  right  to  the 
possession.  He  may,  however,  maintain  an  action  against  a 
third  person  for  a  permanent  injury  to  it  (w).] 


[(A)  HalUday  v.  ffolgaie,  L.  R.  3  Ex.  299  ;  87  L.  J.  Ex.  174.] 
(t)  HeydorCt  Case,  13  Eep.  69 ;  Stor.  Bailm.  s.  352 ;  per  Ororopton,  J., 
Waters  Y,  Monarch  Auurance  Oo,^  25  L.  J.  Q.  B.  102,  106  ;  [Farhhy, 
WheeUr,  22  N.  Y.,  494;  Svnre  v.  Leach,  18  C.  B.  N.  S.  479  ;  34  L.  J. 
C.  P.  150  ;  White  v.  W^b,  15  Conn.  802 ;  UUman  r.  Barnard,  73  Mass. 
554.] 

[{k)  Chinery  v.  Viall,  5  H.  &  N.  288  ;  29  L.  J.  Ex.  180.  See  poet,  p.  814. 
Where  a  sale  vas  conditional,  and  part  of  the  purchase-money  was  pud,  and 
the  chattel  was  handed  over  to  the  vendee,  the  vendor  was  held,  in  America, 
entitled,  on  the  condition  not  being  performed,  to  recover  in  trover  the  fall 
value,  without  any  deduction  for  the  partial  payment,  Brown  v.  Baynee,  52 
Maine,  578;  Angier  v.  Taunton  Paper  Co,,  67  Mass.  621.] 

[(0  Tamer  v.  Uardcastle,  11  C.  B.  N.  S.  683  ;  81  L.  J.  C.  P.  193.] 
(m)   Wormer  v.  Byige,  2  C  &  K.  81.     See  [17  &  18  Vict.  c.  60,  s.  1],  as 
to  the  right  to  sell  a  distress  damage  feasant  for  the  expenses  of  its  keep. 

[(n)  Mears  v.  Limdon  and  S,  W.  Ry  Oo.,\l  C.  B.  N.  S.850 ;  81  L.  J.  C.  P. 
220.] 
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It  was  stated  obiter  in  one  case,  that  where  goods  were  con-  RigKt  of  wtion 
yerted  nnder  circumstances  which  gave  the  plaintiff  a  right  of  J^^ 
suing  different  parties,  the  jury  might  reasonably  give  small 
damages  against  one,  on  the  ground  that  an  action  would  lie 
against  the  other  {o).  This  seems  a  curious  reason  for  miti- 
gating dams^es.  I  have  noticed  the  dictum  in  a  previous 
chapter  (/?),  and  ventured,  with  great  deference,  to  offer  some 
objections  to  it. 

If  the  defendant,  after  conversion,  re-deliver  the  goods,  an  Re-dclireiy  of 
action  will  still  lie  for  the  original  conversion,  and  the  re-delivery  P"*P®^J- 
will  only  go  in  mitigation  of  damages  (q).    But  the  jury  need 
not  give  more  than  nominal  damages,  even  where  the  re-delivery 
has  been  after  action  brought ;  unless  actual  damage  has  been 
occasioned  either  by  an  injury  to  the  property  converted,  or  by 
the  actual  and  necessary  consequences  of  the  conversion ;  as " 
where  money  has  been  necessarily  paid  to  recover  the  chattel  (r) 
In  trover  against  a  carrier,  it  appeared  that  he  had  offered  to 
deliver  the  goods  two  days  after  they  ought  to  have  been  de- 
livered ;  and  that  the  plaintiffs,  thinking  they  had  incurred 
loss  by  the  delay,  refused  to  receive  them,  and  sued  in  this 
form.    Defendant  paid  the  price  of  the  goods  and  the  costs 
into  Court,  and  pleaded  no  damage  ultra,  which  the  jury  found 
for  him.    A  motion  for  new  trial  was  made  on  the  ground, 
that  in  any  case  the  plaintiff  was  entitled  beyond  tJie  value  of 
the  goods  to  nominal  damages  for  the  conversion,  but  the  rule 
was  refused.    Lord  Abinger  assented  to  the  principle  laid  down, 
but  said  the  jury  were  not  bound  by  the  cost  price.    And  so, 
nan  constat  but  the  sum  paid  in  did,  in  their  estimation,  include 
damages  (s). 

[Applying  the  goods  in  a  manner  which  may  be  for  the  owner's 
benefit,  but  is  not  in  accordance  with  his  wishes,  is  not  a  re- 
delivery going  in  mitigation  of  damages.  Therefore  where  the 
defendant  had  obtained  a  judgment  against  the  plaintiff  and 
having  goods  of  the  plaintiff  in  his  possession,  wrongfully  re- 
fused to  give  them  up,  and  then  issued  execution  on  his  judg- 


(o)  Per  Bayley,  J.,  Morrit  ▼.  Robinton,  8  B.  &  C.  205  ;  and  per  Holroyd, 
J.,  ibid.,  206. 
{p)  Ante,  p.  67. 
iq)  BuU,  N.  P.  46. 

(r)  Moon  r.  Raphael,  2  Bingh.  N.  C.  815  ;  per  Tindal,  C.  J. 
(«)  Evant  T.  Lewis,  8  Dowl.  820. 
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ment  and  seized  and  sold  the  goods  and  applied  the  proceeds  in 
satisfaction  of  the  debt,  it  was  held  that  the  plaintiff  was 
entitled  in  trover  to  recover  the  full  value  of  the  goods,  and 
that  the  jury  ought  not  to  take  into  consideration  in  mitigation 
of  damages  the  fact  that  the  goods  had  been  subsequently  applied 
in  satisfaction  of  the  plaintiflTs  debt  to  the  defendant  (/).] 

Where  the  defendant  is  willing  to  deliver  up  the  chattels, 
the  verdict  is  generally  entered  by  consent  at  the  value  of  the 
thing,  but  only  Is.  to  be  levied  upon  its  being  given  up  («/). 
But  this  is  merely  matter  of  aiTangement  between  the  parties ; 
and  if  the  subject-matter  has  been  so  injured  as  that  justice 
would  not  be  effected  by  returning  it,  the  verdict  will  be  abso- 
lute for  the  entire  value  {x).  In  a  case  where  equity  would 
relieve  the  defendant  against  the  verdict,  as  where,  in  trover 
for  title  deeds,  the  whole  value  of  the  estate  has  been  given, 
the  Court  will,  with  the  plaintiffs  consent,  order  satisfaction  to 
be  entered  upon  the  defendant's  returning  the  deeds,  paying 
full  costs  of  the  action  as  between  attorney  and  client,  and  all 
other  proceedings  caused  by  his  own  wrongful  act,  and  sub- 
mitting to  such  other  terms  as  would  be  a  full  indemnity  to 
the  plaintiff  ( y). 

Even  after  trial  and  verdict,  the  Court  will  exercise  its 
equitable  power  in  reducing  the  damages,  when  any  subsequent 
matter  has  rendered  it  unjust  that  the  whole  amount  should  be 
recovered.  A  verdict  in  trover  for  goods  was  obtained  against 
a  party.  After  verdict,  and  before  the  goods  were  removed 
from  the  house  in  which  they  were,  and  for  the  rent  of  which 
the  plaintiff  was  liable,  they  were  distrained  on  by  the  landlord ; 
Tindal,  C.  J.,  said,  "  The  case  falls  within  a  principle  well  known 
and  recognised  in  Westminster  Hall.  The  plaintiff  has  re- 
covered damages  in  action  of  tort ;  the  defendant  has  in  effect 
satisfied  them  pro  tanto,  and  he  comes  to  us  to  allow  this 
amount  towards  satisfying  the  judgment  The  parties  are  in 
the  sf.me  situation  as  if  the  defendant  had  gone  to  the  plaintiff 
after  the  verdict,  and  paid  him  the  sum  distrained  for"  (2). 


[(0  Edmondson  v.  Nvttall,  17  C.  B.  N.  S.  280 ;  84  L  J.  C.  P.  102.] 

(u)   Wintle  v.  Rudge,  5  Jur.  274. 

(x)  M'Ltod  ▼.  M'Ghie,  2  8co.  N.  R.  605 ;  2  M.  &  G.  326. 

{y)  Coombe  ▼.  Sanaom,  1  Dow.  &  Ry.  201. 

(2)  PUvin  y.  ffenthally  10  Bingh.  24. 
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In  Bome  cases  the  Court  will  stay  proceedings  without  going  Staying  pro- 
to  trial,  upon  delivery  of  the  thing  claimed  and  payment  of  ^^  ^^' 
costs.  The  rule  is  thus  laid  down  in  Fisher  v.  Prince  (a),  **  that 
where  trover  is  brought  for  a  specific  chattel,  of  an  ascertained 
quantity  and  quality,  and  unattended  with  any  circumstances 
that  can  enhance  the  damages  above  the  real  value,  but  that 
its  real  and  ascertained  value  must  be  the  sole  measure  of  the 
damage,  there  the  specific  thing  demanded  may  be  brought 
into  Court.  But  where  there  is  an  uncertainty  either  as 
to  the  quantity  or  quality  of  the  thing  demanded,  or  there  is 
any  tort  accompanying  it  that  may  enhance  the  damage  above 
the  real  value  of  the  thing,  and  there  is  no  rule  whereby  to 
estimate  the  additional  value,  there  it  shall  not  be  brought 
in  *'  (b).  In  one  case  of  trover  for  a  horse  the  Court  refused  a 
rule  to  stay  proceedings  on  delivering  him  up  with  costs, 
though  the  application  was  made  on  an  afiSdavit  that  his 
condition  waa  improved ;  and  they  said  Fisher  v.  Prince  was 
no  authority  for  the  rule  asked  (c).  Probably  the  plaintiff 
sought  damages  for  the  detention  beyond  the  mere  value  of 
the  animal.  But  in  such  a  case,  as  where  the  action  was  for 
a  promissory  note,  said  to  be  dishonoured,  the  Court  will 
only  allow  the  plaintiff  to  proceed  for  actual  damage,  but  not 
for  mere  nominal  damage  for  its  detention  (d). 

Even  where  there  are  several  things  claimed,  the  Court  will  staying  proceed - 
make  a  rule  as  to  any  one  of  them,  if  the  circumstances  in«?Mto8ome 

articles  w^herc 

relating  to  it  come  within  the  principle  above  stated.    The  the  claim  is  for 

terms  of  the  rule  are,  that  on  delivering  up  the  articles  in  so^er^- 

question,  and  paying  costs  of  the  cause  and  the  appearance  up 

to  that  time,  the  proceedings  shall  be  stayed,  if  tlie  plaintiff 

will  accept  of  such  discharge  of  the  action.    If  not,  that  the 

articles  delivered  up  shall  be  struck  out  of  the  declaration, 

and  the  plaintiff  be  subject  to  costs  unless  he  shall  obtain  a 

verdict  for  the  remainder  of  the  goods  claimed,  or  more  than 

nominal  damages  for  the  detention  of  those  given  up  («). 


i! 


(a)  8  Burr.  1364. 

(6)  And  see  Whitfen  v.  FuUrr,  2  W.  Bl.  902  ;  !Fucker  v.  Wright,  8  Bingh. 
601  ;  Gibson  v.  Humphrey,  1  C.  &  M.  544. 

(c)  Makinaon  ▼  Rawlinson,  9  Price,  460. 

\d)  Moti  V.  Thwaite,  1  Tidd.  Frac.  545,  9th  ed. 

(e)  Brunsdon  v.  Austifif  1  Tidd.  Frac.  9th  ed.,  545  ;  Earh  t.  Holdemeatf 
4  Bingh.  462  ;  Peacock  t.  NichoU,  8  DowL  867. 
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Substantial  damages  will  be  given  for  the  detention  of  an 
article  which  has  fallen  in  value  between  the  tirae  it  was  taken 
and  the  time  it  was  returned.  The  action  was  detinue  for  rail- 
way scrip,  which  was  delivered  up  under  an  order  in  the  above 
terms.  The  plaintiff  proceeded  to  trial,  and  proved  that  at  the 
time  of  demand  the  scrip-certificates  were  worth  3/.  os.  each,  but 
only  1/.  at  the  time  of  the  delivery.  The  judge  directed  the 
jury  that  the  true  measure  of  damage  was  the  loss  the  plaintiff 
sustained  by  not  having  the  shares  when  demanded ;  and  that 
they  might,  if  they  pleased,  measure  that  loss  by  the  difference 
between  the  price  at  the  time  of  the  refusal,  and  the  price  at 
the  time  when  the  certificates  were  given  up,  and  they  found 
accordingly.  This  direction  was  held  to  be  correct  on  a  writ 
of  error  (/).  So,  in  an  action  on  the  case  against  a  collector  of 
customs,  for  refusing  to  sign  a  bill  of  entry  for  com,  under  a 
claim  for  duty,  and  detaining  the  same,  it  was  decided  (also  on 
error)  that  the  measure  of  damages  for  the  detention,  was  the 
loss  the  plaintiff  suffered  by  a  fall  in  the  price  of  com  while 
his  property  was  kept  from  him  (^).  Neither  of  these  cases 
were  in  form  trover,  but  the  principle  upon  which  damages  for 
the  detention  of  goods  should  be  calculated,  is  clearly  the 
same. 

Before  quitting  this  subject,  it  may  be  as  well  to  remark  that 
a  recovery  in  trover  changes  the  property,  and  vests  it  in  the 
defendant.  Accordingly  it  was  held  to  be  a  good  plea  to  this 
action,  that  the  plaintiff  had  previously  recovered  against  a 
third  person  for  the  conversion  of  the  same  goods,  and  that 
after  this  recovery,  and  satisfaction  in  damages,  the  defendant 
in  the  former  action  had  sold  them  to  the  present  defendant, 
which  was  the  conversion  now  complained  of  (h).  There  are  two 
points,  however,  upon  which  the  authorities  are  at  variance. 
The  first  is  whether  the  property  is  changed  by  the  judgment 
before  satisfaction,  or  only  by  actual  payment  of  the  damages. 
The  latter  doctrine  is  laid  down  in  Jenkins  (i)  where  it  is  said, 
**  A.  in  trespass  against  B.  for  taking  a  horse  recovers  damages ; 
by  this  recovery,  and  execution  done  thereon,  the  property  in 


(/)   WiUtama  v.  Archer,  5  C.  B.  318. 
Iff)  Barrow  y.  Arnavd,  8  Q.  B.  695. 
(A)  Cooper  v.  Shepherd,  3  C.  B.  266. 
(t)  4th  Cent.  Ca.  88. 
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the  horse  is  vested  in  B.  Solutio  pretii  emptionid  loco  hahetur.^ 
And  so  it  is  stated  by  Holroyd,  J.  {k\  and  by  Tindal,  C.  J.  (Z), 
that  by  a  judgment  in  trover  and  satisfaction  of  damages  the 
property  is  changed.  And  this  doctrine  is  cited  as  law  in  the 
notes  to  "W.  Sannd.  by  its  eminent  editors  (w).  On  the  other 
hand  the  contrary  rule  was  maintained  in  a  very  recent  case, 
where  a  plea  of  judgment  without  satisfaction  was  held  to  be 
good  (n).  Jervis,  C.  J.,  after  noticing  the  cases  just  cited, 
said,  "  But  in  Adams  v.  Broughion  (<?),  it  is  laid  down  that  the 
judgment,  and  not  the  payment  of  the  money  recovered,  changes 
the  property,  and  the  true  rule  was  laid  down  by  Parke,  B.,  in 
King  v.  Hoare  {p),  viz.,  *that  that  which  is  uncertain  is  made 
certain  by  the  judgment,  and  then  the  judgment  affords  a 
higher  remedy,  and  the  right  of  action  for  trover  is  merged 
in  it.'  Precisely  the  same  decision  had  been  arrived  at  long 
before,  when  in  trover  the  defendant  pleaded  a  former  recovery 
against  H.,  who  was  taken  in  execution  for  the  damages.  It 
was  argued  that  execution  without  payment  was  no  satisfac- 
tion ;  but  the  plea  was  held  good,  and  Popham,  C.  J.,  said, 
'  If  one  hath  judgment  to  recover  in  trespass  against  one,  and 
damages  certain,  although  he  be  not  satisfied,  yet  he  shall  not 
have  a  new  action  for  the  same  trespass.  For  the  same  reason, 
if  one  have  cause  of  action  against  two,  and  obtain  judg- 
ment against  the  one,  he  shall  not  have  remedy  against  the 
other' "  {q).  [It  became  necessary  for  the  Court  of  Common 
Pleas  to  choose  between  these  conflicting  authorities  in  a  very 
recent  case  in  which,  in  substance,  the  plaintiff  having  recovered 
judgment  in  trover  against  one  of  two  wrong-doers,  which 
judgment  was  unsatisfied,  sued  the  other  for  keeping  the  goods, 
and  so  continuing  the  wrong.  In  a  considered  judgment  the 
question  for  decision  was  stated  to  be  whether  judgment  in 
trover  without  satisfaction  changes  the  property  so  as  to  vest 
it  in  the  defendant  from  the  time  of  the  judgment,  or  whether 


{Jc)  3  B.  &  C.  206. 

(/)  Cooper  V.  Shepherd,  3  C.  B.  272. 

{m)  2  W.  Saund.  47  cc.  n.  z.  [6th  ed.  In  2  Notes  toSannders,  at  p.  134,  (/), 
Sir  E.  v.  Williams  has  introduced  the  words  "it  appears  not  to  be  iriaterial 
that  the  recovery  sliould  be  followed  by  satisfaction  ;  Buchland  v.  Johnson,"] 

(n)  Buchland  v.  Johnton,  23  L.  J.  C.  P.  204  ;  15  C.  B.  145. 

(o)  2  Stra.  1078. 

{p)  13  M.  &  W.  494. 

{q)  Brown  v.  WoottORf  Cro.  Jac.  73. 
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Bnch  recovery  operates  as  a  mere  assessment  of  the  value  on 
payment  of  which  the  property  in  the  goods  vests  in  the  de- 
fendant.   It  was  pointed  out  that  Adams  v.  Broughton  seemed 
to  be  unsatisfactorily  reported  in  Strange,  and  that  in  Buch- 
land  V.  Johnson  the  point  did  not  really  arise ;  and  the  opinion 
of  the  Court  was  expressed  that  good  sense  and  abundant 
authority  showed  that  mere  recovery  without  satisfoction  has 
not  the  effect  of  changing  the   property.     Judgment  was 
accordingly  given  for  the  plaintiff  (r).] 
Effect  of  a  judg-       The  secoud  doubt  is  as  to  the  effect  of  a  judgment  in  trover 
than  the  fuU        ^'^^  ^®8s  than  the  full  value  of  the  goods.    It  is  expressly  stated 
yalue  of  the         by  Holroyd,  J.,  and  Littledale,  J.  («),  that  an  action  of  trover  is 
^      *  no  bar  unless  the  fiill  amomit  has  been  recovered.    And  so  it 

was  decided  in  an  old  case,  where  the  defendant,  who  was  sued 
in  trover  for  eighty-nine  sheep,  pleaded  a  former  recovery 
against  other  defendants  in  an  action  guars  ceperunt  si  ahduxs* 
runt  ovssy  and  damages  2d, ;  there,  however,  the  judgment 
went  on  the  ground  that  the  verdict  had  not  been  for  the  value 
of  the  sheep  at  all,  but  only  for  the  damage  by  taking  and 
driving  them ;  and  with  this  view,  Yelverton  J.,  disagreed  (/). 
The  same  point  arose  incidentally  in  the  case  cited  above  (t/), 
though  it  was  not  necessary  to  decide  it.  The  action  was  for 
money  had  and  received.  Plea,  that  the  money  was  the  pro- 
ceeds of  certain  goods  of  the  plaintiff  which  had  been  con- 
verted, and  in  respect  of  which  plaintiff  had  already  sued  A. 
in  trover,  and  recovered  lOOZ.  It  appears  that  defendant  and 
A,  had  converted  the  goods  by  selling  them,  but  that  defend- 
ant alone  had  received  the  proceeds  of  the  sale,  which  were 
150/.  The  plaintiff  claimed  at  all  events  to  recover  the  differ- 
ence between  his  verdict^  and  the  amount  for  which  the  goods 
had  sold.  It  was  held  he  could  not,  and  Jervis,  C.  J.,  said, 
**  The  fallacy  arises  from  forgetting,  that  by  the  judgment  in 


[(f)  Brimmead  v.  Harrwm,  L.  R.  6  C.  P.  684  ;  40  L  J.  C.  P.  281.  This 
case  BupportB  the  decision  in  King  y.  ffoare,  that  judgment  against  one  of 
two  tort  feasors  is  a  bar  to  an  action  against  the  other  for  the  same  cause  of 
action,  although  the  judgment  be  unsatisfied  ;  and  the  judgment  vas  affirmed 
on  appeal  on  this  point,  41  L.  J.  0.  P.  190.  An  interlocutory  judgment' 
signed  for  want  of  a  plea  had  preyiously  been  held  not  to  pass  the  property ; 
Martton  v.  Phillips,  12  W.  B.  8  ;  9  L.  T.  N.  S.  289.1 

{$)  8  B.  &  0.  207. 

(t)  Lacon  v.  Barnard,  Gro.  Car.  35 ;  Fidd  t.  Jdlieus,  8  Lot.  124. 

(tt)  Buddand  y.  Johnton,  ubi  supra. 
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the  action  of  trover  the  property  in  the  goods  waa  changed 
from  the  time  of  the  conversion  {x)y  and  that  they  then  became 
the  goods  of  A. ;  and  that  when  the  defendant  received  the 
proceeds  of  the  s^le,  he  received  the  proceeds  of  the  sale  of 
A.'s  goods."    Manle,  J.,  said,  **  In  an  action  of  trover,  the 
plaintiff  may  not  always  (certainly  not  always  in  trespass) 
recover  the  fall  valne  of  his  goods.    What  might  be  the  result 
if  it  were  shown  here,  which  it  is  not,  that  the  plaintiff  had 
not  recovered  the  value  in  the  former  action,  I  say  nothing  ; 
but  in  the  present  case,  we  must  take  it,  that  the  plaintiff 
having  his  election  either  to  sue  in  trover  for  a  conversion,  or 
in  an  action  for  money  had  and  received,  elected  to  sue  in  trover, 
and  recovered  the  full  value  from  A."    It  will  be  observed  that 
the  judgment  of  the  Court  is  here  put  on  two  different  grounds, 
each  of  which  gets  rid  of  the  point  in  question    Jervis,  C.  J., 
held,  that  the  proceeds  never  were  money  had  and  received  to 
the  plaintiff's  use,  as  the  effect  of  the  judgment  against  A^ 
relating  back  to  the  moment  of  the  sale,  made  them  his  goods 
at  that  instant.    If  so  the  defendant  was  not  liable  at  all. 
Manle,  J.,  and  Cresswell,  J.,  held,  that  by  the  election  to  sue  in 
trover,  the  plaintiff  threw  himself  upon  the  verdict  of  the  jury 
as  to  what  the  real  value  of  the  property  was.    They  might 
have  given  more  than  it  sold  for,  and  they  happened  to  give 
less.     It  was  no  longer  in  his  power  to  raise  the  question. 
Indeed,  except  in  some  rare  cases,  it  is  hard  to  see  how  the 
question  could  arise  in  a  shape  fit  for  discussion.    It  may  be 
presumed  that  the  judge  would  always  direct  the  jury  to  give 
the  value  of  the  article,  or  of  the  plaintiff's  interest  in  it.    The 
verdict  of  the  jury  must  be  taken  to  be  their  finding  as  to  its 
value.    A  clear  error  might  be  ground  for  a  new  trial,  but  how 
could  a  plaintiff,  while  acquiescing  in  the  verdict,  say  that  it 
was  not  what  it  professed  to  be  ? 

II.  In  detinue  the  judgment  is  to  recover  the  thing  itself  Detinue, 
and  damages  for  its  detention ;  or  if  it  cannot  be  returned, 
then  its  value  ( y).    It  [was  formerly]  in  the  option  of  the  de- 
fendant whether  he  [would]  return  the  thing,  or  pay  its  value  (2). 
And  there  [was]  no  common  law  process  to  compel  him  to  give 

(x)  See  6  M.  &  G.  640,  n. 

(y)  Ptiert  v.  Heyward,  Cro.  Jac.  682 ;  Paler  v.  Hardymany  Yelv.  71. 

(z)  Per  Frowike,  C.  J.,  Keilw.  64,  b ;  Phillip9  ▼.  /ohm,  16  Q.  B.  867. 

z  2 
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it  up  (a).  [But  such  a  power  has  been  given  by  statute  17  &  18 
Vict.  c.  125,  s.  78  (b),]  Where  there  are  several  things  demanded 
the  jury  ought  to  find  the  value  of  each  separately  (c).  The 
rules  as  to  assessing  the  value  of  the  goods,  damages  for  their 
detention,  and  staying  proceedings  upon  their  delivery,  are  just 
the  same  as  in  trover  (d). 

Where  the  verdict  cannot  be  for  a  return  of  the  goods,  on 
account  of  their  destruction  or  previous  re-delivery,  it  will  be 
absolute,  in  the  former  case,  for  their  value  and  damages ;  in 
the  latter  case,  for  damages  only.  In  detinue  for  charters 
which  have  been  burnt,  the  plaintiff  shall  recover  the  whole 
value  of  the  land  {e).  And  it  is  a  good  plea  to  the  further 
maintenance  of  the  action,  that  the  goods  were  delivered  to  and 
accepted  by  plaintiff  since  action,  and  payment  into  Court  of 
1«.  damages  for  detention  (/).  And  where  the  action  was  for 
scrip  certificates  which  had  fallen  in  value  between  the  time  of 
demand  and  re-delivery  before  verdict,  the  judge  left  it  to  the 
jury  to  find,  as  the  measure  of  damages  for  detention,  the 
diminished  price  of  the  scrip  {g).  But  the  plaintiff  must  give 
evidence  of  the  value,  and  where  no  such  evidence  has  been 
given,  if  the  jury  give  a  substantial  sum,  the  Court  will,  on 
leave  reserved,  reduce  it  to  a  nominal  one  (h). 

On  account  of  the  alternative  character  of  a  judgment  in 
detinue,  the  property  in  the  goods  detained  does  not  vest  in  the 
defendant,  till  the  plaintiff  has  signified  his  election  to  abandon 
it  by  issuing  execution  for  the  value,  instead  of  resorting. to  a 
distringas  ad  deliberandum  («). 

III.  In  an  action  for  trespass  to  goods,  the  damages  in 
general  are  measured  by  the  value  of  the  goods,  or  the  amount 
of  injury  done  to  them.  These  have  been  already  sufficiently 
discussed  0),  and  indeed  seldom  present  any  difficulty.  In 
the  case  of  fixtures,  however,  the  mode  of  valuation  may  differ 

(a)  Walker  v.  Needham,  4  Sco.  N.  R.  222. 
(6)  See  ChiU(m  v.   Carrington,  16  C.  B.  780  ;  24  L.  J.  C.  P.  78. 
(c)  8  Vin.  Abr.  39  Detinue,  D.  7  ;  Pawly  v.  Ifolly,  2  W.  Bl.  863.     As  to 
the  effect  of  their  not  assessing  the  value,  see  post,  tit.  Writ  of  Inquiry. 
{d)  See  ante,  pp.  285-804  ;  Phillips  y.  Haytoard,  3  Dowl.  362. 
{e)  8  Yiner,  Abr.  39,  Detinue,  E. 
(/)  Crot^d  V.  Swehy  8  Exch.  169. 
Ig)  WUliams  y.  Archer,  6  C.  R  318. 
(h)  Anderson  r.  Passman,  7  G.  &  P.  193. 
(t)  6  M.  &  a.  640,  n. 
ij)  AniSf  p.  285,  e<  seq. 
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materially,  according  to  the  form  in  which  the  action  is  brought. 
In  trover,  as  we  have  seen,  the  plaintiff  can  only  recover  their 
value  as  chattels  {k).  But  in  trespass  their  actual  value  as 
fixtures  may  be  given.  S.  deposited  the  lease  of  his  house  with 
plaintiff  as  security  for  a  loan,  and  made  an  assignment  of 
fixtures,  undertaking  either  to  mortgage  the  lease  to  the  plain- 
tiff with  power  of  sale,  or  to  allow  him  to  sell  either  fixtures, 
or  lease  and  fixtures  on  the  premises,  without  a  mortgage.  S. 
became  a  bankrupt,  and  his  assignees  in  bankruptcy  seized  the 
fixtures,  and  sold  them  by  auction  for  36/.  It  appeared  that 
this  was  a  fair  price  for  them  when  severed,  but  that  they 
would  have  sold  for  80/.,  if  valued  as  between  incoming  and 
outgoing  tenant.  It  was  held  that  the  plaintiff  was  entitled  to 
the  latter  amount,  as  it  was  not  to  be  presumed  that  he  would 
not  have  sold  them  to  the  eventual  purchaser  of  the  term, 
which  in  case  of  non-payment  he  was  entitled  to  do  (/). 

Special  damage  resulting  from  the  immediate  loss  or  injury  special  damage, 
may  also  be  allowed  for,  if  not  of  too  remote  a  nature.  In  an 
action  for  injury  to  the  plaintiff's  horse  by  a  collision,  it  was 
held  that  he  might  recover  the  keep  of  the  horse  at  the 
farrier's  while  it  was  being  cured,  the  farrier's  bill,  and  the 
difference  between  the  value  of  the  horse  before  and  after  the 
accident.  But  he  could  not  recover  the  hire  of  another  horse 
which  plaintiff  had  been  obliged  to  have  while  his  own  was 
laid  up  (m). 

In  one  case  a  curious  series  of  disasters  was  held  to  be 
chargeable  upon  the  defendant.  His  carriage  was  driven 
against  the  wheel  of  the  plaintiff's  chaise ;  the  collision  threw 
a  person  who  was  in  the  chaise  upon  the  dashing-board ;  the 
dashing-board  fell  on  the  back  of  the  horse ;  the  horse  kicked 
in  consequence,  and  by  kicking  injured  the  chaise.  It  ^as 
held  that  the  plaintiff  might  recover  for  the  whole  of  the  loss 
so  sustained  (n). 

[An  execution  creditor  has  been  held  not  to  be  liable  to  a  Interpleader, 
person  whose  goods  have  been  wrongfully  taken  in  execution 

(k)  Clarke  v.  Holford,  2  C.  &  K.  640,  ante,  p.  292. 

{V)  Thompson  v.  PeUitt,  10  Q.  B.  193 ;  IMovre  v.  Drivhwater,  1  F.  &  F. 
134.] 

(m)  Hughes  v.  Qi««i/tn,  8  C.  &P.  703.  See  Barrow  v.  Amaudf  8  Q,  B. 
695  ;  antCf  p.  304. 

(n)  QUbtrtaon  v.  Richardsorij  5  C.  B.  502. 
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for  any  damage  aastained  by  the  latter  in  oonseqnence  of  their 
sale  nnder  an  interpleader  order.  The  execution  creditor  is 
responsible  for  all  damage  up  to  the  time  of  the  interpleader 
order,  but  what  is  done  nnder  the  order  is  the  consequence  of 
the  judge's  decision  upon  the  interpleader  summons  and  is  not 
the  proximate  consequence  of  the  seizure  ((?).] 

When  a  vessel,  having  been  run  down,  subsequently  becomes 
unmanageable,  and  gets  upon  a  bank,  and  is  lost,  the  presump- 
tion of  law  is,  that  her  eventual  loss  is  attributable  to  the 
effects  of  the  collision,  and  not  to  the  mismanagement  of  the 
crew.  Her  whole  value  consequently  would  be  the  measure  of 
damages  (p).  Where,  however,  the  full  value  of  the  vessel  is 
given  as  compensation  by  a  Court  of  Admiralty,  the  plaintiff 
cannot  recover  anything  in  the  nature  of  demurrage  for  loss  of 
the  employment  of  his  vessel,  or  his  own  earnings,  in  conse- 
quence of  the  collision  {q).  And  even  where  the  Admiralty 
Courts  allow  damages  for  the  detention  of  a  vessel  while  under 
repair,  the  onus  of  proving  the  loss  so  incurred  rests  upon  the 
plaintiffs.  They  must  prove  that  the  vessel  would  have  earned 
freight,  and  that  such  freight  was  lost  by  the  collision.  When, 
for  example,  a  fishing  voyage  is  lost,  or  a  vessel  would  have 
been  beneficially  employed,  such  damages  will  be  given,  but 
not  otherwise  (r). 

I  may  observe  that  in  the  Admiralty  Courts,  where  a  col- 
lision has  occurred,  and  both  parties  are  equally  to  blame,  the 
rule  is  to  divide  the  damages  equally  between  them  («). 

The  cases  in  which  a  plaintiflTs  own  negligence  may  destroy 
his  right  to  recover  for  damage  done,  especially  in  case  of 
collisions,  have  been  discussed  so  fdlly  in  treating  of  remote- 
ness of  damage,  that  I  need  only  refer  the  reader  to  them  (i  )• 
The  liability  of  shipowners  for  any  loss  or  damage  to  any  other 
ship,  or  to  the  goods  on  board  of  any  other  ship,  by  reason  of 
the  improper  navigation  of  their  own  vessel,  is  limited  to  [an 


[(o)  Walker  v.  Olding,  1  H.  &  C.  621  ;  32  L.  J.  Bx.  142.] 

(p)  The  MelUma,  8  Bob.  Adm.  7.  [As  to  loss  caused  by  mismanagement 
of  the  crew,  see  The  Flying  Fish,  anUf  p.  36.] 

(q)  The  Columbtts,  3  Rob.  Adm.  158. 

(r)  The  Clarence,  8  Rob.  Adm.  283. 

(«)  Vaux  V.  Shiver,  8  Moo.  P.  0.  C.  76  ;  [7%«  iftten,  31  L.  J.  Adm.  105. 
The  innocent  owner  of  cargo,  according  to  that  case,  is  entitled  to  wcover  a 
moiety  of  his  damage  from  the  owner  of  each  ship.] 

(0  See  ante,  pp.  36—40. 
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aggregate  amount  not  exceeding  8/.  for  each  ton  of  the  ship's 
tonnage  (u).]  This  act  extends  to  damage  caused  by  col- 
lision (v). 

As  to  cases  in  which  the  costs  of  former  actions  may  be  Oosts  of  fonner 
recoveredt  the  reader  is  referred  to  the  decisions  cited  below,  "***°°*" 
and  to  a  former  chapter  in  which  they  are  discussed  (x). 

There  is  one  distinction  between  trespass  aod  trover,  which  Damages  for  the 
materially  affects  the  question  of  damages.  It  is,  that  as  the  ^^^ 
gist  of  the  former  action  is  the  wrongful  taking,  while  that  of 
the  latter  is  the  wrongful  conversion,  damages  may  be  recovered 
in  trespass  on  account  of  a  stage  of  proceedings  prior  to  that 
which  can  be  noticed  in  trover.  The  manner  in  which  the 
property  was  seized  may  be  the  source  of  substantial  damages, 
in  addition  to  any  which  could  be  given  in  respect  of  their 
detention.  Accordingly  where  the  defendant  wrongfully  seized 
goods,  and  placed  a  man  in  possession  of  them  for  several  days, 
but  allowed  the  plaintiff  to  make  free  use  of  them,  it  was  de- 
cided that  the  owner  might  recover  substantial  damages  (y). 
In  such  a  case,  in  trover,  only  nominal  damages  could  have 
been  given  for  the  conversion.  And  so  in  an  action  for  seizing 
goods  under  an  unfounded  claim  for  a  debt,  damages  may  be 
given  beyond  the  value  of  the  goods,  not  only  for  the  breaking 
and  entering,  but  also  on  account  of  the  false  pretence  of  a  legal 
claim,  and  the  annoyance  and  disturbance  to  the  plaintiff  in 
carrying  on  his  business,  and  the  belief  caused  of  his  insolvency, 
in  consequence  of  which  his  lodgers  left  him  {z).  Where,  Actions  against 
however,  the  action  is  against  two  jointly,  nothing  can  be  given  "^®^ 
in  evidence  as  special  damage  which  is  not  the  joint  act  of  both. 
The  true  criterion  of  damage  is  the  whole  injury  which  the 
plaintiff  has  sustained  from  the  joint  act.  Therefore  the 
malignant  motive  of  one  party  cannot  be  made  a  ground  of 


[(u)  25  &  26  Vict.  c.  63,  s.  54,  ante,  p.  224.  By  the  ancient  law  of  the 
sea,  there  is  no  limitation  to  the  liability  of  a  wrong-doer;  The  Wild  Hanger, 
3S  L.  J.  A  dm.  49.] 

(v)  Abb.  Ship.  240,  8th  ed.,  [616,  11th  ed.]  ;  2  B.  ft  A.  15.  See  ante, 
p.  224.  [And  it  has  operation  on  the  high  seas,  and  applies  both  to  British 
and  foreign  ships  ;   Tke  AmcUia,  32  L.  J.  Adm.  191,  a/nte,  p.  225.] 

{x)  UoUoway  v.  Turner,  6  Q.  B.  928  ;  TindaU  v.  Bell,  11  M.  k  W.  228  ; 
Loton  T.  DeveretiXf  8  B.  &  Ad.  343. 

(y)  Bayliu  t.  FisKer,  7  Bingh.  153 ;  [Mudun  Do$$  t.  Gi^ad  Ihst,  14 
W.  a.  690  ;  14  L.  T.  N.  S.  646,  P.  C] 

(s)  Brewer  v.  Dew,  11  M.  ft  W.  625. 
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aggrayation  of  damages  against  the  other  party,  who  was 
altogether  free  from  any  improper  motive.  In  such  a  case  the 
plaintiff  ought  to  select  the  party  against  whom  he  means  to 
get  aggravated  damage  (a).  "Where,  however,  the  same  motive 
actuated  both,  I  apprehend  there  could  be  no  reason  against 
oflfering  evidence  of  it  (&). 

On  the  same  principle,  in  an  action  by  several,  no  evidence 
can  be  received,  and  no  damages  allowed  in  respect  of  any 
injury  to  one  which  was  not  also  an  injury  to  the  others  {c). 

As  to  actions  for  seizures  under  the  Customs  Acts,  see  anfe^ 
p.  297. 

In  mitigation  of  damages,  the  defendant  may  of  course  show 
anything  which  tends  to  diminish  the  value  of  the  thing 
affected,  or  the  amount  of  loss  incurred,  or  may  negative  the 
malicious  motive  ascribed  to  him. 

Accordingly,  in  trespass  for  destroying  a  picture,  which 
turned  out  to  be  a  scandalous  libel  upon  the  defendant  and 
his  sister,  and  which  was  publicly  exhibited,  Lord  Ellen- 
borough  told  the  jury  that  if  it  was  a  libel  upon  the  persons 
introduced  into  it,  the  law  could  not  consider  it  valuable  as  a 
picture,  and  that  in  assessing  damages  they  must  not  consider 
it  as  a  work  of  art,  but  must  award  the  plaintiff  only  the 
value  of  the  canvas  and  paint,  which  formed  its  component 
parts  {d).  And  so  the  defendant  may  show  that  the  plaintiff 
had  not  an  interest  in  the  goods  to  their  full  value,  and  that 
the  residue  of  the  interest  was  in  himself.  In  such  a  case  the 
plaintiff  can  only  recover  to  the  extent  of  his  own  interest  (e). 
But  this  would  be  no  defence,  even  in  mitigation  of  damBges, 
when  the  residue  of  interest  was  not  in  the  defendant,  but 
some  third  person  (/). 

It  has  been  decided  that  in  trespass  for  taking  goods,  the 


produce  of  goods   defendant  cannot,  even  in  mitigation  of  damages,  offer  evi- 
dence to  show  a  repayment  by  him,  after  action  brought,  of 


(a)  Clark  v.  Nemanty  1  Excfa.  131,  139.    [See  post,  p.  435.] 
{b)  As  to  the  admissibility  of  evidence  of  motive  in  actions  of  tort,  see  ante, 
p.  24,  tt  8tq. 

(c)  BarraU  v.  Collins,  10  Moo.  446. 

(d)  Du  Bost  Y.  Beraford,  2  Camp.  611. 

(c)  Brierly  v.  Kendall,  17  Q.  B.  937  ;   [Tonu  v.  Wilson,  32  L.  J.  Q.  B. 
382,  in  Ex.  Ch.  ;]  ante,  p.  298. 
(/)  IltydwCs  Case,  13  Rep.  69  ;  Stor.  BaUm.  s.  352. 


TRESPASS  TO   GOODS.  313 

money  produced  by  the  sale  of  the  goods.  Lord  Denman 
said,  "  The  rights  of  parties  at  trial  are  the  same  as  they 
were  at  the  commencement  of  the  suit,  or  if  they  are  changed, 
a  plea  pais  darrein  continuance  ought  to  place  the  new  facts 
on  the  record.  It  is  important  to  uphold  the  principle,  that  a 
party  is  entitled  to  recover  by  way  of  damage  all  that  at  the 
commencement  of  the  suit  he  has  lost  through  the  wrongful 
act  of  the  defendant "  {g).  This  decision  is  certainly  opposed 
to  natural  justice,  and  it  seems  equally  opposed  to  the  analogy 
of  other  actions.  In  trover,  as  we  have  seen,  a  re-delivery  of 
the  goods,  even  after  action  brought,  will  authorise  the  jiuy 
to  give  only  nominal  damages,  unless  actual  loss  has  been 
caused  by  the  detention  or  otherwise  (A).  So  in  detinue, 
where  the  goods  have  been  returned  after  the  commencement 
of  the  suit,  the  judgment  is  only  for  the  damages  caused  by 
the  detention  («).  In  trespass,  no  doubt,  an  additional  element 
enters  into  the  verdict.  It  ought  to  comprise  damages  for 
the  manner  of  the  taking,  for  the  value  of  the  thing  taken, 
and  for  the  loss  incurred  by  its  being  taken.    But  when  the  * 

second  item  has  been  already  paid  for,  why  should  it  be  paid 
for  again  in  trespass,  any  more  than  in  trover  or  detinue  ?    It 
is  difficult  to  see  how  any  plea  puis  darrein  continuance  could 
have  been  framed,  which  would  not  have  been  bad  on  general 
demurrer,  unless  it  had  alleged  that  the  money  was  paid  and 
accepted  in  fall  satisfaction  of  all  the  causes  of  action,  which 
it  obviously  was  not.    Anything  short  of  this  would  have 
been  merely  a  plea  to  the  damages,  and  have  left  the  taking 
unanswered  {k).    No  doubt  the  defendant,  instead  of  paying 
the  money  to  the  plaintiff,  might  have  paid  it  into  Court. 
But  such  a  course  would  clearly  have  been  less  beneficial  to 
the  plaintiff,  since  it  would  have  forced  him  to  stop  his  action, 
or  continue  it  at  the  risk  of  losing  his  costs  (/)  ;  it  is  hard 
then  to  see  why  it  should  be  so  much  more  beneficial  to  the 
defendant.    Nor  is  this  like  an  attempt  to  surprise  the  plain- 
tiff by  setting  up  a  new  defence,  such  as  title  in  another, 


(g)  RwndU  v.  Little,  6  Q.  B.  174. 

(A)  Moon  T.  Raphael,  2  Bingh.  N.  0.  315. 

(t)   WUliamt  t.  Archer,  5  C.  B.  318. 

{h)  1  W.  Saund.  28,  a,  n.  3.     [1  Wms.  Notes  to  Saund.  23,  n.  (1).] 

(0  Rvktahehw  v.  Whalley,  16  Q.  B.  397. 
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becauBe  if  true  at  all  it  mnst  be  perfectly  known  to  him. 
Nor,  finally,  does  it  come  within  the  rule  which  requires  pay- 
ment after  action  to  be  pleaded,  because  it  would  have  been 
no  defence  if  it  had  been  pleaded  (m)., 

In  the  same  case  a  question  was  raised,  whether  an  attorney, 
sued  in  trespass  for  seizing  goods,  might  give  in  eyidence  a 
judgment  under  which  he  had  acted  in  issuing  a  fi.  fa.  No 
decision  seems  to  have  been  given  upon  this  point.  On  prin- 
ciple it  would  seem  to  be  admissible  iu  mitigation  of  damages, 
as  showing  the  character  of  the  act,  and  the  absence  of  all 
malicious  motive. 
Evidence  of  col-  Matter  of  a  merely  collateral  nature  cannot  be  given  in 
^*®"^  "?**^'  ^    reduction  of  damages.     For  instance,  where  the  action  was 

for  injury  caused  by  a  collision  at  sea,  the  defendant  was  not 
allowed  to  deduct  from  the  amount  of  loss  proved,  any  money 
paid  to  the  plaintiff  by  his  insurers  in  respect  of  the  same 
damage.  This  would  be  to  make  the  wrong-doer  pay  nothing, 
and  take  all  the  benefit  of  the  insurance  without  the  burthen 
of  the  premium  (n).  On  the  same  principle,  in  trespass  for 
taking  away  goods  sold  by  defendant  to  plaintiff,  and  not  paid 
for  according  to  contract,  the  plaintiff  is  entitled  to  their  fnll 
value.  The  jury  cannot  take  into  consideration  the  debt  due 
in  respect  of  them  from  the  plaintiff  to  the  defendant,  because 
the  retaking  by  the  latter  would  be  no  answer  to  an  action  by 
him  for  their  price  {o). 
Actiona  against  This  is  the  most  proper  place  for  noticing  actions  against 
Bheriff.  ^^le  sheriff  by  the  debtor,  or  supposed  debtor,  for  an  unlawful 

execution.  In  such  cases  the  sheriff  appears  as  a  wrong-doer, 
and  damages  against  him  are  regulated  on  much  the  same 
principles  as  against  other  persons.  The  rule  was  discussed 
lately  in  the  Court  of  Queen's  Bench  under  the  following  cir- 
cumstances. The  action  was  trespass  against  the  sheriff  and 
his  bailiff  for  breaking  the  plaintiff's  house,  and  seizing  his 
goods ;  it  appeared  that  a  former  execution  for  the  same  debt 
270/.  had  been  put  in,  and  the  debt  had  been  paid  to  a  person 
at  the  bailiff's  oflBce.    He  never  paid  it  over,  and  the  execu- 


(m)  See,  too,  per  Lord  Abinger,  C.  B.,  11  M.  &  W.  744. 
(n)  Yatet  v.  Whyte,  4Bingh.  N.  C.  272. 

(o)  Oillard  t.   Brittan   8  M.  &  W.  575  ;   [Page  v.  Cow^}ee,  L.  R.   1 
P.  C.  App.  127.     See  ante,  p.  800.] 
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tion  creditor  never  received  it.  Upon  this  account  execution 
was  put  in  by  the  same  sheriff,  which  was  the  ground  of 
action.  The  goods  were  not  sold  ;  but  a  man  remained  in 
possession  several  days.  The  jury  gave  a  verdict  for  400/.  It 
was  held  that  these  damages  were  not  excessive  against  the 
sheriff ;  per  Cur.  "  If  the  second  execution  had  been  put  in 
merely  by  mistake,  or  with  a  view  bond  fide  to  try  any  ques- 
tion which  might  fairly  have  been  tried  between  the  sheriff 
and  the  plaintiff,  we  should  have  thought  the  damages  ex- 
cessive as  against  the  sheriff,  as  they  greatly  exceeded  the 
pecuniary  loss  sustained.  Sheriffs  acting  bond  fide  are  entitled 
to  and  will  always  have  the  protection  of  the  Court.  The 
jury  appear  to  have  thought  that  this  was  a  case  in  which  the 
process  of  the  Court  had  been  abused,  and  a  gross  outrage  was 
committed  under  the  forms  of  law.  We  cannot  say  that  they 
were  wrong  in  coming  to  this  conclusion,  and  if  they  were 
right,  we  should  not  be  justified  in  interfering  in  behalf 
of  the  sheriff  with  the  amount  of  compensation  which  they 
have  awarded  in  the  exercise  of  their  constitutional  func- 
tions "  {p). 

A  question  has  arisen  several  times  as  to  the  amount  of  Damages  when 
damages,  where  the  sheriff  has  taken  goods  under  a  regular  j^^^^^br^l" 
fi.  fa.,  but  has  been  guilty  of  such  an  irregularity  iu  executing  ing  open  outer 
it  as  makes  him  a  trespasser  ab  initio.    It  is  laid  down  in  ^^^' 
Semayne^s  case  (g),  that  the  sheriff  cannot  break  the  defen- 
dant's house  by  force  of  a  fi.  fa.,  but  he  is  a  trespasser  by  the 
breaking,  and  yet  the  execution  which  he  then  doth  in  the 
house  is  good.    If  this  be  so,  damages  against  him  ought 
only  to  be  for  the  breaking,  and  not  for  the  seizure.    On  the 
other  hand,  there  seems  to  be  an  almost  insuperable  difficulty 
in  the  way  of  framing  any  plea  which  shall  not  leave  the 
taking  without  justification,  and,  unless  it  can  be  justified, 
nothing  short  of  entire  damages  can,  it  seems,  be  given.    It  is 
settled  that  the  door  being  open  is  a  condition  precedent  to 


(p)  Ortgory  y.  Cotterell,  1  B.  &  a  360  ;  22  L.  J.  Q.  B.  217.  [It  was 
decided  in  this  case  in  the  Bx.  Gh.  that  the  sheriff  is  responsible  not  only  for 
the  wrongful  acts  of  his  officers,  but  for  those  of  persons  employed  by  them,  if 
done  by  colour  of  the  warrant ;  5  E.  &  B.  571 ;  25  L.  J.  Q.  B.  33.  The 
high  bailiff  of  a  county  court  is  in  a  similar  position  ;  Burton  v.  Lc  Oroa,  34 
L.  J.  Q.  B.  91.] 

(q)  5  Bep.  93,  a ;  1  Sm.  L.  0.  92,  6th  ed. 
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executing  the  writ  in  the  dwelling-house,  and  that  the  aver- 
ment is  material.    Therefore  when  in  trespass  for  breaking 
the  plaintiff's  house,  and  arresting  him  therein,  the  defendant 
pleaded,  except  as  to  the  breaking,  an  arrest  under  a  ca.  sa., 
the  door  being  open,  and  this  averment  was  traversed  with 
success;  it  was  held  that  damages  might  be  given  not  only 
for  the  breaking  and  entering,  but  also  for  the  arrest  (r). 
This,  however,  was  a  case  of  personal  arrest,  and  in  a  later 
instance  Parke,  B.,  asked,  "  whether  there  was  any  authority 
for  saying  that  the  same  doctrine  applied  to  an  execution 
against  goods?"  (s).    There  is  an  exactly  similar  case;  the 
action  was  for  breaking  and  entering  plaintiff's  house,  seizing 
his  goods,  and  compelling  him  to  pay  a  sum  of  money  to  with- 
draw from  possession.    The  defendant  justified  under  a  writ 
of  fi.  fa.,  the  outer  door  being  at  the  time  open.    The  jury 
found  that  it  was  shut,  and  gave  720/.,  observing  that  that 
sum  was  meant  to  include  220/.  paid  by  the  plaintiff,  under 
protest,  to  induce  the  defendant  to  withdraw  the  execution. 
A  motion  was  made  to  reduce  the  damages,  on  the  ground 
that  the  execution  was  valid,  though  the  entry  was  a  trespass, 
and  therefore  the  amount  of  the  levy  ought  not  to  have  been 
given.    The  Court,  in  giving  judgment,  after  observing  that 
the  only  plea  of  justification  under  the  writ  of  fi.  fa.  was  one 
which  alleged  that  the  defendant  entered  for  the  purpose  of 
making  a  levy,  the  outer  door  being  open,  and  that  this  allega- 
tion was  found  against  them,  as  well  as  the  plea  of  not  guilty, 
proceeded  to  say,  "The  defendants  therefore  could  not  avail 
themselves  of  the  writ  of  fi.  fa.  under  the  plea  of  the  general 
issue,  and  were,  upon  the  state  of  the  record,  without  defence 
in  regard  to  the  amount  exacted  to  induce  them  to  withdraw ; 
the  jury  were  warranted  in  including  the  amount  so  exacted 
in  damages.    The  state  of  the  record  before-mentioned  renders 
it  unnecessary  to  consider  how  far,  and  to  what  extent,  a  levy 
under  a  writ  of  fi.  fa.  can  be  justified,  where  properly  pleaded, 
when  the  possession  of   the  goods  has   been  illegally  ob- 
tained" (t).    When  the  question  next  arises  we  may  expect 
some  phenomenon  of  special  pleading  to  meet  the  possibility 


(r)  Kerhey  v.  Denby,  1  M.  &  W.  336. 

(«)  Percival  ▼.  Stamp,  9  Exch.  167,  170  ;  23  L.  J.  Ex.  25. 

(t)  Brunswick  ▼.  Slounnan,  8  C.  B.  317,  330. 
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BO  cautiously  hinted  at.  Probably  the  real  importance  of  the 
doctrine  above  stated  will  be  felt  when  the  action  is  not 
against  the  sheriff  or  his  bailiffs,  but  against  the  execution 
creditor,  for  the  proceeds  of  the  sale.  Should  he  be  successful 
in  separating  himself  from  any  connection  with  the  unlawful 
entry,  he  may  be  held  entitled  to  retain  the  goods,  on  the 
ground  that  the  execution  was  valid,  and  that  he  cannot  be 
put  in  a  worse  position  on  account  of  improper  conduct  which 
he  did  not  sanction,  and  which  was  not  the  act  of  his  agent, 
but  of  a  public  officer  obeying  the  mandate  of  a  Court  of 
Justice  (w). 

I  may  observe  that  the  outer  door  of  an  out-house  may  be  Breaking  outer 
broken  open  for  the  purpose  of  executing  a  fi.  fa.  {x),  but  not  J^^  °^  ***  ^^^ 
in  making  a  distress  (y).  The  cases  were  reconciled  by  Lord 
Campbell,  C.  J.,  on  the  ground  that  a  distinction  may  rea- 
sonably be  made  between  the  powers  of  an  officer  acting  in 
execution  of  legal  process,  and  the  powers  of  a  private  indi- 
dual,  who  takes  the  law  into  his  own  hands,  and  for  his  own 
purposes  {z). 

"Where  a  fi.  fa.  has  been  executed  in  a  place  where  the  Seizing  goods 
Court  had  no  authority,  as  for  instance,  out  of  the  jurisdiction  l^^^^  jurlsdic- 
of  the  Court,  the  measure  of  damages  is  the  whole  value  of 
the  goods  seized,  and  not  the  amount  of  injury  actually  sus- 
tained. To  admit  the  latter  mode  of  estimating  damages 
would  be,  in  effect,  allowing  the  illegal  proceedings  to  stand 
'  good  (a). 

When,  after  a  wrongful  seizure  by  the  sheriff,  the  goods  Payment  of 
are  taken  from  him  by  another  wrong-doer,  from  whom  the  ™o'^®y*o''«<»^®'"- 
right  owner  can  only  obtain  them  by  payment,  he  may,  in  an 
action  against  the  sheriff,  recover  as  special  damage  the  money 
necessarily  so  paid  (5).    And  on  the  same  principle  the  sheriff 

(u)  See  7  H.  lY.  85,  Com.  Dig.  Trespass,  0.  1,  4  Inst.  817  ;  Robinaon  ▼. 
VaughtoTiy  8  0.  A  P.  265 ;  Wilson  v.  Tumman,  6  M.  A  G.  236  ;  Ly(mt  v. 
Martin,  8  A.  ft  E.  512  ;  Freeman  t.  Rosher,  18  Q.  B.  780 ;  ISmithy,  Hol- 
brooke, 9  Ir.  L.  R.  155.] 

(x)  Penton  v.  Browne^  1  Sid.  186. 

iy)  9  Yin.  Abr.  128,  Distress  (E.  2),  pi.  6 ;  Brown  v.  Olenn,  16  Q.  B. 
254. 

(2)  16  Q.  B.  257.  [Both  in  the  case  of  distress  and  execution,  a  bailiff 
may  break  open  the  door  to  retake  possession  if  there  has  been  no  abandon- 
ment ;  Bannister  t.  Hyde,  3  E.  &  E.  627  ;  29  L.  J.  Q  B.  141.] 

(a)  SoweU  v.  Champion,  6  A.  &  E.  407. 

(h)  Keene  v.  Diike,  4  Ezch.  388. 
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is  liable  to  all  the  costs  of  an  illegal  arrest,  and  not  the 
original  plaintiff,  unless  he  was  priyy  to  it  (c). 

We  have  before  observed  {d)  that  in  trover  bj  a  bankmpt's 
assignees,  who  would  themselves  have  had  to  sell,  the  juiy 
seldom  give  greater  damages  than  the  amount  at  which  the 
goods  actually  sold  (e) ;  and  even  may  allow  the  sheriff's 
expenses,  if  there  were  no  circumstances  making  a  sale  by 
him  more  unfavourable  to  them  than  if  it  had  not  taken 
place  (/).  Bat  where  the  plaintiff  is  himself  the  owner  of  the 
goods,  and  sues  in  trespass,  the  amount  of  damages  is  entirely 
for  the  jury,  and  they  are  not  limited  to  the  amount  for  which 
the  goods  sold,  though  he  had  himself  intended  to  sell  them, 
and  the  sale  was  conducted  by  the  auctioneer  whom  he  had 
commissioned  for  that  purpose  (g). 

When  in  an  action  against  the  sheriff  for  seizing  goods, 
evidence  was  offered  in  reduction  of  damages,  that  the  sheriff 
had  made  certain  payments  on  account  of  rent  and  executions, 
which  it  was  admitted  he  was  bound  to  satisfy,  the  Court 
considered  it  doubtftil  whether  such  evidence  was  in  general 
admissible.  In  the  particular  instance,  however,  it  was 
allowed,  as  the  plaintiffs  had  in  their  own  notice  of  demand 
expressly  excepted  the  sums  in  question  (A). 

When  there  is  a  doubt  respecting  the  property  of  goods 
which  the  sheriff  is  directed  to  seize,  he  may  summon  a  jury, 
in  the  nature  of  an  inquest  on  ofiQce,  to  satisfy  himself 
whether  the  goods  belong  to  the  debtor  or  not.  Their  verdict 
does  not  bind  the  rights  of  the  parties,  but  it  will  go  in 
mitigation  of  damages,  if  they  find  that  the  goods  are  those 
of  the  debtor,  and  it  should  happen  that  they  are  not(V). 
In  general,  however,  the  modem  remedy  by  interpleader, 
under  1  &  2  W.  IV.  c.  58,  s.  6,  will  be  found  more  effectual, 

lY.  The  action  of  replevin  is  an  anomalous  one,  in  this 
respect,  that  both  plaintiff  and  defendant  are  actors  in  the  suit. 
In  fact,  it  consists  of  two  cross  actions ;  in  which  one  party 


(c)  Anon.  1  Chit.  580. 

(d)  Ante,  p.  289. 

{€)  WhUehotue  ▼.  Athinson,  S  C.  &  P.  844. 
(/)  Clark  V.  Nichohon,  6  C.  &  P.  712 ;  1  0.  M.  &  R.  724,  S.  C. 
(v)  Lockley  v.  Pye,  8  M.  &  W.  133. 
(h)  Ooldsmid  v.  Jtaphael,  8  Soo.  385. 

(i)  Dalton,  Sheriff,  146,  Gilb.  Execution,  21,  4  T.  E.  638 ;    Soberls  t. 
Thomat,  6  T.  &.  88. 
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claiins  damages  for  haying  his  goods  seized,  while  the  other 
party  claiins  satisfaction  for  some  demand  out  of  which  the 
seizure  arose.  One  result  of  this  peculiarity  is,  that  either  party 
may  obtain  damages  (A;). 

Should  a  verdict  be  found  for  the  plaintiff,  the  jury  assess 
the  damages  as  in  an  ordinary  action  of  trespass.  Unless 
special  damage  is  laid,  they  are  generally  only  costs  of  the 
replevin  bond,  and  in  practice  [were,  before  19  &  20  Vict., 
0.  108,]  always  assessed  at  2L  28.  in  London,  Middlesex,  York, 
and  some  other  places  ;  2/.  10«.  elsewhere  (0.  [They  now  depend 
on  the  amount  distrained  for  (m).]  These  are  all  he  is  in  fairness 
entitled  to,  as  he  has  already  been  given  back  possession  of  the 
goods  distrained. 

Should  the  defendant  be  successful,  the  case  requires  more 
consideration,  as  several  courses  are  open  to  him  at  Common 
Law,  and  by  Statute. 

No  damages  are  recoverable  at  the  Common  Law  by  the  At  common  law. 
defendant   in  an  action  of  replevin,  or  second  deliverance. 
Should  there  be  a  verdict  for  the  defendant,  or  the  plaintiff 
be  nonsuited,  the  judgment  at  Conmion  Law  would  merely  be 
for  a  return  of  the  goods  (n). 

By  the  combined  effect  of  two  statutes,  7  Hen.  VIII.  c.  4,  By  Btatutea  of 
s.  3,  and  21  Hen.  VIIL  c.  19,  s.  Sj^every  avowant,  and  HemyVlll. 
every  person  who  makes  avowry  or  cognisance,  or  justifies  as 
bailiff  in  any  replegiare  or  second  deliverance  for  any  rent, 
custom,  or  service,  or  for  damage  feasant  upon  any  distress 
taken  in  any  land  or  tenement ;  if  the  avowry,  &c.,  be  found 
for  him,  or  the  plaintiff  be  nonsuited,  or  otherwise  barred, 
shall  recover  his  damages  and  costs  that  he  has  sustained,  as 
the  plaintiff  should  have  done  if  he  had  recovered. 

An  executor  who  avows  or  makes  cognisance  under  the  pro- 
visions of  32  Hen.  VIIL  c.  87,  may  recover  damages  under  the 

[(k)  Money  can  now  be  paid  into  conrt  by  a  plaintiff  in  replevin,  in  answer 
to  an  avowry ;  C.  L.  P.  Act,  1860,  28  k  24  Vict.  c.  126,  a.  23.] 

{I)  Chit.  Prac.  1030,  9th  ed.,  Archb.  Prac.  (1863)  385.  It  is  doubtful 
whether  special  damages  arising  from  an  injury  to  the  goods  by  defendant  or 
otherwise,  can  be  recovered  ;  Connor  v.  Bentley,  1  Jebb  &  Sy.  Ir.  Bep. 
246.  [See  OgneWt  coie^  3  Leon.  213  ;  Atkinson  v.  NesbiU,  9  Ir.  L.  R.  271, 
and  cases  cited  there.] 

[(m)  19  &  20  Vict.  c.  108,  Schedule  C.  ;  Chitty's  Arch.  Plr.  1092, 12th  ed. 
By  8.  71,  a  deposit  may  be  made  instead  of  security  being  given.  This  statute 
is  extended  to  all  cases  of  replevin  by  28  &  S4  Vict.  c.  126,  s.  22.] 

{n)  Ohit.  Forms,  584,  7th  ed.  ;  Tidd,  Forms,  607. 
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aboTe  clauses  {o);  but  they  do  not  apply  where  the  defendant 
avows,  &c.,  for  any  amercement  by  a  Court  Leet  or  Court  Baron 
(p);  nor  where  the  defendant  pleads  property  in  the  thing 
distrained  (q). 

By  17  Car.  II.  c.  7,  s.  2,  where  in  replevin  for  arrears  of  rent, 
the  plaintiff  shall  be  nonsuit  before  issue  joined,  the  defendant 
is  to  make  a  suggestion  in  the  nature  of  an  avowry  or  cognis- 
ance, upon  which  a  writ  of  inquiry  is  to  issue  ;  and  a  similar 
writ  is  to  be  awarded  where  the  defendant  has  judgment  on 
demurrer,  s.  3 ;  and  the  jury  are  to  inquire  the  value  of  the 
goods,  or  cattle  distrained,  and  the  rent  in  arrear.  Upon  the 
return  of  the  writ,  defendant  is  to  have  judgment  to  recover  the 
arrears  of  rent,  if  the  goods,  &c.,  amount  to  that  sum  ;  and  if 
not,  then  the  value  of  such  goods,  &c.,  with  his  full  costs  of 
suit.  Where  the  plaintiff  is  nonsuit  after  issue  joined,  or  if  the 
verdict  shall  be  against  the  plaintiff,  then  the  jury  who  are 
empannelled  must  make  the  same  inquiry.  And  if  they  omit 
to  do  BO,  no  other  jury  can  (r).  But  the  defendant  is  under  no 
obligation  to  proceed  by  this  statute ;  therefore,  in  such  a  case, 
the  defendant  may  enter  up  judgment  de  retomo  habendo  at 
Common  Law,  even  after  error  brought  («) ;  and  where  the  jury 
found  the  amount  of  damages  and  costs,  but  not  the  value  of  the 
distress  or  the  rent  in  arrear,  it  was  held  that  it  might  be  taken 
to  be  a  good  judgment  under  stat.  21  Hen.  VIII.  c.  19,  s.  3  (/). 

Stat.  43  Eliz.  c.  2,  s.  19,  enacts,  that  where  goods  seized 
under  a  distress  for  poor  rates  are  replevied,  and  the  issue  is 
found  for  the  defendant,  or  the  .plaintiff  is  nonsuit  after 
appearance,  the  defendant  shall  recover  treble  damages. 
Treble  damages,  under  this  act,  are  three  times  the  amount 
of  the  charges  incurred  in  respect  of  the  distress ;  but  not 
three  times  the  amount  of  the  sum  distrained  for  also. 
Therefore,  where  the  plaintiff  had  failed  to  proceed  with  his 
writ,  he  was  held  liable  to  the  sum  due,  and  three  times  the 
broker's  charges  (m). 


(o)  Famell  v.  Keightley,  2  Roll.  Rep.  457. 

Ip)  Porttr  V.  Gray  ;  Cro.  Elia.  301 ;  Samuel  v.  Soder^  Cro.  Jac.  520. 
(q)  Hard.  158. 

(r)  Sheajte  v.  Culptprr,  1  Lev.  255 ;  Herbert  v.  Walterg,  1  Ld.  Raym.  59 ; 
Kynatton  v.  Mayor  of  Shrewsbury j  2  Str.  1052. 
*(«)  Jiees  V.  Morgan,  3  T.  R.  349. 
it)  Gamon  v.  Jones,  4  T.  R.  509. 
(«)  Newman  v.  Btmardy  10  Bingh.  274. 


ILLEGAL  DISTRESS.  321 

V.  Illegal  distress. 

The  damages  in  suits  of  this  nature  depend  greatly  upon  the 
form  in  which  the  action  may  be  brought.  Where  the  defen- 
dant can  be  treated  as  a  trespasser  ah  initio,  so  as  to  make  his 
possession  of  the  goods  wholly  wrongful,  their  entire  value 
will  be  recoverable.  "When  it  is  necessary  to  sue  for  conse- 
quential damage,  the  plaintiff  can  only  obtain  damages  for  the 
special  injury  he  has  suffered,  which  may  be  very  slight,  where 
he  was  really  in  fault,  and  liable  to  a  seizure  of  his  goods. 

The  action  must  always  be  for  consequential  damages  where  Form  of  action 
any  irregularity  has  been  committed  in  distraining  for  rent.  7^^^^^^"^' 
This  is  enacted  by  11  Geo.  II.  c.  19,  s.  19,  which,  after  reciting  committed  in 
that  some  irregularity  is  occasionally  committed,  for  which  the  distraining  for 
party  distraining  is  deemed  a  trespasser  ah  initio,  and  the  plain- 
tiff has  been  entitled  to  recover  the  full  value  of  the  rent  for 
which  the  distress  was  taken,  provides,  that  where  any  distress 
shall  be  made  for  any  rent  justly  due,  and  any  irregularity  or 
unlawful  act  shall  be  afterwards  done  by  the  party  distraininfr, 
or  his  agent,  the  distress  shall  not  therefore  be  deemed  unlaw- 
ful, nor  the  persons  making  it  trespassers  ah  initio ;  but  the 
parties  aggrieved  shall  recover  fiill  satisfaction  for  the  special 
damage  they  shall  have  sustained,  and  no  more,  in  an  action 
of  trespass,  or  on  the  case,  at  the  election  of  the  plaintiff. 
And  no  tenant  shall  recover  in  an  action  [for  any  such  unlawful 
act  or  irregularity],  if  tender  of  amends  have  been  made  before 
action  brought  {x), 

[It  was  for  some  time  assumed  that  under  this  section  a 
plaintiff  might  always  recover  nominal  damages  for  an  irregu- 
larity, but  it  is  now  settled  that  the  plaintiff  can  only  recover 
where  actual  damage  is  proved  (y).] 

The  following  are  the  principal  species  of  irregularity  for 
which  actions  may  be  brought : 

Actions,  for  excessive  distress  arise  out  of  the  statute  52  Action  for  an 
Hen.  III.  c.  4  (2),  which  provides  that  distresses  shaU  be  J^^'''®'^^' 
reasonable  and  not  too  great     And  they  that  take  great  and 

{x)  Ibid.y  8.  20. 

[(y)  hodyera  v.  Parker^  18  C.  B  112;  26  L.  J.  C.  P.  220;  Luasv. 
Tarleion,  3  H.  &  N.  116 ;  27  L.  J.  Ex.  246.] 

(z)  Probably  the  action  would  lie  even  independently,  for  Lord  Coke  says  of 
ih\A  statute,  it  agreeth  with  the  reason  of  thet:ommon  Law.  2  Inst.  107, 1  M. 
&  W.  447. 
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nnreasonable  distresses  shall  be  grievously  amerced  for  the 
excess  of  snch  distresses.  And  such  actions  must  always  be 
in  case  {a).  Damages  for  an  excessive  distress,  whei'e  the 
goods  have  been  sold,  will  depend  upon  the  loss  and  incon- 
venience the  plaintiff  has  been  pot  to  by  having  an  unnecessary 
amount  of  his  goods  taken  from  him.  If  the  amount  for  which 
they  sold,  beyond  the  claim  against  him,  has  not  been  returned 
to  him,  of  course  it  will  form  part  of  the  damages  (ft).  In  order 
to  estimate  whether  the  amount  taken  was  excessive  or  not, 
their  value  must  be  calculated  according  to  the  sum  which  they 
would  fetch  at  a  broker's  sale,  not  at  the  price  which  could  be 
obtained  for  them  from  an  incoming  tenant  in  the  same  line 
of  business  as  the  plaintiff  {c\  because  the  former  is  their 
value  for  the  purpose  of  satisfying  the  defendant's  demand. 
Where,  however,  the  declaration  makes  no  mention  of  a  sale, 
either  as  special  damage,  or  by  way  of  substantive  complaint, 
damages  can  only  be  recovered  in  respect  of  the  detention  up 
to  the  time  they  were  sold,  and  not  in  respect  of  the  sale 
itself  {d),  [In  a  recent  case,  in  which  there  had  been  no  sale 
and  no  actual  damage  was  shown  to  have  been  sustained,  the 
Court  of  Exchequer  were  of  opinion  that  in  every  case  of 
excessive  distress  there  must  be  some  loss  or  inconvenience  for 
which  a  jury  ought  to  be  told  that  they  must  find  some 
damages  either  nominal  or  substantial  (e).] 

On  the  other  hand,  when  the  distress  is  so  excessive  on  the 

face  of  it,  that  some  of  the  things  must  be  supposed  to  have 

been  taken  without  shadow  of  claim,  as  where  6  oz.  of  gold 

and  100  oz.  of  silver  were  taken  for  a  debt  of  68,  Sd.,  trespass 

will  lie  (/). 

.     .       No  action  at  all  is  maintainable  for  distraining  for  more 

*     rent  than  is  due,  provided  the  distress  is  not  excessive  as  to 

\\ti^^^*'  '     ^Yis,i  which  is  due;-  and  an  assertion  that  the  distress  was 

jwv    '    J^^*'  "f^^  Wooderofi  v.   Thompson,  8  Lev.  48;    Lynne  v.  Moody,  2  Stra.  851. 
IHugJiea  y.  Browne,  7  Ir.  L.  492.1 
{d)  See  per  Parke,  B.,  1  M.  &  W.  448. 

(c)  WeUs  T.  Moody,  7  C.  &  P.  59.  [The  price  realised  at  the  sale  is  not  a 
conclusive  test  of  the  value;  Smith r.  Ashforth,  29 L.  J.  Ex.  259.  There  sub- 
stantial damages  were  recovered,  though  the  sale  did  not  realise  the  rent 
due.] 

(d)  Thompson  v.  Wood,  4  Q.  B.  493. 

[Ce)  Chandler  v.  Dovlton,  3  H,  &  C.  553;  34  L.  J.  Ex.  89.] 
(/)  HvAchins  V.  Chamhers,  1  Burr.  579  ;  Crowther  v.  Ramsbottom,  7  T.  E. 
658. 
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made  maliciously,   will  not  render  a   count  to  that  eflfect 
good  ( g). 

By  B.  3  of  2  W.  &  M.  sess.  1,  c.  5,  s.  3,  loose  corn  or  hay  may  be  Irregularity  in 
distrained  for  rent,  but  it  cannot  be  remoyed  from  the  land  till  or^^y^^/g^w. 
it  is  either  replevied,  or  sold  in  default  of  replevying.  ing  crops. 

By  11  Geo.  II.  c.  19,  s.  8,  growing  crops  may  be  seized  for 
arrears,  and  cut,  cured,  and  laid  up  when  ripe  in  bams,  &c., 
upon  the  premises,  and  appraised  or  sold  in  the  same  manner 
as  other  goods  or  chattels  ;  and  the  appraisement  to  be  taken 
when  cut,  gathered,  cured,  and  made,  and  not  before. 

Tender  of  rent  in  arrear,  and  cost  and  charges  of  making 
distress,  and  which  shall  have  been  occasioned  thereby,  at  any 
time  before  com,  &c.,  is  ripe,  cut,  and  cured,  to  put  an  end  to 
distress  (Ji), 

Where  there  has  been  an  excessive  distress  by  taking  corn 
or  hay  loose  (under  2  W.  &  M.  sess.  1,  c.  5,  s.  3),  or  growing 
crops  (under  11  Geo.  II.  c.  19),  the  measure  of  damage  is  not 
the  full  value  of  the  crops,  beyond  the  amount  which  ought 
to  have  been  taken,  because  the  tenant  is  not  ultimately 
deprived  of  them.  It  is  simply  such  a  sum  as  is  a  compensa- 
tion for  the  additional  expense  of  a  distress,  and  of  keeping 
possession  of  that  part  of  the  crops  which  it  was  unnecessary 
to  take  during  the  time  of  possession ;  and  some  compensa- 
tion for  the  loss  of  absolute  ownership,  and  power  of  dispo- 
sition for  the  same  time ;  or  if  the  tenant  has  replevied,  then 
a  compensation  for  the  additional  expense  and  inconvenience 
of  replevying  to  a  larger  amount.  If  moveables  have  been 
distrained  on  along  with  growing  crops,  the  probable  value  of 
the  latter  cannot  be  taken  as  a  present  satisfaction  of  the 
rent  to  that  amount,  so  as  to  make  the  landlord  a  wrong- 
doer, by  taking  and  selling  all,  or,  as  the  case  may  be,  the 
excess  of  moveable  chattels,  and  liable  for  their  value.  He 
has  a  right  to  apply  those  which  are  immediately  productive 
in  satisfaction  of  the  rent  pro  tanto,  and  hold  a  reasonable 


ig)  Tancred  v.  Leyland,  16  Q.  B.  669  ;  [Qlynn  v.  Thomas,  11  Ex.  870  ; 
26  L.  J.  Ex.  125  ;]  Steveiuon  v.  Newnham,  13  C.  B.  285 ;  22  L.  J.  C.  P. 
110;  overruling  Taylor  v.  Jlenniker,  12  A.  &  E.  488.  [It  is  settled  law 
that  a  distrainor  may  jtutify  for  any  cause  which  existed  at  the  time,  although 
he  set  up  a  different  one  ;  Phillips  v.  WhiUed,  2  E.  &  £.  804  ;  29  L.  J.  Q. 
B.  164.1 

{h)  Ibid.,  8.  9. 

Y   2 
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part  of  the  present  unproductive  fund  as  a  security  for  the 
balance  (*'). 

In  one  case  arising  out  of  the  latter  statute,  it  was  decided 
that  a  sale  of  growing  crops  was  wholly  void  unless  the  pro- 
visions of  the  act  were  complied  with  ;  and  that  no  action 
could  be  maintained  for  consequential  loss  arising  from  a 
premature  sale,  since  it  was  such  a  nullity  that  no  legal  damage 
could  be  sustained  from  it  {k).  This  decision,  however,  is 
opposed  to  a  later  one  where  a  similar  question  arose.  A 
landlord  seized  growing  crops  under  a  distress  for  rent,  and 
sold  them  before  they  were  cut,  contrary  to  the  statute. 
They  were  afterwards  cut  and  carried  away  by  the  purchaser. 
It  appeared  that  they  sold  for  the  full  amount  they  would 
have  fetched,  if  sold  at  the  proper  time ;  and  that  rent  to  an 
amount  gi-eater  than  their  value  was  due.  Nominal  damages 
only  were  given.  Lord  Lyndhurst,  0.  B.,  said,  "By  the 
tenns  of  the  Act,  the  party  injured  by  an  unlawful  act,  com- 
mitted after  a  lawful  distress,  is  only  to  recover  to  the  amount 
of  the  damage  he  has  actually  sustained.*'  Bayley,  B.,  asked 
"  What  damage  is  the  plaintiff  entitled  to  ?  Why,  the  differ- 
ence  between  the  amount  for  which  the  crops  would  have 
sold,  if  the  sale  had  been  regular,  and  that  which  they  actually 
sold  for"(0.  [The  form  of  the  rule  in  this  caee  merely 
rendered  it  necessary  for  the  Court  to  decide  that  the  plaintiff 
was  not  entitled  to  more  than  nominal  damages,  but  the 
grounds  of  decision  would  have  justified  a  verdict  for  the 
defendant;  and  it  has  since  been  decided,  in  a  similar  case, 
that  where  the  plaintiff  fails  to  prove  special  damage  he  is  not 
entitled  to  nominal  damages,  but  the  defendant  is  entitled  to 
the  verdict  (m).] 
Selling  without  At  Common  Law  the  distrainor  could  not  sell  the  property 
appraiBement.       ^^^^^^  ^^^  by  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  where  goods  are 

distrained  for  rent,  and  the  tenant  or  owner  of  the  goods  shall 
not,  within  five  days  next  after  such  distress  taken,  and  notice 
thereof  (with  the  cause  of  such  taking),  replevy  the  same, 
then  after  such  distress  and  notice  and  expiration  of  five  days, 


(i)  Per  Parke,  B.,  Piggott  v.  BirUls,  1  M.  &  W.  441,  451. 

{k)  Owen  v.  Legh,  3  B.  &  A.  470. 

{I)  ProucUove  v.  Twemlow,  1  C.  &  M.  826. 

[(m)  Rodgers  v.  Parker,  18  C.  B.  112;  25  L.  J.  C.  P.  220.] 
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the  distrainor  may  cause  the  goods  to  be  appraised  by  two 
sworn  appraisers,  and  after  such  appraisement  may  sell  for  the 
best  price  that  can  be  gotten  at  the  time  (n),  leaving  the  over- 
plus, if  any,  in  the  hands  of  the  sheriflF,  &c.  for  the  owner's 
use.  In  an  action  on  the  case  for  selling  goods  distrained, 
"without  appraisement,  the  measure  of  damages  is  the  value  of 
the  goods  minus  the  rent  due  (o). 

Actions  on  the  case  also  lie  upon  the  equity  of  the  above 
statute,  for  not  removing  the  distress  in  a  reasonable  time  {p) ; 
though  the  plaintiff  may,  if  he  choose,  sue  for  the  continuing 
upon  the  premises  after  five  days,  as  an  independent  tres- 
pass (q).  And  similarly  for  not  giving  notice,  and  not  selling 
at  the  best  price  (r).  [And  apparently  for  locking  up  the 
whole  of  the  premises  and  excluding  the  tenant  («).]  The 
damages  in  all  such  instances  will  depend  upon  the  actual 
loss  the  plaintiff  can  prove.  In  an  action  for  not  selling  a 
distress  at  the  best  price,  he  was  allowed  to  show  that  the 
goods  were  left  standing  in  the  rain,  and  that  they  were  im- 
properly lotted  (/).  Want  of  notice  does  not  render  a  distress 
invalid  (u). 

By  52  H.  III.  c.  4,  and  1  &  2  Ph.  &  M.  c.  12,  s.  1,  it  is  Driving  cattio 
enacted  that  no  distress  of  cattle  shall  be  driven  out  of  the  '""^  f"^**'^^ 

county. 

hundred,  rape,  wapentake,  or  lathe  where  such  distress  is 
taken,  except  it  be  to  a  pound  overt  within  the  same  shire, 
not  above  three  miles  distant  from  the  place  where  the  said 
distress  is  taken ;  and  that  no  cattle  or  other  goods  distrained 
or  taken  by  way  of  distress,  for  any  matter  or  cause  at  one 
time,  shall  be  impounded  in  several  places,  whereby  the  owner 
shall  be  constrained  to  sue  several  replevies  for  the  delivery 
of  the  said  distress  ;  penalty  for  every  such  oflfence  100/.,  and 
treble  damajres. 


[(n)  The  statute  contemplates  a  sale.  The  landlord's  taking  the  goods  at  the 
condemned  price  does  not  divest  the  tenant's  property  in  them  ;  King  v. 
England,  4  B.  &  S.  782;  33  L.  J.  Q.  B.  145.] 

(o)  Biggins  v.  Goode,  2  Cr.  &  J.  364  ;  Knight  v.  Egerton,  7  Exch. 
407. 

{p)  Com.  Dig.  Distress,  I. 

{q)  QHffin  v.  Scott,  2  Stra.  7l7. 

(r)  Com.  Dig.  Distress,  D.  7  ;  2  Chitt.  PI.  587. 

[(«)  Smith  V.  Ashfortk,  29  L.  J.  Ex.  259.] 

it)  Poynter  v.  Buckley ,  6  C.  &  P.  512  ;  and  see  RicV/toag  v.  Stafford,  6 
Exch.  404  ;  Rodcn  ▼.  Eyton,  6  C.  B.  427. 

(tt)  Trent  v.  Hunt,  9  Exch.  14. 
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In  all  these  cases  where  the  f  rst  taking  of  the  distresB  is 
lawful,  a  subsequent  disobedience  to  the  statute  does  not  make 
it  void,  so  as  to  enable  the  other  party  to  sue  in  trespass  ; 
therefore  where  the  action  is  for  driving  into  another  county  («), 
it  must  be  framed  in  case  upon  the  statute.  The  damages 
would  probably  be  such  as  the  Act  suggests,  viz.,  the  addi- 
tional trouble  and  expense  of  replevying.  This  Act,  it  will  be 
observed,  equally  applies  to  cases  of  damage  feasant 
CaMs  to  which  It  will  be  readily  seen  that  there  are  many  cases  to  which 

B.  19  does  not  '  ^^®  above  section  (y),  in  favour  of  distresses  where  there  haa 
apply-  been  a  subsequent  irregularity,  does  not  apply.    It  is  expressly 

confined  to  distresses  for  rent,  and  therefore  the  law  as  to 
damage  feasant  is  left  where  it  was  before.  Nor  does  it  apply 
where  the  distress  is  void  ab  initio ;  as,  for  instance,  where 
no  rent  was  due  at  all  (z)  ;  or  where  the  distress  was  effected 
by  breaking  open  an  outer  door  (a);  [or  by  opening  a  closed 
window  (^),  or  after  sunset  and  before  sunrise  (c) ;]  or  where 
the  goods  taken  were  not  distrainable  at  all.  In  all  these 
cases  trespass  or  trover  may  be  maintained,  and  the  actual 
value  of  the  things  recovered  (d).  And  where  a  distress  is 
made  by  virtue  of  2  W.  &  M.  sess.  1,  c.  5,  for  rent  pretended  to 
be  due,  and  none  is  really  in  arrear,  the  owner  of  the  goods  dis- 
trained may  recover  double  their  value  and  fiill  costs  («),  and 
the  jury  ought  to  be  directed  to  give  this  amount  (/).  Nor 
does  it  apply  to  any  independent  act,  irrespective  of  the  dis- 
tress ;  as,  for  instance,  where  a  landlord,  after  making  a  dis- 
tress, turned  the  tenant  out  of  possession  (g). 
Kflfectofa  A  distress  will  also  be  void  ab  initio,  when  made   after 

tender.  tender.     But  tender  after  distress,  and  before  impounding, 

makes  the  detainer,  and  not  the  original  taking,  wrongful ; 

(x)  Gimhart  ▼.  Pelah,  2  Str.  1272. 

(y)  11  Geo.  n.  c.  19,  s.  19. 

(f)  Ireland  ▼.  Johnton,  1  Bingh.  N.  C.  162. 

(a)  Brotan  v.  Glenn,  16  Q.  B.  254. 

[(6)  Nash  V.  Lucas,  L.  R.  2  Q.  B.  690.] 

J(c)  Tutton  V.  Darke,  5  H.  &  N.  647 ;  29  L.  J.  Ex.  271.] 
(d)  Keen  v.  Priest,  4  H.   &  N.  236  ;  28  L.  J.  Ex.  157  ;  Attack  v.  Bram- 
I,  8  B.  &.   S.  520  ;  32  L  J.   Q.   B.  146 ;  Swire  ▼.  Leach,  18  C.  B.  N.  S. 
479  ;  34  L.  J.  C.  P.  160 ;  Nargelt  v.  Nias,  1  E.  &  E.  439  ;  28  L.  J.  Q.  B. 
148.] 
(0  S.  6. 

(/)  Masters  t.  Farris,  1  C.  B.  715. 
{g)  EtherUm  y.  PoppUwell,  1  East,  139. 
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and  [at  Common  Law]  tender  after  tlie  impounding  makes 
neither  the  one  nor  the  other  wrongful,  for  then  it  comes  too 
late,  because  the  cause  is  put  to  the  trial  of  the  law  to  be  there 
determined  (A).  [But  an  action  on  the  case,  upon  the  equity 
of  the  statute  2  W.  &  M.  sess.  1,  c.  5,  s.  2,  will  lie  where  the 
landlord  has  proceeded  after  tender,  when  the  tender  took 
place  after  the  impounding  but  within  the  five  days  and 
before  sale  («). 

The  tender  must  be  made  to  some  person  authorised  to 
receive  the  money,  and  a  man  merely  left  in  possession  has  no 
implied  authority  at  law  to  do  so  {k).  Before  the  distress  is 
actually  made  a  tender  of  rent  without  expenses  is  sufficient, 
though  the  warrant  have  been  delivered  to  the  broker  for 
execution  (/)]. 

To  make  a  party  trespasser  ab  initio,  there  must  be  some  What  makes  a 
act  done,  as  seizing  after  tender,  or  working  or  killing  a  dis-  ^^^  *  *ff '  . 

'  °  '  o  °  ,  passer  ab  iniUo. 

tress  taken  damage  feasant :  mere  non-feasance,  as  refusing  to 
return  a  distress  upon  tender  made  after  seizure,  will  not 
make  the  original  taking,  but  only  the  subsequent  detainer, 
wrongful  (m).  So  where  customs'-officers  detained  dutiable 
goods  at  the  custom-house,  under  an  unfounded  belief  that 
they  were  prohibited  and  liable  to  forfeiture,  this  was  held 
not  to  be  a  trespass,  as  they  had  come  into  their  posses- 
sion originally  without  any  trespass  or  seizure  on  their 
part  (w). 

Even  where  a  party  is,  or  becomes,  a  trespasser  ab  initio,  as  Trespass  ab 
to  part  of  the  thing  distrained  on,  this  does  not  make  the  dis-  '^^}^^  "f.*P  ^^ 

^  °  of  the  diBtress. 

tress  void  as  to  the  rest.    Accordingly  where  several  barrels  of 

(A)  Six  Carpentert'  ctue^  8  Rep.  147,  a ;  Gilb.  Dist.  50,  67.  [See  as  to 
tender  after  distress  and  before  impounding  ;  LoringY.  Warburtorif  £.  B.  &  E. 
607 ;  28  L.  J.  Q.  B.  31  ;  as  to  tender  after  impounding,  where  the  distress 
was  taken,  damage  feasant;  Sheriff y.  James,  1  Bingh.  841 ;  Anscomb  v. Shore, 
1  Camp.  285;  1  Taunt.  261,  S.  C] 

[(t)  Johnstm  v.  Upham,  2  E.  &  E.  250 ;  28  L.  J.  Q.  B.  252 ;  dissenting 
from  BUU  v.  Taylor^  8  M.  &  W.  415  ;  and  Ladd  v.  Thomai,  12  A.  &  E. 
117.] 

[{k)  BovXton  V.  ReynMs,  2  E.  &  B.  369  ;  29  L.  J.  Q.  B.  11.] 

{{I]  Bennett  y.  Bayes,  5  H.  &  N.  391  ;  29  L.  J.  Ex.  224.  In  this  case  the 
plaintiffs  recovered  against  the  landlord's  agents,  who  had  signed  the  distress 
warrant.] 

(m)  Six  Carpenters*  case,  8  Bep.  146,  a.  [If  the  distrainor  unlawfully 
works  the  distress,  the  owner  may  retake  it ;  Smith  v.  Wright,  6  H.  &  N. 
821  ;  30  L  J.  Ex.  813.  The  distrainor  is  bound  to  keep  the  cattle  in  a  fit  and 
proper  place  ;  BigneU  ▼.  Clark,  5  H.  &  N.  485;  29  L  J.  Ex.  257.] 

(n)  Jaeob$ohn  v.  Blake,  6  M.  &  O.  919. 
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beer  were  distrained  for  rent,  and  the  distrainor  drew  beer  out 
of  one  of  them,  Lord  Holt  held,  that  it  made  him  a  trespasser, 
ah  initio,  as  to  that  one  only  (<?).  This  decision  was  acted  upon 
in  a  modem  case  under  the  following  circumstances.  The  de- 
fendant distrained  for  rent,  and  included  in  the  inventory 
looms  then  at  work,  and  without  which  there  was  a  suflScient 
distresa  The  defendant  remained  in  possession  five  days,  and 
then  withdrew  on  being  paid  rent  and  costs.  The  judge  told 
the  jury,  that  the  distraining  the  looms  entitled  the  plaintiflF  to 
a  verdict  for  their  value ;  and  that  as  no  damage  was  proved, 
it  was  for  them  to  say,  whether  they  would  give  more  than  the 
amount  paid  to  redeem  them.  They  found  a  verdict  for  the 
sum  paid.  A  new  trial  was  granted,  unless  plaintiflF  would 
consent  to  nominal  damages  being  entered.  Lord  Abinger, 
C.  B.,  said,  "  The  Six  Carpenters'  case  leaves  it  an  open  qaes- 
tion  how  far  the  party  becomes  a  trespasser,  ab  initio,  as  to 
the  whole  distress  by  an  excess  as  to  part.  It  is  very  reason- 
able that  he  should  not,  but  that  his  liability  should  be  limited 
according  to  the  doctrine  laid  down  by  Lord  Holt.  This  is 
only  a  constructive  trespass  as  to  the  looms,  and  yet  the  plain- 
tiff is  asking  for  damages  to  the  amount  of  the  whole  rent.  It 
is  the  same  as  if  the  goods  had  been  sold,  and  the  value  of  the 
looms  had  been  returned  to  him  "  (p). 
Things  distrain-        By  51  H.  III.  c.  4,  uo  man  shall  be  distrained  by  his  beasts 

aUy.  *^"  ^  ^^^^  S^^°  ^^^  ^^^^>  ^^^  ^y  ^^s  sheep  for  any  debt,  if  there  can 

be  found  another  distress,  or  chattels  sufficient  whereof  they 
may  levy  the  distress,  or  that  is  sufficient  for  the  demand ; 
except  impounding  of  beasts  that  a  man  findeth  in  his  grounds 
damage  feasant  {g).  And  the  same  conditional  exemption 
extends  to  the  instruments  of  a  man's  trade  or  profession  (r). 
But  a  seizure  of  such  property  will  not  be  tortious,  where  the 
only  other  distress  consists  of  growing  crops.  The  landlord 
has  a  right  to  resort  to  those  subjects  of  distrefis  which  are  im- 


(a)  J)od  V.  Monger,  6  Mod.  215. 

ip)  Harvey  v.  Pococky  11  M   &  W.  740. 

i(g)  This  Btatute  applies  to  tbe  sheep  of  an  undertenant  of  the  landlord's 
tenant.  Cart  colts  and  young  steers  not  broken  in  or  used  for  harness  or  the 
plough,  are  not  within  it  as  beasts  which  gain  the  land  ;  Keai  v.  Prutt,  4 
H.  &  N.  236 ;  28  L.  J.  Kx.  167.] 

{r)  1  Inst.  47,  a ;  Simpson  v.  Hartopp,  Willos,  512. 


ILLEGAL  DISTRESS.  329 

mediately  available  by  sale,  and  is  not  bound  to  take  those 
which  cannot  be  productive  till  a  future  period  (5). 

Statute  17  Geo.  11.  c.  88,  s.  8,  contains  provisions  similar  to 
those  of  11  Geo.  II.  c.  19,  ss.  19  &  20,  in  case  of  distresses 
for  poor  rates. 


(#)  Piggott  V.  BiriUs,  1  M.  &  W.  441. 


CHAPTER  XIV. 


1.  Injury  to  land  generally. 
Compensation  clauses. 


2.  Mesne  Profits. 

8.  Injury  to  easeiMnts. 


Havinq  in  the  preceding  chapter  discussed  those  actions 

which  are  brought  for  wrongs  affecting  personal  property,  I 

shall  employ  the  present  chapter  in  examining  those  which 

affect  real  property. 

Injuries  to  land.       1.  In  actions  for  injuries  to  land,  the  measure  of  damages 

is  the  diminished  value  of  the  property,  or  of  the  plaintiff's 
interest  in  it,  and  not  the  sum  which  it  would  take  to  restore  it 
to  its  original  state.  This  was  decided  in  a.  case  where  the 
defendant  had  cut  a  ditch  in  the  plaintiff's  field,  and  carried 
away  the  soil  (a).  And  so  where  the  defendant  has  knocked 
down  the  plaintiff's  house,  built  upon  his  land,  which  is  on 
lease,  the  proper  measure  is  the  amount  by  which  the  selling 
price  of  the  premises  would  be  reduced  by  the  wrongful 
act  (ft).  This  amount  is  to  be  estimated  by  the  value  of  the 
old  house,  and  not  by  the  sum  it  would  cost  to  build  a  new 
one  (c).  Even  if  the  house  were  only  leased  to  the  plaintiff, 
who  was  himself  under  a  covenant  to  repair,  the  same  prin- 
ciple would  apply,  for  his  liability  on  the  covenant  is  calculated 
in  the  same  way  (rf).  Of  course,  special  loss  or  injury  to  the 
occupant  might  give  rise  to  additional  damages. 

The  damages  will  vary  considerably,  according  to  the  plain- 
tiff's interest  in  the  land.  This  is  obviously  just,  both  to  pre- 
vent the  plaintiff  getting  extravagant  recompense  when  his 


Damages  vary 
according  to 
plaintiff's  inte- 
rest in  the  land. 


(a)  Jones  v.  Oooday,  8  M.  &  W.  146. 
(6)  Hosking  v.  Phillips,  3  Exch.  168. 

(c)  LMn  v.  QodsaU,  Feake,  Ad.  Ca.  15 ;   Dodd  y.  HoLtne,  1  Ad.  &  BIL 
493,  507 ;  [Hidey.  Thomborough,  2  0.  &  E.  250.] 

(d)  Tales  ▼.  Dunster,  11  Ezch.  15. 
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interest  is  on  the  point  of  expiring,  or  ver}'  remote,  and  to 
prevent  the  defendant  being  forced  to  pay  for  the  same  damage 
several  times  over.  The  same  act  may  give  rise  to  diflFerent 
injuries ;  the  tenant  may  sue  for  the  injury  to  his  possession, 
and  the  landlord  for  the  injury  to  his  reversion  (e).  And  so 
where  several  are  entitled  in  succession,  as  tenant  for  life,  in 
tail,  in  fee,  each  can  only  recover  damages  commensurate  to 
the  injury  done  to  their  respective  estates  (/).  Hence  where 
a  stranger  cuts  down  trees,  the  tenant  can  only  recover  in  re- 
spect of  the  shade,  shelter,  and  fruit,  for  he  was  entitled  to 
no  more ;  and  so  it  is  where  the  .occupant  is  tenant  in  tail 
after  possibility  of  issue  extinct ;  but  the  reversioner  or  re- 
mainder-man will  recover  the  value  of  the  timber  itself  {g). 
And  so  where  the  action  was  by  the  owner  of  a  house  against 
his  lessee  for  opening  a  new  door,  whereby  the  house  was 
injured,  and  the  plaintiff  was  prejudiced  in  his  reversionary 
interest ;  the  jury  found  that  the  house  was  in  no  way  injured 
by  the  act  complained  of,  upon  which  nominal  damages  were 
entered  for  the  plaintiff,  subject  to  a  special  case ;  it  was  held 
that  there  ought  to  be  a  new  trial,  that  the  jury  might  say 
whether  the  reversionary  right  had  been  injured,  which  it 
might  be  by  the  evidence  of  title  being  weakened,  though  the 
house  was  as  good  as  ever  (h),  [But  a  simple  trespass,  even 
though  accompanied  by  a  claim  of  right,  is  not  necessarily  in- 
jurious to  the  reversionary  estate.  To  entitle,  a  reversioner 
to  sue,  the  wrong  complained  of  must  be  in  its  nature  perma- 
nent (i).     Temporary   nuisances,  as  for  example,   noise    or 


(e)  J^eraon  v.  Jefersotif  3  Lev.  130  ;  Jester  y,  Gifford,  4  Burr.  2141. 

(/)  Evdyn  v.  Raddisk,  Holt,  N.  P.  543  ;  [Johnstone  v.  Ifall,  2  Kay  &  J. 
414;  25  L.J.  Ch.  462.] 

(g)  Bedingfidd  v.  Onslow,  3  Lev.  209,  4  Rep.  63,  citing  27  H.  VI.  Waste, 
8.  [Where  fruit  trees  were  destroyed  by  fire  through  the  negligence  of  the 
defendants,  the  measure  of  damages  was  held  in  the  Supreme  Court  of  New 
York  to  be  the  value  of  the  trees  as  they  stood  on  the  land,  not  the  diminished 
value  of  the  land.  It  was  laid  down  that  although  a  fruit  tree,  differing  from 
a  timber  tree,  has  strictly  no  commercial  value  as  a  tree  independent  of  the 
land  which  sustains  it,  it  has  a  value  capable  of  estimation,  having  regard  to 
its  average  annual  products ;  Whii^ck  v.  New  York  Central  Rail  Road  Co., 
36  Barbour  (N.  Y.),  644.] 

(A)  Young  v.  Spencer,  10  B.  &  C.  145.  [But  that  was  an  action  on  the 
case  in  the  nature  of  waste  by  a  reversioner  against  his  tenant,  and  what  was 
said  in  it  must  be  construed  with  reference  to  the  subject  matter ;  per  Parke, 
J.,  in  Baxter  v.  Taylor,  4  B.  &  Ad.  72.] 

[(»)  Baxter  v.  Taylor,  4  B.  &  Ad.  72.] 
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interest. 


smoke,  will  not  give  a  reversioner  a  right  of  action,  even  though 
his  tenants  leave  in  consequence,  and  the  rent  which  can  be 
obtained  for  the  premises  is  reduced  (k),] 
Bvidenceof  For  the    same  reason  the  plaintiflF  must  show  what  his 

interest  is,  and  its  duration.  A  tenant  can  only  obtain 
nominal  damages,  unless  he  gives  evidence  of  the  time  for 
which  he  is  entitled  to  occupy  (1) ;  and  an  owner  who  has 
parted  with  the  right  to  the  surface  of  the  soil,  as  for  instance 
by  granting  a  right  of  pasturage  over  it,  with  exclusive  pos- 
session, cannot  sue  at  all  for  any  trespass  which  does  not 
aflPect  the  sub-soil  (jn). 

There  is  one  curious  case  which  seems  at  first  to  be  at 
variance  with  this  principle.  In  reality,  however,  upon  the 
grounds  upon  which  it  was  decided,  it  is  in  perfect  accord- 
ance with  it.  J.  J.  demised  land  to  the  plaintiff  at  an  annual 
rent  for  twenty-one  years,  with  liberty  to  dig  half  an  acre  of 
brick  earth  annually ;  the  lessbe  covenanted  that  he  would  not 
dig  more,  or  if  he  did,  that  he  would  pay  an  increased  rent  of 
375/.  per  half  acre,  being  after  the  same  rate  that  the  whole 
brick  earth  was  sold  for,  A  stranger  dug  and  took  away 
brick  earth.  The  plaintiflF  sued  him,  and  on  verdict  for  plain- 
tiff, the  question  was  whether  he  was  entitled  to  the  whole 
value  of  the  earth,  or  only  in  proportion  to  his  interest  in  it. 
It  was  admitted  that  there  was  more  brick  earth  left  than  he 
could  use  up  to  the  end  of  his  term  at  the  rate  of  half  an  acre 
per  year.  It  was  held  by  Mansfield,  C.  J.,  and  Heath,  J. 
(Chambre,  J.,  contra),  that  the  tenant  was  entitled  to  recover 
the  whole  value  of  the  brick  earth.  They  sai^  that  the  lease 
amounted  to  an  absolute  sale  of  the  whole  brick  earth,  but  the 
tenant  was  not  to  pay  for  the  whole,  unless  he  used  the  whole. 
Now  supposing  two  actions  to  be  brought,  by  the  tenant  and 
the  landlord,  it  is  clear  that  the  sum  of  damages  recovered 
must  equal  the  full  valu.e  of  the  earth.  But  they  said  the  land- 
lord could  only  recover  nominal  damages,  because  non  constat 
that  any  of  the  earth  would  ever  be  left  for  the  benefit  of  the 


[(h)  Mumford  ▼,  Oxford^  Worcester,  and  Wolverlvampton  Ry.  Co.,  1 
H.  &  N.  34  ;  26  L.  J.  Ex.  265 ;  Simpson  v.  Savage,  1  C.  B.  N.  S.  347  ;  2d 
L.  J.  C.  P.  60.] 

(I)  Twyman  v.  Knowles,  13  C.  B  222 ;   22  L.  J.  C.  P.  143. 

(m)  Cox  ▼.  Glu€y  5  C.  B.  683. 
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reversion,  as  the  tenant  had  the  right  of  taking  it  away.  Nor 
could  he  suffer  by  so  much  earth,  upon  which  the  tenant  might 
pay  additional  rent,  being  taken  away.  Because  whether  it 
was  taken  away  by  the  tenant  himself  or  a  stranger,  he  would 
equally  have  a  right  to  recover  on  his  covenant.  If  then  the 
landlord  could  only  obtain  nominal  damage,  of  course  the  full 
amount  must  be  recoverable  by  the  tenant.  On  the  other  hand, 
Chambre,  J.,  was  of  opinion,  that  the  property  in  the  extra 
earth  remained  in  the  lessor,  subject  to  the  lessee's  right  to 
purchase  it  at  a  6xed  price.  That  the  beneficial  account  of 
the  plaintiff  in  the  earth  taken  by  the  defendant  consisted  in 
the  difference  between  its  value  and  the  price  he  must  have 
paid  for  it  had  he  taken  it  himself.  That  all  the  remaining 
interest  was  in  the  reversioner.  That  the  latter  could  main- 
tain no  action  against  the  lessee  upon  his  covenant  for  the  value 
of  the  earth  taken  by  a  stranger.  Consequently,  that  if  the 
lessee  recovered  the  whole  value  he  would  receive  so  much 
money  of  his  lessor's  which  he  could  not  be  made  to  refund  (n). 
It  is  clear  that  whichever  side  was  right,  the  principle  that 
neither  could  recover  more  than  the  amount  of  their  interest 
was  admitted. 

We  have  had  occasion  before  to  examine  the  case  of  a  tres-  Trespass  by 
pass  committed  by  mining  and  carrying  away  the  minerals  ™""^- 
severed  (o).  Here  the  most  essential  part  of  the  wrong  con- 
sists in  the  removal  of  the  mineral.  It  is  to  be  estimated  at 
its  value  at  the  time  the  defendant  began  to  take  it  away  ;  that 
is,  as  soon  as  it  existed  as  a  chattel.  This  value  will  be  the 
sale  price  at  the  pit's  mouth,  after  deducting  the  expense  of 
carrying  it  from  the  place  in  the  mine  where  it  was  got  to  the 
pit's  mouth,  but  not  the  cost  of  severing  it.  Separate  compen- 
sation must  be  given  for  all  injury  done  to  the  soil  by  digging, 
and  for  the  trespass  committed  in  dragging  the  mineral  along 
the  plaintiffs  adit  {p).  It  seems,  however,  that  where  there  is 
a  real  disputed  title  the  case  is  different,  and  the  minerals  are 
to  be  valued  as  if  the  soil  in.  which  they  lay  had  been  purchased 
from  the  plaintiff  (q). 

(n)  AtttrsoU  v.  Stevena,  1  Taunt.  183. 
(o)  Antey  p.  291. 

(p)  Morgan  v.  Poicelly  3  Q.  B.  278 ;  Martin  v.  PorUr,  5  M.  &  W.  352  ; 
Wild  V.  Holt,  9  M.  &  W.  672. 
iq)  Per  Parke,  B.,  9  M.  &  W.  673 ;   Wood  v.  Mwtwood,  3  Q.  B.  440,  n. 
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Prospective 
injury  from 
defendant's  act. 


Go-trespassers. 


Another  question  which  has  been  already  discussed  is,  when 
prospective  loss  arising  from  an  injury  to  land  may  be  allowed 
for,  and  when  it  may  not.  The  rule  is  that  when  such  pro- 
spective loss  may  be  the  subject  of  a  fresh  action  when  it  occurs, 
it  cannot  be  allowed  for  beforehand,  and  vice  versd  (r).  The 
former  is  the  case  when  the  act  complained  of  is  a  continuing 
trespass  upon  the  plaintiff's  land,  as,  for  instance,  an  unauthor- 
ised erection  upon  it  (5);  or  is  a  continuing  nuisance  to  it  (/). 
Accordingly,  a  former  recovery  is  no  bar  to  any  number  of 
subsequent  actions  as  long  as  the  same  cause  continues ;  other- 
wise the  defendant  would  be  purchasing  a  right  to  comuit  a 
wrong  (u).  And  it  makes  no  difference  that  the  defendant  has 
no  power  to  enter  upon  the  land  in  question  to  remove  the 
source  of  complaint,  and  that  he  would  be  a  trespasser  if  he  did 
so  {x).  For  the  same  reason,  viz.,  that  a  continuing  trespass 
is  a  fresh  ground  of  action  every  day,  if  part  of  the  time  during 
which  the  trespass  was  continued  is  beyond  the  period  of 
limitation,  damages  can  only  be  recovered  for  the  trespasses 
within  such  period  (y). 

The  contrary  rule  obtains  where  the  original  wrong  consists 
of  a  single  injury,  or  act  of  destruction.  Accordingly,  where 
the  defendant  had  made  an  aperture  in  the  plaintiff's  mine, 
through  which  the  water  kept  continually  flowing  into,  and 
drowning  it,  it  was  ruled  that  no  fresh  action  could  be  brought 
for  loss  accruing  subsequently.  The  damages  in  the  first 
action  for  making  the  aperture  must  be  taken  to  have  been  a 
fall  compensation  not  only  for  the  act,  but  for  all  the  conse- 
quences which  could  arise  from  it  (2). 

Where  the  defendant  is  one  of  a  number  of  co-trespassers,  as 
a  member  of  a  hunt,  he  is  liable  for  the  whole  of  the  daraap^e 


(r)  AnU,  pp.  59,  62. 

(«)  ffolmea  v.  Wihon,  10  A.  &  E.  503. 

{t)  Shadwdl  v.  Hutcfunsorif  4  C.  &  P.  383  ;   Thompton  v.  6ib»onj  7  M.  & 

W.  457. 

(u)  Ibid.  [It  follows  that  evidence  cannot  be  given  of  the  dlniinntion  in 
saleable  value  of  the  premises  in  consequence  of  the  nuisance,  because  the 
plaintiff,  after  recovering  for  such  diminution,  might  bring  a  fresh  action,  for 
the  continuance  of  the  nuisance  ;  Batiiskillr,  Reed,  18  C.  B.  696  ;  25  L.  J. 
C.  P.  290.  In  a  second  action  a  jury  will  be  justified  in  giving  such  damages 
as  may  compel  the  defendant  to  abate  it ;  76.,  per  Jervis,  C.  J.,  ShadvtU  v. 
Jlutchinsotif  supra.] 

{x)  Tlumpton  v.  Gthaon,  vhi  sup. 

(y)  Wilkes  y.  Hungerford  Market  Co.,  2  Bingh.  N.  C.  281, 

(z)  Clfggy,  Dearden,  12  Q.  B.  576. 
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done  (a),  but  not  for  any  malicious  motive  which  may  have 
actuated  any  others  of  the  party  {b). 

Consequential  loss  resulting  naturally  from  acts  which  are  When  conae- 
in  themselves  part  of  the  trespass,  may  be  proved  as  sub-  m^a^bf allowed 
stantive  damage,  though  it  might  be  sued  for  as  a  distinct  for  as  suiistaa- 
ground  of  action ;  for  instance,  infection  caught  by  plaintiflTs  *^^®  amage. 
cattle  from  the  entry  of  diseased  cattle  into  his  land  (c);  but 
where  in  trespass  for  breaking  the  plaintiffs  house,  evidence 
was  offered  that  his  wife  was  so  terrified  by  the  defendant's 
conduct  that  she  took  ill  and  died  ;  this  was  received  not  as 
a  ground  for  substantial  damage,  but  merely  as  showing  the 
violence  of  the  defendant's  conduct  (J).    Such  an  event  could 
not  be  treated  as  a  natural  result  of  the  trespass.    Nor  can  any 
greater  effect  be  given  to  loss  arising  from  circumstances  which 
are  in  themselves  only  matter  of  aggravation,  and  not  part  of 
the  trespass.    Trespass  was  brought  for  breaking  and  entering 
plaintiffs  dwelling-house,  and  under  a  false  and  unfounded 
charge  that  plaintiff  had  stolen  property  in  her  house,  searching 
the  same,  whereby  the  plaintiff  was  not  only  interrupted  in  the 
enjoyment  of  her  dwelling-house,  but  her  credit  was  injured  by 
reason  of  a  belief  excited  among  her  neighbours  that  she  was  a 
receiver  of  stolen  goods.    Two  objections  were  taken.     First, 
to  the  declaration,  as  uniting  charges  of  trespass  and  slander 
which  have  different  periods  of  limitation.     Secondly,  to  the 
summing  up  of  the  judge,  who  had  told  the  jury  that  if  they 
believed  the  plaintiffs  witnesses,  he  thought  there  was  some- 
thing very  like  a  charge  of  having  stolen  goods  in  her  house, 
and  if  so  the  damages  undoubtedly  ought  not  to  be  merely 
nominal.    But  Lord  Ellenborough  said,  **  As  to  the  exception 
taken  to  the  declaration,  the  trespass  is  the  substantive  allega- 
tion, and  the  rest  is  laid  as  a  matter  of  aggravation  only.    On 
the  other  point  it  does  not  appear  that  the  learned  judge  told 
the  jury  that  they  might  go  beyond  the  damages  for  the  tres- 
pass, and  consider  the  rest  as  a  subject  of  substantive  damage, 
or  in  any  other  wise  than  as  connected  with  the  trespass,  and 
that  is  the  constant  course  of  considering  it.     In  actions  for 


(a)  Hume  v.  Oldacre,  1  Stark.  852. 

(b)  Clark  v.  Newmm,  1  Exch.  131,  139. 

(c)  Anderson  v.  Bucktorij  1  Stra.  192. 

(d)  Huxley  v.  Berg,  1  9t.  98. 
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false  impriBonment,  the  jnry  look  to  all  the  circmnstances 
attending  the  imprisonment,  and  not  merely  to  the  time  for 
which  the  party  was  imprisoned,  and  give  damages  accordingly. 
So  here,  the  breaking  and  entering  the  plaintiflPs  dwelling-house 
for  the  purpose  of  searching  it,  and  under  the  false  charge, 
constitutes  the  trespass,  and  the  false  charge  was  not  left  as  a 
distinct  and  substantive  ground  of  damage  "  («). 

On  the  other  hand  as  many  acts  as  the  plaintiff  chooses  may 
be  joined  in  the  declaration,  and  allowed  for  as  substantive 
damage  when  they  are  themselves  trespasses  ;  for  instance, 
entering  his  land  and  carrying  away  his  trees,  or  chasing  and 
killing  his  cattle  (/),  or  debauching  his  daughter  (g).  But  in 
such  a  case  each  act  must  be  laid  with  all  the  legal  requisites 
to  form  a  ground  of  action.  Therefore,  in  trespass  for  entering 
the  plaintiffs  dwelling-house  and  taking  away  certain  goods 
there,  it  was  held  that  no  damages  could  be  given  in  respect  of 
the  goods,  as  there  was  no  allegation  that  they  were  the 
property  of  the  plaintiff  (A). 

In  actions  of  trespass,  even  where  there  is  no  special 
damage,  the  jury  are  not  limited  to  the  actual  injury  inflicted, 
but  may  take  all  the  circumstances  into  consideration  :  500/. 
were  held  not  to  be  excessive  damages  where  the  defendant,  a 
man  of  rank,  persisted  in  entering  upon  the  plaintiff's  land, 
and  shooting  his  game,  though  required  to  desist,  and  con- 
ducted himself  in  other  respects  in  a  violent  and  abusive 
manner  (/ ). 

Injuries  to  land  frequently  arise  from  the  operations  of 
public  companies,  acting  within  the  powers  given  them  by  their 
acts.  In  all  such  cases  provisions  are  made  for  giving  com- 
pensation to  the  parties  injured.  The  most  important  of  these 
provisions  are  contained  in  the  Lands  Clauses  Consolidation 
Act,  8  Vict.  c.  18,  which  is  incorporated  with  every  act 
authorising  a  public  company  to  purchase  or  take  land  for  its 
undertaking.   [These  statutory  provisions  for  making  compen- 


(<?)  Braeegirdle  v.  Orford,  2  M.  &  S.  77,  79. 

(/)  Andersons.  Buckton,  1  Stra.  192. 

(f/)  Bennett  v.  Allcott,  2  T.  R,  166. 

(h)  I'ritchard  v.  Loitg,  9  M.  &  W.  666. 

(t)  Aferetl  v.  Bai-vei/j  5  Taunt.  442.  [On  the  other  hand,  evidence  of  asserted 
title  would  seem  to  be  admissible  in  reduction  of  damages. '  See  per  Erie, 
C.  J.,  Skull  V.  Gleniater,  16  C.  B.  N.  S.  at  p.  103  ;  83  L.  J.  C.  P.  at  p.  186.] 
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Bation  for  lands  taken  or  injuriously  affected  under  the  autho- 
rity of  parliament  do  not  come  properly  within  the  scope  of 
this  treatise,  and  the  cases  decided  upon  them,  and  upon 
analogous  clauses  contained  in  other  acts,  are  now  so  numerous 
and  important  that  it  has  been  thought  useless  to  attempt  to 
discuss  them  within  the  limits  which  must  be  assigned  to  them 
here.  The  reader  is  therefore  referred  to  works  in  which  the 
subject  is  specially  considered.] 

2.  The  action  for  mesne  profits  is  in  form  an  action  of  tres-  Mesne  profits, 
pass,  brought  after  a  judgment  in  ejectment  (e),  to  recover 
damages  for  the  previous  occupation  of  the  land.    It  may  be  Against  whom  it 
brought  either  against  the  person  actually  in  possession  of  °**^       ^^ 
the  land,  at  any  time  during  the  existence  of  the  plaintiff's 
title,  though  only  a  tenant  (/)  or  servant  of  the  original 
ejector  (^) ;  or  agaiost  his  landlord  who  let  him  into  possession, 
though  such  landlord  be  himself  a  tenant  of  the  plaintiff,  and 
his  underlessee  has  held  over  against  his  will  (A).    But  when 
the  ground  of  the  action  is  the  bare  fact  of  possession,  damages 
can  only  be  recovered  for  the  time  possession  was  actually 
retained  («),  and  in  no  case  can  the  plaintiff  claim  for  any 
period  subsequent  to  an  offer  by  the  defendant  to  restore  him 
possession  {k). 

There  are  several  instances  in  which  the  party  entitled  to  Entry  relates 
possession  cannot  maintain  trespass  before  entry ;  as  a  lessee  ^^  ^  ^^^*°  ^ 
for  years  (/),  heir,  reversioner,  purchaser,  or  disseisee  (m), 
assignee  (w),  or  a  parson  before  induction  (o).  But  execution 
of  the  writ  of  possession,  or  actual  possession  taken  after  a 
judgment  in  ejectment,  entitles  the  plaintiff  to  recover  damages 
for  any  period  over  which  he  can  prove  a  right  to  possession, 
even  prior  to  the  day  of  demise  laid  in  the  declaration  under 


(e)  Qv>aref  Whether  it  may  be  maintained  before  judgment  ?  Pulteney  v. 
WaiTtiif  6  Ves.  80. 

(/)  Holcomh  V.  BawlynSj  Cro.  Eliz.  540. 

(g)  GirdUtUme  v.  Porter,  Woodf.  L.  &  T.  653,  7th  ed.  [By  Harrison  and 
Horn.] 

(h)  Ibbs  V.  Richardgon,  9  A.  &  E.  849..;  Doe  v.  Harlow,  12  A.  &  E.  40. 

(t)  (rirdlettone  v.  Porter,  vbi  sup. 

{h)  9  A.  &  E.  853. 

\l)  Bac.  Abr.  Loase,  M. 

(m)  Com.  Dig.  Trespass,  B.  3. 

(n)  Cook  V.  Harrit,  1  Ld.  Eaym.  867. 

(o)  2B.  &A.  470. 
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the  old  form.  The  reason  is,  that  the  entry  when  made  relates 
back  to  the  origin  of  the  title,  and  all  who  occupied  in  the 
meantime,  by  whatever  title  they  came  in,  are  answerable  to 
him  for  their  occupation  (p).  But  where  the  party  in  possession 
is  not  a  trespasser  at  all,  until  his  title  is  made  void  by  entry, 
as  where  he  holds  against  the  reversioner  or  remainderman  by 
virtue  of  a  fine  levied  by  tenant  for  life,  mesne  profits  can  only 
be  recovered  from  the  date  of  such  entry  (q).  Even  in  equity 
it  seems  there  is  no  remedy  (r). 

By  15  &  16  Vict.,  c.  76,  s.  207,  the  effect  of  a  judgment 
in  ejectment  under  the  new  form  of  proceeding  given  by  that 
act,  shall  be  the  same  as  that  of  a  judgment  in  the  action  of 
ejectment  previously  in  use.  Such  a  judgment  then,  when 
pleaded  («),  will  be  conclusive  as  to  the  right  to  possession 
against  the  defendant  in  ejectment,  and  all  persons  claiming 
under  him  up  to  the  day  on  which  title  is  laid.  For  any  damages 
claimed  previously  to  that  day,  strict  proof  of  title  will  be 
necessary  (/). 

Damages  in  this  action  are  not  confined  to  the  mere  rent 
of  the  premises,  but  the  plaintiff  may  recover  for  the  trouble 
and  expense  he  has  been  put  to.  And  Gould,  J.,  said  that  he 
had  known  four  times  the  value  of  the  mesne  profits  given  by  a 
jury  in  this  action  (i^).  So  any  consequential  damage  may  be 
recovered ;  as  for  instance,  the  loss  which  the  plaintiff  has 
suffered  by  the  defendant's  shutting  up  an  inn,  which  was  the 
subject  of  the  ejectment,  and  destroying  the  custom.  Such 
damage,  however,  must  be  specially  laid  (a?). 

Where  no  evidence  is  given  as  to  the  length  of  time  during 
which  the  defendant  was  in  possession,  no  more  than  nominal 
damages  can  be  given,  and  the  case  is  the  same  even  though 
a  date  be  laid  in  the  declaration,  not  under  a  viz.,  and  judg- 


(p)  HoUxmh  y.  RawlynSf  vbi  sup.;  per  Coltman,  J.,  5  M.  &  Gr.  764  ; 
774  ;  BameU  v.  Earl  of  GuOdford,  11  Ex.  19  ;  24  L.  J.  Ex.  281,  284. 

(q)  Lee  Compere  v.  fficks,  7  T.  E.  727  ;  Jffughee  ▼.  Thonuu,  18  East,  474. 

(r)  Reynalde  ▼.  JoneSj  2  Sim.  &  Stu.  206  ;  Dormer  y.  Poriescue,  8  Atk. 
124,  cofdra, 

(«)  Matthew  V.  Oebome,  18  C.  K  919 ;  22  L.  J.  C.  P.  241 ;  [WWeinMon 
Y.  KWhy,  15  C.  6.  430 ;  23  L.  J.  C.  P.  224.  A  county  court  order  for 
giying  np  possession,  made  under  19  &  20  Vict.  c.  108,  s.  50,  has  not  an 
analogous  effect ;  Campbell  y.  Loader,  8  H.  &  C.  520  ;  34  L.  J.  Ex.  50.] 

{t)  A  din  Y.  Parhiuy  2  Burr.  665. 

(ti)  GoodtiUe  v.  Tombs,  8  Wils.  121  ;  3  T.  R.  547,  S.  P. 

(x)  Ihinn  V.  Large ,  3  Dougl.  335. 
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ment  go  by  default;  for  the  date  is  not  material  or  traversable, 
and  therefore  not  admitted  (y). 

One  common  ground  of  damage  used  to  be  the  costs  of  eject-  Costs  of  previous 
ment,  which  under  the  form  of  fiction  in  use  till  lately,  could  «J«^«^*- 
not  be  recovered  in  that  action  when  the  landlord  or  tenant 
did  not  appear,  or  having  appeared,  did  not  confess  lease, 
entry,  and  ouster  at  the  trial  (z).  In  respect  to  these  the 
rule  laid  down  was,  that  where  the  judgment  was  taken  in 
such  a  form  as  admitted  of  the  costs  being  taxed,  those  costs 
alone  were  recoverable,  and  no  extra  costs,  though  band  fide 
incurred  (a).  The  apparent  exceptions  to  this  rule  were  in 
cases  where  costs  could  not  be  taxed ;  for  instance,  where  judg- 
ment obtained  by  the  defendant  had  been  reversed  in  error, 
where  a  court  of  error  could  not  award  costs  (b) ;  or  where 
judgment  had  gone  by  default,  in  which  case  it  was  not  the 
practice  for  the  officers  to  tax  against  the  casual  ejector  (c). 
In  the  latter  case  there  seems  now  to  be  no  objection  to 
signing  judgment  and  taxing  costs  against  the  real  defendant, 
as  his  name  appears  on  the  record  {d).  The  former  case 
stands  still  on  its  original  footing.  The  old  rule  still  prevails 
as  to  costs  upon  error,  viz.,  that  when  judgment  is  reversed, 
the  party  ultimately  prevailing  pays  his  own  costs  in  error, 
though  he  receives  his  costs  in  the  original  action.  This 
doctrine  is  unaffected  either  by  15  &  16  Vict.  c.  76,  s.  148, 


{v)  Jve  Y.  Scott f  9  Dowl.  993.  [The  etfect  of  judgment  by  default  in  eject- 
ment, as  eyidenue  of  the  defendant  s  possession,  in  an  action  for  mesne  profits, 
was  discussed  recently  in  the  Coui-t  of  Exchequer.  Kelly,  C.  B.,  was  of 
opinion  that  taken  alone  it  was  no  evidence  of  the  defendant's  possession  at 
any  time.  Channel!,  B.,  and  Cleasby,  B.,  considered  it  to  he  primd  facie 
evidence  that  the  defenduit  was  in  possession  at  the  date  of  the  writ  of  eject- 
ment, but  not  evidence  of  his  possession  for  the  period  during  which  the 
plaintiff  claimed  title  in  the  writ ;  Pearte  v.  Coaker,  L.  B.  4  Ex.  92 ;  38 
L.  J.  Ex.  82.] 

(2)  Tidd.  Prac.  9th  ed.,  1243.  [An  allegation  in  the  declaration  that  the 
plaintiffs  had  incurred  great  expense  in  recovering  possession,  has  been  held 
to  support  a  claim  for  the  costs  of  previous  ejectment ;  Pearte  v.  Cooker^ 
nipra.] 

(a)  Doe  V.  DavUy  1  Esp.  358  ;  Symonds  v.  Page,  1  C.  &  J.  29  ;  Doe  v. 
Filliter,  13  M.  &  W.  47  ;  Brooke  v.  Bridges,  7  Moore  471  ;  Doe  v.  Bare,  2 
Dowl.  245. 

(6)  NoweU  V.  lioake,  7  B.  &  C.  404. 

(c)  Doe  v.  Huddart,  2  C.  M.  &  B.  316. 

{d)  See  15  &  16  Vict.  c.  76,  ss.  177,  206.  [The  received  opinion  is,  how- 
ever, that  this  Act  does  not  entitle  the  plaintiff  to  costs  upon  a  judgment  by 
default,  and  that  they  must  still  be  recovered  by  action  for  mesne  profits ;  2  Cii. 
Arch.  1037,  12th  ed. ;  Cole  on  Ejectment^  131;  Day's  C.  L.  P.  Act,  147, 
3rd  ed.] 

7,  2 
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which  provides  that  the  proceeding  in  error  shall  be  a  step 
in  the  cause,  or  by  the  25  PI.  rule  of  Hilary  Term,  1853, 
which  says  that  the  costs  of  proceedings  in  error  are  to  be 
costs  in  the  cause.  The  meaning  of  that  rule  is,  that  where 
the  party  succeeding  is  entitled  to  his  costs  in  error,  they  are 
to  be  taxed  as  costs  in  the  cause  (e).  There  are  express  pro- 
yisions  in  the  Common  Law  Procedure  Act,  1852,  that  where 
the  defendant  confesses  the  action  (/),  or  judgment  is  given 
against  him  (g),  execution  may  issue  for  costs  as  well  as  for  the 
recovery  of  possession.  In  none  of  these  cases  then  is  it  likely 
that  costs  will  for  the  future  be  sued  for  in  an  action  for 
mesne  profits. 

If  the  defendant  has  made  any  payments  while  in  posses- 
sion, for  which  plaintijff  would  be  liable,  as  ground  rent  [or 
rates  and  taxes],  he  is  entitled  to  have  it  taken  in  reduction  of 
damages  (h).  In  America  the  courts  go  much  further.  There 
a  band  fide  occupant  of  land  is  allowed  to  mitigate  damages  in 
an  action  by  the  rightful  owner,  by  setting  off  the  value  of  his 
permanent  improvements,  made  in  good  faith,  to  the  extent  of 
the  rent  and  profits  claimed  (t ).  This  doctrine,  however,  has 
never  been  asserted  in  England  as  far  as  I  am  aware.  In  one 
case  where  a  party  had  permitted  buildings  to  be  erected  upon 
his  property,  by  a  person  who  acted  under  a  mistaken  impres- 
sion that  the  land  was  his  own,  a  Court  of  Equity  restrained 
an  action  for  mesne  profits  by  injunction,  in  order  to  compel 
the  plaintiff  to  allow  the  value  of  the  buildings  as  a  set-off  (^). 
This  in  itself  shows  that  the  defendant  would  have  had  no 
claim  for  compensation  at  law,  and  even  in  equity  the  argu- 
ment in  his  favour  rested  solely  on  the  fact  that  the  plaintiff 
had  stood  by  and  countenanced  his  acts,  which  amounted  to  a 
fraud  upon  him.  Nor  does  the  doctrine  seem  well  founded,  as 
a  mere  matter  of  natural  justice.  The  improvements  may  be 
very  valuable,  but  they  may  be  quite  unsuited  to  the  use  which 


(e)  Fither  v.  Bridget,  4  E.  &  B.  666  ;  24  L.  J.  Q.  B.  165  ;  [MarikaU  v. 
Jacktoriy  4  E.  &  B.  669,  n.  ;  24  L.  J.  Q.  B.  166,  n.  ;  WindU  t.  Barker,  25 
L.  J.  Q.  B.  349.] 

(/ )  S.  203. 

(g)  Ss.  185,  197. 

(h)  Doe  V.  Hart,  2  C.  &  M.  145  ;  [Barber  v.  Brovm,  1  C.  B.  N.  S.  at 
p.  150  ;  26  L.  J.  C.  P.  at  p.  49.] 

{%)  Sedg.  Dam.  125  ;  [Morruon  v.  Rdbinwn,  81  Fenn.  456.] 

{h)  Cawdor  (Earl  of)  t.  Lcwit,  1  Y.  &  C.  427. 
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the  plaiatiff  intends  to  make  of  his  land.  Even  if  they  are 
sach  as  he  wonld  have  wished  to  make,  they  may  also  be  such 
as  he  conld  not  have  afforded  to  make.  To  compel  him  to 
pay  for  them,  or  to  allow  for  them  in  damages,  which  is  all 
the  same,  is  quite  as  unjust  as  it  would  be  to  lay  out  money 
in  any  other  investment  for  a  man,  and  then  compel  him  to 
adopt  it,  nolens  volens. 

It  is  no  answer  to  this  action  that  the  plaintiff  had  entered 
a  remittitur  damna  upon  the  record  in  the  action  of  eject- 
ment (/). 

Where  ejectment  is  brought  by  landlord  against  tenant,  Mesne  profits 
and  due  notice  of  trial  has  been  served  on  the  tenant  or  his  ™*y '?  ^^^ 

cases  be  re- 

attomey,  the  plaintiff  may  always  go  into  evidence  of  mesne  covered  in  eject- 
profits,  and  obtain  a  verdict  for  them  down  to  the  time  of  ^^^ 
verdict  given ;  even  though  the  record  has  contained  no  notice 
that  the  demand  would  be  made  (m).    But  such  recovery  shall 
be  no  bar  to  an  action  for  mesne  profits  from  the  time  of 
verdict  to  delivery  of  possession  (n). 

Formerly  executors  could  not  sue  or  be  sued  in  this  action ;  Executors, 
but  now  it  seems  they  may  by  3  &  4  W;  IV.  c.  42,  s.  2,  pro- 
vided the  action  be  brought  by  the  executors  or  administrators 
within  a  year  after  death,  and  for  injuries  committed  within 
six  calendar  months  before  death ;  and  similarly  as  to  actions 
against  executors  or  administrators,  except  that  the  action 
must  be  commenced  within  six  months  after  they  have  taken 
upon  themselves  the  administration  of  the  estate. 

3.  In  actions  for  injuries  to  easements,  such  as  rights  of  Easements, 
way,  watercourses,  light,  common,  and  so  forth,  no  rule  can 
be  laid  down  as  to  the  measure  of  damages.  They  will  vary 
in  each  case,  according  to  the  species  and  amount  of  injury 
caused.  Frequently,  however,  such  actions  are  brought  where 
no  actual  injury  has  been  suffered,  to  try  a  right ;  and  the 
question  is,  whether  the  plaintiff*  is  entitled  to  nominal 
damages. 

In  such  cases  the  rule  may  be  laid  down,  that  where  an  When  it  is  neces- 
actual  infringement  of  right  has  taken  place  an  action  will  lie,  ^^1^1!^''^ 
and  the  plaintiff  will  be  entitled  to  a  verdict  with  nominal 

{D  Harper  v.  EyUa,  3  Dougl.  399. 

{m)  Smith  v.  TeU,  9  Exch.  307  ;  23  L.  J.  Ex.  93. 

(7i)  15  &  16  Vict.  c.  76,  s.  214. 
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damages,  though  no  real  loss  has  been  sustained.  Hence  in 
actions  by  commoners  against  strangers  for  interfering  with 
their  rights  of  common  (o) ;  or  by  the  owners  of  lands  and 
houses,  for  violation  of  their  rights  of  ways,  watercourses, 
light  and  Bir{p\  there  is  no  necessity  to  show  any  actual  or 
substantial  damage  resulting  from  the  act  complained  of. 
Wherever  a  right  has  been  violated,  the  law  will  presume 
damage,  and  the  mere  fact  that  such  acts,  if  submitted  to, 
would  lay  the  foundation  of  a  fresh  right  in  the  wrong-doer, 
adverse  to  the  original  proprietor,  is  itself  support  for  an 
action  (g).  A  strong  instance  of  this  doctrine  arose  in  a  very 
recent  case.  By  deed  between  plaintiff  and  defendant,  owners 
of  adjoining  closes,  it  was  agreed  that  during  the  first  ten 
days  of  every  month  the  defendant  should  have  the  exclusive 
use,  for  purposes  of  irrigation,  of  the  waters  of  a  stream  which 
flowed  through  his  lands  to  the  plaintiff's.  That  at  all  other 
times  the  water  should  be  under  the  plaintifiTs  control,  and 
that  it  should  flow  upon  his  land  through  the  defendant's  in 
a  channel  specifically  described.  Defendant  altered  the  stream 
in  its  course  through  his  own  land,  by  cutting  a  new  channel. 
The  stream  however  entered  the  plaintiff's  land  at  exactly  the 
same  point  as  before,  and  in  the  same  quantity.  No  damage 
of  any  sort  arose.  It  was  held,  however,  that  under  the  terms 
of  the  deed  the  plaintiff  had  a  right  to  have  the  stream 
fiowing  in  the  specified  channel,  and  was  entitled  to  nominal 
damages  (r). 

Such  legal  damage,  however,  will  only  be  presumed  where 
there  has  been  a  clear  violation  of  a  right.  The  facts  from 
which  it  will  be  presumed  differ  greatly  according  to  the 
subject-matter  of  the  right,  and  the  nature  of  the  interests  of 
the  parties  in  it  For  instance,  commonage  is  a  matter  of 
private  and  exclusive  right.    Any  assertion  of  the  same  right 


(o)  1  W.  Sannd.  346,  a ;  [1  Wnu.  Notes  to  Saund.  626.]  WcUm  v.  Watling, 
2  Bl.  1233  ;  ffohtan  v.  Todd,  4  T.  R.  71 ;  Pindar  v.  Wadsvxjrth,  2  East,  164. 

(p)  Embrey  v.  Owen,  6  Exch.  853  ;  Bower  v.  HtU,  1  Bingh.  N.  C.  649  ; 
Wood  Y.  Waud,  3  Exch.  748  ;  Dickimon  y.  G.  June.  Canal  Co.,  7  Exch.  282  ; 
Bochdale  Canal  Co,  y.  King,  14  Q.  B.  122 ;  Rochdale  Canal  Co.  y.  Hadclife, 
18  Q.  B.  287. 

(q)  1  B.  &  Ad.  426,  per  Taunton,  J. ;  [Harrop  y.  Hirtt,  L.  R.  4  Ex.  43  ; 
88  L.  J.  Ex.  1.] 

(r)  Northam  y.  Hurley,  1  E.  &  B.  66.'». 
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by  an  unauthorised  pereon  is  an  injury  for  which  an  action 
will  lie.  But  light,  air,  and  water  are  matters  puhlici  juriSy 
which  cannot  be  monopolised  ;  all  may  use  them  who  have  a 
right  of  access  to  them,  and  an  action  only  lies  for  such  an 
unreasonable  use  as  deprives  the  plaintiff  of  his  just  benefit 
from  them  in  turn  (s). 

So  also  any  act,  however  temporary,  which  disturbs  the  Actions  by 
occupant  of  land  in  the  possession  of  Jl  his  rights  attaching  "^«"^°"^®"»  *^ 
to  it,  is  ground  for  an  action  by  him.  But  the  reversioner  can 
only  sue  in  respect  of  some  wrong  which  is  calculated  to  injure 
his  reversion  ;  and  the  fact  of  its  being  of  such  an  injurious 
character  must  appear  upon  the  record,  and  be  proved  at 
the  trial,  or  be  capable  of  being  assumed  as  proved  after 
verdict  (t). 

The  same  obstruction  to  the  plaintiff's  rights  may  be  the 
sabject  of  continual  actions  and  continual  damages,  till  it  is 
discontinued  {u). 

In  some  cases,  however,  actual  damage  constitutes  the  gist  When  actual 
of  the  action,  and  must  be  stated  and  proved.  This  takes  b^^ved.^ 
place  where  the  wrong  complained  of  is  one  of  a  public  nature, 
which  can  only  become  ground  of  action  by  an  individual 
upon  proof  of  actual  damage  to  himself  resulting  from  it  {x). 
But  though  particular  damage  must  be  shown  and  established, 
it  is  neither  necessary  to  lay,  nor  to  prove,  special  damage  in 
its  technical  sense.  As,  for  instance,  where  the  injury  con- 
sisted in  obstructing  the  access  to  plaintiff's  house,  and  con- 
sequent loss  of  trade,  it  was  held  not  to  be  necessary  to  show 
the  specific  customers  who  were  hindered  (y). 

In  actions  by  the  commoners  against  the  lord,  or  any  one 
acting  under  the  authority  of  the  lord,  for  putting  cattle  upon 


(«)  £mbrey  v.  Owen,  6  Bxch.  353  ;  Wood  v.  Waud,  3  Kxch.  748  ;  Taylor 
V.  Bennett,  7  C.  &  P.  329  ;  PnngU  v.  H'crnAam,  ibid.,  377 ;  WeUt  v.  Ody, 
ibid.,  410  ;   WiUiams  ▼.  Morland,  2  K  &  C.  910. 

(0  Bopwood  V.  Schofield,  2  M.  &  Rob.  34 ;  Jeuer  v.  Gifford,  4  Burr. 
2141 ;  KidgiU  v.  Moore,  9  C.  B.  364.  See  Jackaon  v.  Pesk^  1  M.  &  S. 
234  ;  Young  v.  Spencer,  10  B.  &  C.  145  ;  [Bell  v.  Midland  By.  Co.,  10  C.  B. 
N.  S.  287  ;  30  L  J.  C.  P.  273  ;  Metropolitan  Aatociation  v.  Fetch,  6  C.  B, 
N.  S.  504  ;  27  L.  J.  C.  P.  830  ;  and  ante,  p.  331.] 

(u)   Vide  ante,  p.  63. 

(x)  9  Rep.  113,  a ;  Wilke$  r.  ffungetford  Market  Co.,  2  R  N.  C.  281 ; 
Bote  V.  Milet,  4  AL  &  S.  101  ;  Greasly  v.  Codling,  2  Bingh.  268 ;  [Winter- 
bottom  V.  Earl  of  Berby,  L.  R.  2  Ex.  816  ;  86  L.  J.  Ex.  194.1 

(y)  Boie  v.  Ororea,  5  M.  &  Gr.  613. 
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the  commoii,  damage  most  be  shown.  He  has  a  right  to  do 
BO,  leaving  sufficient  for  the  commoners,  and  the  cause  of 
action  clearly  does  not  arise  till  such  damage  is  shown  {z). 

(f)  ffobaon  v.  Todd,  4  T.  R.  73  ;  per  Buller,  J.,  1  W.  Saund.  846,  b.     [1 
Wms.  Notes  to  Saund.  627.] 
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CHAPTER  XV, 


1.  Malicious  Prosecution. 

2.  Falsi  Imprisonment  and  Assault. 
8.  Personal  Injury  caiLsed  by  Negli- 
gence. 

4.  Actions  against  Sheriff, 

5.  Actions  against  Attorney* 


6.  Actions  against  Witness. 

7.  Defamation. 

8.  Breach  of  Promise  of  Marriage. 

9.  Seduction. 
10.  Adultery. 


The  two  previous  chapters  were  taken  up  with  those  torts 
which  consist  in  injuries  to  property  of  a  tangible  nature,  such 
as  goods  or  land.  The  present  chapter  will  include  injuries 
to  the  person,  or  to  the  relative  rights  which  exist  between 
the  i)laintiff  and  some  third  party.  Breach  of  promise  of 
marriage  should  technically  have  been  ranged  among  other 
actions  on  contracts.  Practically,  however,  it  is  always  treated 
as  a  tort,  and  as  it  is  not  governed  by  the  same  principles  as 
any  other  contract,  no  confusion  is  caused  by  considering  it 
here. 

1.  In  order  to  support  an  action  for  a  malicious  prosecution,  Action  for  mali- 
or  suit,  it  is  necessary  to  show  some  damage  resulting  to  the  ^^^^  ^^^^^^^ 
present  plaintiff  from  the  former  proceeding  against  him.  damage. 
This  may  be  either  the  damage  to  a  man's  fame,  as  if  the 
matter  he  is  accused  of  be  scandalous,  or  where  he  has  been 
put  in  danger  to  lose  his  life  or  limb,  or  liberty ;  or  damage  to 
his  property,  as  where  he  is  obliged  to  expend  money  in 
necessary  chai'ges  to  acquit  himself  of  the  crime  of  which  he 
is  accused  (a).    And  the  damage  must  be  one  either  already 
fallen  upon  the  plaintiff,  or  else  inevitable  (b). 

Accordingly  where  a  declaration  merely  charged  the  pre- 
ferring an  indictment  for  an  assault,  and  no  evidence  was  given 

(a)  Per  Holt,  C.  J.,  Sai-ille  v.  Roberts,  1  Ld.  Raym.  374. 
{b)  B.  N.  P.  13. 
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but  the  bill  of  indictment  for  the  assault  with  ignoramus  re- 
turned thereon,  the  plaintiff  was  nonsuited ;  and  Mansfield, 
C.  J.,  said,  "  I  feel  a  diflSculty  to  understand  how  the  plaintiff 
could  recover  in  the  present  action,  wherein  he  could  recover 
no  damages,  because  he  clearly  has  not  proved  that  he  has 
sustained  any.  I  can  understand  the  ground  upon  which  an 
action  shall  be  maintained  for  an  indictment  which  contains 
scandal ;  but  this  contains  none,  nor  does  any  danger  of  im- 
prisonment result  from  it ;  this  bill  was  a  mere  piece  of  waste 
paper.  All  the  cases  in  B.  N.  P.  13,  are  directly  against  this 
action,  for  the  author  speaks  of  putting  the  plaintiff  to  expense 
and  affecting  his  good  fame,  neither  of  which  could  be  done 
here.  If  this  action  could  be  maintained,  every  bill  which  the 
grand  jury  threw  out  would  be  the  ground  of  an  action  "  (c). 
And  so  in  a  case  where  the  writ  had  been  sued  out  against  a 
party  by  mistake,  and  no  arrest  or  imprisonment  ever  actually 
took  place,  but  the  party  of  his  own  accord  paid  the  bailiff  and 
put  in  bail,  nonsuit  was  ordered  (d). 
LiabUity  to  extra  But  the  liability  to  pay  extra  costs  beyond  those  which  can 
of  da^e^"^^    ^®  recovered  on  taxation,  is  not  a  damage  recognised  in  law ; 

consequently  where  a  declaration  stated  that  defendant  in  the 
name  of  J.  S.,  whom  he  knew  to  be  insolvent,  maliciously,  &c. 
sued  the  plaintiff,  in  which  action  J.  S.  was  nonsuited,  and 
proceeded  to  allege  that  the  now  plaintiff  was  forced  to  pay 
costs  which  he  was  unable  to  recover  from  J.  S.,  who  was  and 
is  unable  to  pay  the  same ;  the  Court  held  the  declaration  bad 
for  want  of  an  averment  that  the  plaintiff  had  applied  for  costs, 
which  might  be  the  only  reason  he  had  not  recovered  them. 
Maule,  J.,  said,  "  In  order  to  make  the  non-payment  of  costs 
a  legitimate  subject  of  damage,  it  must  be  shown  that  they 
are  such  costs  as  properly  follow  the  judgment  of  the  Court 
in  which  the  action  was  brought ;  but  here  it  does  not  appear 
there  were  any  such  costs,  for  he  was  entitled  to  none  un- 
less he  applied  for  them,  and  it  does  not  appear  he  has 
applied"  (e), 
and  cannot  be  For  the  Same  reason,  where  costs  are  taxed  in  the  former 

recovered 


(c)  Byne  v.  Moore^  5  Taunt.  187. 
{d)  Bieten  v.  Burridgt^  3  Camp.  139. 
(e)  CotUrell  v.  Jonet,  11  C.  B.  713. 
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proceedings,  no  extra  costs  can  be  recovered  as  damages  in  this 
action  (/). 

Malice  and  want  of  probable  cause  must  also  be  proved  (^),  Malice, 
and  the  amount  of  damages  given  by  the  jury  will  always  be 
greatly  influenced  by  the  species  of  evidence  afforded  upon  this 
point. 

It  was  held  in  one  case  that  a  witness  may,  with  a  view  to  Evidence  of  pro- 
showing  probable  cause,  be  asked  whether  the  plaintiff  was 
not  a  man  of  notoriously  bad  character  (h).  But  the  contrary 
doctrine  has  been  several  times  laid  down.  Where  the  action 
was  for  maliciously  and  without  probable  cause  procuring  the 
plaintiff  to  be  arrested  on  a  charge  of  felony,  a  witness  was 
asked  whether  he  had  not  searched  the  plaintiff's  house  upon 
a  former  occasion,  and  whether  he  was  not  a  person  of  sus- 
picious character.  Wood,  B.,  refused  to  allow  the  question. 
In  actions  for  slander,  he  said,  such  evidence  was  admissible 
for  the  purpose  of  mitigating  the  damages,  and  not  to  bar  the 
action,  and  that  in  this  case  such  evidence  would  afford  no 
proof  of  probable  cause  to  justify  the  defendant  («).  So  where 
the  action  was  trespass  for  false  imprisonment  on  a  charge  of 
obtaining  money  under  false  pretences,  a  policeman  was  asked 
on  cross-examination  whether  he  had  not  had  the  plaintiff  in 
custody  before,  and  also  what  was  her  general  character? 
Gumey,  B.,  after  consulting  the  rest  of  the  Court,  refused  to 
admit  the  evidence,  even  in  mitigation  of  damages  (k).  And 
similarly  where  the  declaration  contained  counts  for  slander, 
and  for  a  malicious  arrest  and  imprisonment,  Abbott,  C.  J., 
refused  to  allow  the  plaintiff  to  give  evidence  of  general  good 
character,  saying  that  if  such  evidence  was  to  be  admitted  on 
the  part  of  the  plaintiff,  then  the  defendant  must  be  allowed 

(/)  Sinclair  v.  Eldred,  4  Taant.  7  ;  Grace  v.  Morgan^  2  Binglu  N.  C. 
534  ;  oyemiling  Sandback  t.  Tkomatf  1  St.  306 ;  Ootdd  v.  BarraUf  2  M.  fc 
Rob.  171. 

(g)  Farmer  v.  Darling^  4  Barr.  1971 ;  Qibion  v.  Ckateri,  2  B.  ft  P.  129. 
[The  law  is  settled  in  England  that  the  jury  must  find  the  facts  on  which  the 
question  of  reasonable  and  probable  cause  depends,  and  the  judge  must  then 
determine  whether  the  facts  found  do  constitute  reasonable  and  probable  cause. 
No  definite  rule  can  be  laid  down  for  the  exercise  of  the  judge's  judgment ; 
Litter  v.  Ferryman^  L.  B.  4  H.  L.  521,  39  L.  J. Ex.  177.  In  Scotland  the  ques- 
tion is  treated  as  an  inference  of  fact  for  the  jury.     /6.,  per  Lord  Colonsay.] 

{h)  Rodrigun  r.  Tadmire,  2  Esp.  721. 

(«)  Newaam  r,  Carr,  2  St.  69. 

{k)  Downing  v.  Butcher,  2  M.  &  Rob.  874. 


348  MALICIOUS   PROSECUTION. 

to  go  into  evidence  to  prove  that  the  plaintiff  was  a  man  of 
bad  character  (/).  This  was  a  particularly  strong  case,  for 
the  defendant  had  pleaded  in  justification,  averring  the  charge 
of  felony  to  be  true.  In  a  very  recent  case,  where  the  action 
was  for  giving  the  plaintiff  in  charge,  on  the  ground  of  his 
having  stolen  oysters  from  the  defendant's  bed,  evidence  was 
offered  of  a  previous  conviction  of  a  third  party  for  the  same 
offence.  The  defendant,  however,  was  not  aware  of  such 
conviction  at  the  time  he  gave  the  plaintiff  into  custody.  The 
Court  decided  that  the  evidence  was  properly  rejected  on  that 
account.  Pollock,  C.  B.,  in  delivering  the  judgment  of  the 
Court,  said,  "  The  only  ground  on  which  the  defendant  could 
use  any  evidence  for  the  purpose  of  showing  that  he  was 
acting  bond  fide,  was  with  reference  to  the  impression  that 
the  conviction  would  make  upon  his  own  mind,  and  not  as  to 
the  fact  itself.  It  was  for  this  purpose  perfectly  competent 
for  the  defendant  to  prove  that  he  had  been  informed  of  the 
conviction,  and  to  show  all  that  had  been  laid  before  him  on 
which  he  might  form  an  opinion  upon  the  subject.  But  in 
this  case  the  conviction  itself  never  had  been  laid  before  him ; 
he  was  not  present  at  the  trial ;  it  could  never  have  produced 
any  effect  upon  his  mind.  We  are  of  opinion,  therefore,  that 
it  was  very  properly  rejected,  although  on  the  other  ground 
which  I  have  mentioned,  it  might  undoubtedly  have  been 
received  for  the  purpose  of  establishing,  bond  fide,  a  sincere 
opinion,  on  the  part  of  the  defendant,  that  the  plaintiff  had 
been  guilty  of  felony  "  (m).  Of  course  if  the  previous  convic- 
tion had  been  of  the  plaintiff  himself,  the  evidence  would  have 
been  admissible  a  fortiori.  This  seems  to  bear  strongly  upon 
the  points  under  discussion.  There  is  no  doubt  a  distinction 
between  evidence  of  general  bad  chai'acter,  and  a  previous 
conviction  for  exactly  the  same  offence  as  that  charged  under 
a  mistake.  The  latter  fact  probably  affords  a  stronger  pre- 
sumption of  guilt  than  the  former.  Yet  if  a  person  who  has 
erroneously  charged  another  with  burglary,  may  show  that  he 
was  in  fact  previously  convicted  of  burglary,  it  is  hard  to  see 
why  he  may  not  also  show  that  he  was  well  known  as  a  thief 
and  associate  of  burglai's.    Such  evidence  would  certainly  bo 

(2)  Cornwall  t.  Richardaon^  Ry.  A  M.  305. 

(m)  Thomas  t.  RuaseU,  23  L.  J.  Ex.  233  ;  9  Excb.  764. 
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a  much  stronger  justification  of  the  charge,  than  it  would  be 
to  show  that  a  third  party  had  previously  committed  a  burglary 
in  the  defendant's  house,  and  been  convicted  of  it.  It  shows 
a  fair  reason  for  suspecting  the  plaintiff,  whereas  evidence, 
such  as  that  in  the  case  alluded  to,  merely  shows  ground  for 
suspecting  the  world  in  general  of  a  capacity  for  the  particular 
crime,  and  a  tendency  to  it. 

Gases  of  this  sort  vary  so  much  according  to  the  nature  of 
the  charge  preferred,  or  action  brought,  according  to  the  rank 
and  motives  of  the  parties,  that  the  damages  are  always  a  mere 
matter  of  speculation.  The  talents  of  the  counsel,  the  temper 
of  the  jury,  and  the  view  taken  by  the  judge,  have  a  greater 
influence  upon  their  amount  than  any  principles  of  law  which 
can  be  laid  down. 

2.  The  damages  in  actions  for  assault  or  false  imprisonment  Assault  and 
will  also  vary  in  the  same  manner,  according  to  the  circum-  *al^  »n^pn«>n- 
stances  of  the  case.  The  same  remarks  will  also  apply  to  the 
evidence  which  may  be  adduced  in  proof  of  probable  cause. 
Where  the  action  was  for  an  arrest  in  Bristol,  without  reason- 
able and  probable  cause,  it  was  held  that  the  defendants,  who 
were  constables  of  Oxford,  might  show  in  mitigation  of 
damages,  that  they  had  taken  the  plaintiff  on  suspicion  of 
stealing  a  horse ;  but  that  as  the  arrest  had  been  made  out  of 
their  jurisdiction,  they  could  not  give  the  matter  in  evidence, 
under  the  general  issue,  as  an  entire  defence  by  virtue  of  the 
Stat.  25  Jac.  I.  c.  12  (n).  A  justification  of  a  false  imprison- 
ment, on  the  ground  that  the  defendant  had  reasonable  and 
probable  cause  to  suspect  the  plaintiff  of  being  guilty  of  a 
felony,  is  very  different  in  its  effect  upon  the  damages  from  an 
unsuccessful  plea  that  the  plaintiff  was  and  is  guilty  of  the 
felony.  The  former  is  in  the  nature  of  an  apology  for  the 
defendant's  conduct.  The  latter  is  a  persistence  in  the  original 
charge,  which  is  in  itself  a  ground  for  aggravation  of  damages. 
And  it  makes  no  difference  that  the  plea  was  abandoned  at 
trial,  the  defendant's  counsel  saying  that  the  charge  was  un- 
grounded ;  and  that  the  plea  was  the  act  of  the  pleader,  and 
not  of  the  defendant  (o). 


(n)  Rowcliffc  V.  Murray ^  Car.  &  M.  613. 
(o)   Warwick  t.  jPom^w,  12  M.  &  W.  607. 


350 


ASSAULT  AND   FALSB   IMPRISONMENT. 


Mitigation  of 
damages. 


Remand  by 
magistrate. 


Joint  actions, 
and  actions 
against  seTcral. 


No  evidence  wliich  if  pleaded  would  be  a  bar,  can  be  given 
in  evidence  in  mitigation  of  damages.  Accordingly,  where 
the  action  was  for  an  assault,  and  there  was  no  plea  of  justifi- 
cation, but  evidence  was  offered  that  the  plaintiff  was  one  of 
the  crew  on  board  the  defendants  ship,  and  that  the  beating 
was  in  consequence  of  his  misconduct ;  it  was  ruled  that  as 
these  facts  might  have  been  pleaded  in  bar,  the  jury  should 
not  consider  them  in  estimating  damages  for  the  injury 
inflicted  (p). 

Where  the  action  is  trespass  for  false  imprisonment,  damages 
cannot  be  given  for  a  remand  by  the  magistrate,  which  is  a 
distinct  judicial  act  proceeding  from  himself  alone  {q).  The 
action  should  be  in  case,  alleging  malice  and  want  of  probable 
cause,  or  trespass  against  the  magistrate  (r). 

On  the  other  hand,  a  recovery  in  an  action  for  false  im- 
prisonment is  no  bar  to  another  action  for  a  malicious  prose- 
cution. They  are  altogether  different  causes  of  action.  The 
taking  a  man  up  on  a  charge  of  felony  is  distinct  from  going 
before  a  grand  jury,  and  falsely  and  maliciously  taking  an  oath 
to  get  a  bill  found  against  him,  and  then  going  before  a  petty 
jury  and  trying  to  induce  them  to  find  him  guilty.  Con- 
sequently, in  the  action  for  false  imprisonment,  none  of  the 
circumstances  connected  with  the  subsequent  prosecution  can 
be  proved,  or  allowed  for  in  damages  {s). 

Where  the  action  is  a  joint  one,  by  or  against  several,  only 
those  circumstances  which  prove  a  joint  injury  to  or  from  all 
can  be  compensated  for.  Therefore,  where  several  plaintiffs 
sue,  on  account  of  a  joint  imprisonment,  they  may  recover  in 
respect  of  money  which  they  paid  jointly  for  their  release,  but 
not  on  account  of  the  suffering  caused  by  the  imprisonment, 
for  that  was  a  separate  injury  to  each  (t).  And  so  in  the  case 
of  a  joint  trespass,  the  true  measure  of  damage  is  the  whole 
injury  which  the  plaintiff  has  suffered  from  the  joint  act.  But 
aggravated  damages  cannot  be  given  on  account  of  the 
peculiar  malice  of  one.    In  such  a  case  the  plaintiff  ought  to 


(p)  WaUon  V.  ChrutUy  2  B.  &  P.  224. 

{q)  Lock  V.  Athiony  12  Q.  B.  871. 

(r)  Morgan  v.  Hughea,  2  T.  R.  225,  231. 

(«)  Guut  V.  Wairen,  9  Exch.  379. 

(t)  Hayikom  v.  Lawion,  3  C.  &  P.  196  ;  BarraU  t.  CoUint,  10  Moo.  446. 
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elect  the  party  against  whom  he  means  to  get  aggravated 
damages  (w). 

It  may  be  as  well  to  remark  that  every  action  against  a  jus-  justices  of  the 
tioe  of  the  peace,  for  anything  done  by  him  in  the  execution  p«*<^- 
of  his  dnty  as  sach  justice,  and  within  his  jurisdiction,  must 
be  on  the  case,  and  allege  the  act  to  have  been  done  mali- 
ciously and  without  probable  cause  (x).  Where  he  has  no 
jurisdiction,  or  exceeds  his  jurisdiction,  he  may  still  be  sued 
in  trespass,  subject  to  certain  provisions  as  to  quashing  the 
conviction  (y).  And  in  no  case  is  the  plaintiff  to  have  more 
than  twopence  damages,  where  it  appears  that  he  was  guilty  of 
the  offence  of  which  he  was  convicted,  or  liable  by  law  to  pay 
the  money  ordered  to  be  paid,  and  that  he  has  undergone  no 
greater  punishment  than  that  assigned  by  law  to  the  offence 
of  which  he  was  convicted,  or  for  non-payment  of  the  money 
ordered  (2). 

3.  Very  little  can  be  said  with  certainty  as  to  damages  for  Personal  injuxy 
personal  injuries  inflicted  by  negligence.    Loss  of  time  during  caused  by  negU- 
the  cure,  and  expense  incurred  in  respect  of  it,  are  of  course 
matters  of  easy  calculation.    Pain  and  suffering  undergone  by 
the  plaintiff  are  also  a  ground  of  damc^e  (a).    And  in  this 
point  such  an  action  differs  from  one  brought  by  the  personal 
representatives,  where  a  death  has  ensued  (b).    Any  perma- 
nent injury,  especially  when  it  causes  a  disability  from  ftiture 
exertion,  and  consequent  pecuniary  loss,  is  also  a  ground  of 
damage.     This  is  one  of  the  cases  in  which  damages  most 
signally  fail  to  be  a  real  compensation  for  the  loss  sustained. 
In  one  case  Parke,  B.,  said,  "  It  would  be  most  unjust  if, 
whenever  an   accident  occurs,  juries  were  to  visit  the  un- 
fortunate cause  of  it  with  the  utmost  amount  which  they 
think  an   equivalent  for  the  mischief  done.    Scarcely  any 
sum  could  compensate  a  labouring  man  for  the  loss  of  a 
limb,  yet  you  do  not  in  such  a  case  give  him  enough  to 
maintain  him   for  life "  (c).    No  rule  can  be  laid  down  in 


(tt)  Clark  V.  Nevaanij  1  Exch.  131,  139 ;    and  see  Gregory  t.  Cottfrcll, 
22  L.  J.  Q.  B.  217. 

(x)  11  &  12  Vict.  c.  44,  8.  1. 
(y)  S.  2. 
(z)  3.  13. 

(a)  18  Q.  B.  111. 

(b)  See  post,  p.  392. 

(c)  Armsworth  v.  S.  E.  Ry.  Co.,  11  Jur.  760 ;  cited  18  Q.  B.  104. 
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Buch  a  case ;  and  although  juries  are  frequently  cautioned 
not  to  let  their  verdict  be  influenced  by  the  poverty  of  the 
plaintiff  and  the  wealth  of  the  defendant,  yet  the  caution 
is  probably  seldom  much  attended  to.  To  examine  how 
far  it  is  deserving  of  very  strict  obedience,  would  furnish 
material  for  much  longer  discussion  than  I  wish  to  yield  to 
it  here. 

4.  Actions  against  the  sheriff  are  either  by  the  creditor,  for 
some  neglect  of  duty  which  deprives  him  of  hie  proper  remedy 
against  his  debtor  ;  or  by  the  debtor,  or  supposed  debtor,  or 
his  representatives,  for  some  unlawful  exercise  of  authority 
against  him. 

I.  Actions  by  the  creditor  against  the  sheriff. 

One  of  the  most  common  of  these  arose  [before  the  passing 
of  19  &  20  Vict.  c.  108]  out  of  the  action  of  replevin.  Stat. 
11  Geo.  II.  c.  19,  s.  23,  enacted  that  sheriffs  and  other  officers 
granting  replevins  should  take  from  the  plaintiff,  and  two 
responsible  persons  as  sureties,  a  bond  in  double  the  value  of 
the  goods  distrained,  conditioned  for  prosecuting  the  suit 
with  effect,  and  without  delay,  and  for  a  return  of  the  goods. 
By  sect.  22,  if  the  plaintiff  in  replevin  should  discontinue,  be 
nonsuited,  or  have  judgment  against  him,  the  defendant 
should  recover  double  costs.  Stat.  5  &  6  Vict.  c.  97,  s.  2, 
enacted  that,  instead  of  double  costs,  the  defendant  should 
have  such  full  and  reasonable  indemnity  as  to  all  costs, 
charges,  and  expenses  incurred  in  and  about  the  suit^  as 
should  be  taxed  by  the  proper  officer. 

[By  19  &  20  Vict.  c.  108,  ss.  63,  seqq.,  the  powers  and 
responsibilities  of  sheriffs  with  respect  to  replevin  bonds 
and  replevins  were  put  an  end  to ;  and  the  registrar  of 
the  county  court  of  the  district  in  which  the  distress  sub- 
ject to  replevin  is  taken,  is  empowered  to  approve  re- 
plevin bonds  and  grant  replevins,  and  issue  all  necessary 
process.  The  goods  are  to  be  replevied  to  their  owner  on 
his  giving  security,  to  be  approved  by  the  registrar,  for  an 
amount  sufficient  to  cover  the  rent  or  damage  and  pro- 
bable costs  of  the  cause,  conditioned  to  prosecute  the  action 
with  effect  and  make  return  of  the  goods.  The  security  is 
to  be  a  bond  with  sureties  to  the  other  party,  or  a  deposit 
in  money.    The  registrar  is  bound  to  use  proper  discretion  in 
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approving  replevin  bonds  (d),  and  it  would  seem,  that  if  he  is 
guilty  of  negligence  an  action  will  lie  against  him  at  the 
suit  of  the  party  damnified  (e).  In  such  case  the  principles 
acted  upon  in  actions  against  the  sheriflT  will  apply.] 

If  the  sheriff  failed  to  take  a  bond,  or  took  one  with  in- 
sufficient sureties,  an  action  upon  the  case  lay  against  him, 
and  in  such  an  action  he  was  liable  to  the  same  extent  as  the 
sureties  would  have  been,  had  he  done  his  duty  (/).  The 
question  then  was,  to  what  extent  were  the  sureties  liable  ? 

The  extreme  limit  of  liability  was,  in  all  cases,  the  penalty  of  Extent  of  liabi- 
the  bond,  and  the  costs  of  suing  upon  it  (//).  Within  this  ^^^^  ^^  ^®' 
limit,  however,  the  liability  might  vary  ;  and  for  a  long  time 
there  was  great  doubt  as  to  the  rule  by  which  the  variation 
was  to  be  regulated.  It  is  obvious  that  the  rent  distrained 
for  might  either  be  greater  or  less  than  the  value  of  the  goods 
distrained.  Accordingly,  where  it  was  greater,  the  struggle 
on  the  part  of  the  plaintiff  was  to  extend  the  damages  to  the 
whole  amount  due ;  where  it  was  less,  to  the  whole  value  of 
the  goods.  On  the  other  hand,  the  sheriff  tried  to  limit  his 
liability  in  all  cases  to  the  value  of  the  goods,  and  to  escape 
all  claim  for  costs.  The  latter  attempt,  which  was  sanctioned 
by  the  Court,  in  Yea  v.  Lethbridge  (A),  was  decided  against  in 
Paul  V.  Ooodluck  {%),  The  former  point,  however,  was  still 
left  open.  It  was,  however,  afterwards  settled,  that  the  object 
of  the  statute  was  only  to  place  the  parties  in  the  same 
position  as  if  no  replevin  bond  had  been  executed.  At 
Common  Law  the  landlord  had  only  his  remedy  against  the 
person  who  brought  the  action  of  replevin.  The  replevin 
bond  gave  him  the  additional  security  of  the  sureties,  and  the 
double  costs.  That  was  the  whole  effect  the  act  could  have 
had.  Consequently,  if  the  rent  was  less  than  the  value  of 
the  goods,  the  object  of  the  statute  was  satisfied  by  giving 

1(d)  Young  v.  Bromjiton,  dtc,  Waterworks  Co.,  1  B.  &  S.  676;  81  L.  J. 
Q.  B.  14.] 

[(c)  2  Ck  Arch.  Pr.  1104,  12th  ed.] 

(/)  £van8  V.  Brander,  2  H.  Bl.  650  ;  Balctr  v.  Garratt,  3  Bingh.  66,  69  ; 
Paul  V.  Ooodluck,  2  B.  N.  C.  220. 

(g)  I/fford  V.  Alger,  1  Taunt  218;  Jfffery  v.  Bastard,  4  Ad.  &  Ell. 
829  ;  per  Littledale,  J.,  Evans  v.  Brander,  2  H.  Bl.  647  ;  overruling  Con- 
canen  t.  Lethbridge,  2  H.  Bl.  36. 

ih)  4  T.  R.  433. 

(i)  2  Bingh  N.  C.  220. 

A    A 


354  ACTIONS   BY   THE   CREDITOR  AGAINST  THE   SHERIFF. 

the  amount  of  the  rent  and  the  costs  ;  otherwise  the  landlord 
would  have  been  getting  more  than  the  rent  due.  If  the 
amount  of  the  rent  exceeded  the  goods,  then  the  landlord  was 
entitled  to  the  value  of  the  goods,  with  the  costs,  as  before ; 
otherwise,  his  remedy  against  the  sureties  would  have  been 
greater  than  it  had  been  against  the  tenant  (J).  In  the 
former  of  those  cases,  Patteson,  J.,  pointed  out  that  some  of 
the  authorities  relied  on  as  opposing  this  view,  really  were  not 
against  it,  as  they  did  not  state  which,  the  rent  or  the  goods, 
were  greater  in  value.  For  instance,  in  Ward  v.  Henley  (k), 
where  it  was  held  that  the  rent  in  arrear  and  costs  was  the 
measure  of  damages  against  the  sureties,  it  does  not  appear 
that  the  rent  was  not  less  than  the  distress.  And  in  Scoti  v. 
Waithman  (/),  where  Abbott,  C.  J.,  said,  "  As  the  verdict  in 
the  replevin  suit  was  merely  for  a  return  of  the  goods,  the 
jury  could  not  in  their  verdict  exceed  the  value  of  the  goods," 
it  does  not  appear  whether  the  goods  were  greater  or  less  in 
value  than  the  rent. 

In  no  case  could  either  sureties  or  sheriff  be  liable  for  rent 
which  accrued  after  the  distress  (w). 

The  rules  thus  settled  equally  applied  where  the  action  was 

against  the  sheriff  for  not  having  taken  a  bond  at  all,  or  an 

Damages  against   invalid  One,  or  One  with  insufficient  sureties.     In  such  a  case 

sheriff.  ^Ijq  j.gjjj^  ^jj^Q^  gjj^  ^^Q  expenses  of  the  distress,  were  held  to 

be  a  proper  amoutit  of  damages  (n).  In  that  case  it  would 
appear,  that  the  value  of  the  goods  was  greater  than  the 
amount  of  the  rent ;  and  that  no  proceedings  in  replevin  had 
been  carried  on,  so  as  to  raise  a  claim  for  costs.  The  costs  of 
proceedings  against  the  sureties  might  be  recovered  against 
the  sheriff  in  this  form  of  action,  even  though  no  notice  of 
the  intention  to  proceed  against  them  had  been  given  him ; 
provided  such  costs  did  not,  together  with  other  claims,  ex- 
ceed the  penalty  (o).  In  Baker  v.  Oarratt^  the  Court  seemed 
to  think,  that  if  due  notice  of  the  intention  to  sue  had  been 
given,  such  costs  might  be    recoverable,  even  beyond  the 

{j)  Hunt  T.  Round,  2  Dowl.  558 ;  Miert  v.  Lockwood,  9  Dowl.  975. 

ik)  1  Y.  &  J.  285. 

(l)  3  Stark.  168. 

(m)  Ward  v.  Henley,  1  Y.  &  J.  285. 

(n)  Edmonds  v.  ChaUia,  7  C.  B.  413. 

(o)  Baker  v.  Oarratt,  3  Bingh.  56  ;  Plumer  v.  Briteo,  11  Q.  B.  46. 
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penalty;  because  the  sheriflf  might  have  prevented  the  ex- 
pense by  paying  all  he  was  liable  to  pay  under  the  sureties' 
bond.  They  distinguished  such  a  case  of  expenses,  wholly 
incurred  through  his  default,  from  that  of  costs  of  replevin 
suit,  for  which  he  was  not  liable  to  a  greater  amount  than  the 
penalty  (p) ;  because  the  legislature  presumed  that  these  would 
be  covered  by  double  the  value  of  the  goods,  and  the  amount 
so  incurred  was  not  within  his  control. 

On  the  same  principle,  where  the  sheriif  had  lost  the  re-  when  bond  is 
plevin  bond,  he  was  liable  in  an  action  on  the  case  at  the  suit  ^^^ 
of  the  defendant  in  replevin,  to  the  amount  of  damage  to 
which  the  sureties  would  have  been  liable,  or  to  the  amount 
of  the  penalty  of  the  bond,  whichever  was  less  (q). 

The  principle  that  where  the  sheriff  has  been  in  fault,  the  DaTnages  for 
plaintiff  is  entitled  to  be  placed  in  the  same  position  by  means  5"^^^  °^  °^^^ 
of  damages,  as  if  the  defendant  had  done  his  duty,  is  main- 
tained in  numerous  other  cases ;  for  instance,  in  actions  for 
delay  in  executing  a  writ  of  arrest  (r) ;  in  selling  under  a 
fi.  fa.  (s) ;  in  returning  the  writ  (/) ;  for  a  false  return  (u) ; 
for  not  levying  {v).  In  all  these  the  damages  are  measured 
not  by  the  amount  of  the  debt,  but  by  the  amount  which 
could  or  would  have  been  recovered,  if  the  breach  of  duty  had 
not  taken  place  (x).  And  if  the  sheriff  return  nulla  bona  to  a 
writ  of  fi.  fa.,  and  the  creditor  knows  of  goods  belonging  to 
his  debtor,  he  need  not  sue  forth  a  second  writ  of  fi.  fa.,  but 
may,  in  an  action  for  a  false  return,  recover  the  value  of  the 
goods  which  the  sheriff  ought  to  have  taken  (y). 

There  is  a  difference  to  be  observed  in  these  actions,  viz.  When  it  is  neceg- 
that  in  those,  the  whole  gist  of  which  is  pecuniary  damage,  ^^  to  prove 

'  o  r  J  cj  >   actual  damage. 

(p)  Evans  v.  Brander,  2  H.  Bl.  647. 

iq)  Perreau  ▼.  Bevan,  5  6.  &  G.  284. 

(r)  aifton  V.  Hooper,  6  Q.  B.  468. 

(»)  Aireton  ▼.  Davis,  9  Bingh.  740  ;  Boies  v.  Wingfidd,  4  Q.  B.  580  n. 

\t)  R.  V.  Sheriff  of  Essex,  1  M.  &  W.  720. 

\u\  Crowder  v.  Long,  8  B.  &  C.  698  ;  Heenan  ▼.  Evans,  8  M.  &  Gr.  398. 

(v)  Augusiien  v.  Challis,  1  Exch.  279 ;  Mullet  v.  CkuUis,  16  Q.  B.  239. 

[(x)  And  all  the  probabilities  of  the  case  must  be  looked  at,  as  for  example, 

whether  or  not,  if  the  execution  had  been  levied,  the  plaintiff  would  have  got 

any  benefit  from  it,  the  other  creditors  of  the  execution  debtor  having  been 

in  a  position  to  make  him  bankrupt ;  Hobson  v.  Thellusson,  8  B.  &  S.  476  ; 

.L.  R.  2  Q.  B.  642 ;  36  L.  J.  Q.  B.  802.] 

(y)  Per  Cur.  Arden  v.  Ooodaere,  11  C.  B.,  at  p.  377 ;  20  L.  J.  C.  P.  184. 
'\Primd  facie,  the  measure  of  damage  is  the  value  of  the  goods  which  might 
have  been  and  were  not  levied  ;  Hobson  v.  Thellussonf  s\ipra.'\ 
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some  sncli  damage  must  be  proved^  or  the  action  will  fail 
But  in  others,  there  is  an  injury  to  a  right,  even  independent 
of  actual  loss ;  and  the  fact  of  loss  being  negatived,  merelj 
makes  the  damages  nominal.  Thus  in  an  action  for  a  falee 
return  (2) ;  for  not  arresting  on  mesne  process  (a) ;  or  for  per- 
mitting a  debtor  arrested  on  mesne  process  to  escape  (b) ;  a 
plea  negativing  any  damage  is  good  as  a  bar,  and  proof  of 
absence  of  loss  entitles  the  defendant  to  a  verdict  (c).  In  all 
these  cases,  the  truth  of  the  return,  or  the  detention  of  the 
debtor,  is  only  of  importance  to  the  plaintijff  as  contributing 
to  some  ulterior  result.  If  no  such  result  could  have  been 
produced,  or  has  been  affected  by  it,  there  is  no  ground  of 
action.  But  the  case  of  an  escape  on  final  process  is  different. 
The  creditor,  "  when  he  is  ascertained  to  be  such  by  a  judg- 
ment, and  he  has  charged  the  debtor,  has  a  right  to  the  body 
of  his  debtor  every  hour  till  the  debt  is  paid'*  (d).  This  is 
itself  the  end,  not  the  means.  Consequently,  a  right  of  action 
for  nominal  damages  arises  on  any  escape,  for  however  short 
a  time,  even  though  no  pecuniary  damage  arises  (e) ;  or  on 
Onus  of  proving    any  delay  in  arresting  him  (/).     It  would  appear  in  all  cases 

in  which  damage  is  necessary  to  maintain  the  action,  that 
proof  of  the  breach  of  duty  will  lay  upon  the  defendant  the 
onus  of  showing  that  no  damage  ensued;  but  to  entitle 
plaintiff  to  substantial  damage,  specific  evidence  of  loss  must 
be  given  (g). 

Cases  of  actions  for  escape  after  arrest  on  mesne  process, 
or  neglect  to  execute  such  arrest,  [became  of  rare  occurrence 
after]  arrest  on  mesne  process  was  almost  done  away  with  by 
1  &  2  Vict.  Clio,  B.  3.     [It  is  now  abolished  by  The  Debtors' 

(z)  Wylie  V.  Birch,  4  Q.  B.  666  ;  [Levy  v.  JIaU,  29  L.  J.  C.  P.  127; 
Stims&n  V.  Famkam,  L.  R.  7  Q.  B.  176 ;  41  L.  J.  Q.  B.  62.] 

(a)  Curling  v.  Evans,  2  M.  &  G.  349. 

(6)  WilUama  v.  MoBtyn,  4  M.  &  W.  146  ;  Lewis  v.  Morland,  2  B.  ft  A. 
66— 64  ;  Planck  v.  Anderson,  6  T.  R.  37;  overruling  Barker  v,  Qreen,  2 
Bingh.  817. 

[(c)  So  where  the  action  was  against  the  sheriff  for  selling  the  reversionary 
interest  of  the  plaintiff  in  goods  in  the  possession  of  an  execution  debtor  ; 
.  Tancred  v.  AUgood,  4  H.  &  N.  438  ;  28  L.  J.  Ex.  862.  See  also  Lanoathire 
Waggon  Company  v.  FitzHugh,  6  H.  &  N.  602  ;  80  L.  J.  Ex.  231.] 

id)  Per  Buller,  J.,  Planck  v.  Anderson,  6  T.  R.  40. 

(c)  WtUiams  v.  Mostyn,  4  M.  &  W.  163. 

(/)  Clifton  V.  Hooper,  6  Q.  B.  468. 

(g)  Bales  v.  Wingfield,  4  Q.  B.  680,  n.  ;  Wylte  r.  Birch,  4  Q.  B.  566, 
678 ;  SeoU  v.  ffenley,  1  M.  &  Rob.  227. 
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Act,  1869,  32  &  33  Vict.  c.  62,  s.  6.  But  analogous  actions 
may  still  arise,  for  it  would  seem  that  an  action  will  lie 
against  the  sheriff  for  disobeying  an  order  for  arrest  made  by 
a  judge  under  this  last  act  {h).  Such  orders  may  be  made  under 
certain  circumstances  before  final  judgment  where  the  defen- 
dant is  about  to  quit  England,  the  arrest  being  for  a  period 
not  exceeding  six  months,  terminable  on  the  defendant's 
giving  security,  in  ordinary  actions,  that  he  will  not  go  out  of 
England  without  the  leave  of  the  Court,  in  penal  actions,  that 
the  sum  recovered  in  the  action  shall  be  paid  or  the  defen- 
dant rendered  to  prison  {%).  Arrest  on  final  process  is  also 
abolished,  except  in  a  few  specified  cases  ;  and  if  those  ex- 
cepted cases  still  give  rise  to  actions  for  not  arresting  or  for 
escape,  the  calculation  of  damages  will  be  complicated  by  the 
consideration  that  the  imprisonment  could  in  no  case  be  for  a 
longer  period  than  a  year  {k).  Under  s.  5,  in  some  cases 
judgment  debtors  may  be  committed  to  prison  for  periods  not 
exceeding  six  weeks  or  until  payment  of  the  sum  due.  It  will 
be  difficult  for  a  jury  to  estimate  satisfactorily  in  such  cases 
the  value  of  the  custody  of  the  debtor.] 

Formerly  by  statute  Westminster  2  (Z),  and  1  Rich.  II.  Actions  fop 
c.  12,  an  action  of  debt-  could  be  maintained  against  the  ®*^p*' 
sheriff  upon  an  escape,  to  recover  the  sum  for  which  the 
debtor  had  been  charged  in  execution,  and  upon  this  action 
the  creditor  could  not  recover  less  than  the  whole  sum  due, 
and  the  costs  of  the  execution  (w).    This  action,  however,  has 
been  taken  away  by  5  <fe  6  Vict.  c.  98,  s.  31,  and  the  creditor 
is  left  to  his  old  remedy  at  common  law  by  action  on  the  case  Must  be  in  case, 
for  damages.    In  a  recent  case  the  law  as  to  the  assessment 
of  damage  was  laid  down  by  the  Court  of  C.  B.  as  follows : 
"  The  true  measure  of  damage  is  the  value  of  the  custody  of  MeMore  of 
the  debtor  at  the  time  of  the  escape,  and  no  deduction  ought  ^*»»«*««« 
to  be  made  on  account  of  anything  which  the  plaintiff  might 
have  obtained  by  diligence  after  the  escape.    If  the  execution 
debtor  had  not  the  means  of  satisfying  the  judgment  at  the 


[(h)  See  Roflcoe's  Nisi  Prins,  1118,  12th  ed.] 

[{%)  32  &  83  Vict.  c.  62,  s.  6.    The  judge's  orders  are  carried  into  effect  by 
the  sheriff;  R.  G.  M.  T.  1869.] 
m  S.  4.] 
{D  13  Ed.  I.  c.  11. 
{m)  Bonafout  v.  Walker,  2  T.  R.  126 ;  Hawkins  v.  PUmer,  2  Bl.  1048. 
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moment  of  the  escape,  the  plaintiflF  will  have  lost  only  the 
security  of  the  debtor's  body,  and  the  damages  may  be  smalL 
If  the  execution  debtor  had  the  means  of  satisfying  the 
judgment  at  the  moment  of  the  escape,  and  has  wasted  those 
means  since  the  escape,  it  is  plain  that  the  plaintiff  has  lost 
the  chance  of  obtaining  satisfaction  of  his  judgment  through 
the  sheriff's  neglect,  and  the  jury  would  be  justified  in  giving 
the  full  amount  of  the  execution.  Where  the  execution 
debtor  has  the  means  of  paying  the  debt  at  the  moment  of 
the  escape,  and  still  continues  notoriously  in  solvent  cirenm- 
stances,  the  value  of  the  custody  would  be  the  amount  of  the 
debt,  and  the  plaintiff  would  be  entitled  to  recover  substantial 
damages.  If  the  laches  of  the  plaintiff  could  be  used  to 
mitigate  the  damages  against  the  sheriff,  the  plaintiff  wonld 
be  compelled,  in  every  case,  to  issue  a  fresh  writ,  and  incur 
expense  to  relieve  himself  to  some  extent  from  the  conse- 
quence of  the  sheriff's  negligence ;  but  if  such  were  the 
plaintiff's  duty,  we  should  find  some  trace  of  the  sheriff's 
liability  to  repay  such  expenses  where  the  debtor  was  not  re- 
captured upon  the  second  writ,  and  the  plaintiff's  exertions 
were  unavailing  to  realise  the  amount  of  his  judgment.  There 
may,  however,  be  circumstances  under  which  the  plaintiff's 
conduct  would  materially  affect  the  damages.  For  instance, 
if  he  has  done  anything  to  aggravate  the  loss  occasioned  by 
the  sheriff's  neglect,  or  has  prevented  the  sheriff  from  retaking 
the  debtor  (n). 

Of  course  an  action  will  lie  by  the  creditor  against  the 
sheriff  to  recover  the  money  levied  by  him  under  an  execu- 
tion, and  the  damages  will  be  the  whole  amount  so  levied. 
But  where  the  action  has  been  commenced  without  a  demand 
of  the  sum,  the  Court  will  stay  proceedings  upon  payment  of 
the  amount  without  costs  (o). 
Actions  by  the  II,  Actions  against  the  sheriff  by  the  debtor  or  his  repre- 

sentatives, are  generally  for  a  seizure  of  his  goods  or  person 


(n)  Arden  v.  Ooodacre,  11  C.  B.  371  ;  20  L.  J.  C.  P.  184.  [So  Moore  v. 
Moore,  25  Beav.  8  ;  27  L.  J.  Ch.  385 ;  Hemming  v.  Hale,  7  C.  B.  N.  S. 
487  ;  29  L.  J.  0.  P.  137.  Not  only  the  debtor's  own  resources  are  to  be  con- 
sidered, bat  ail  reasonable  probabilities,  founded  on  his  position  in  life,  that 
the  debt  would  have  been  discharged  ;  Macrcie  y.  Clarke,  L.  R  1  G.  P.  403 ; 
85  L.  J.  C.  P.  247.] 

(o)  Jcjferiu  v.  Sheppard,  3  B.  &  A.  696. 
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under  illegal  circumBtances,  or  for  an  improper  treatment  of 
the  property  so  taken.  So  far  as  these  actions  differ  from 
similar  proceedings  against  any  other  wrong-doer,  they  have 
been  treated  of  in  a  prerious  chapter  (p). 

Another  species  of  wrong,  viz.,  extortion  by  exacting  too  Bxtortion. 
large  fees,  has  been  provided  for  by  statute ;  29  Eliz.  c.  4,  s.  1, 
enacts,  that  if  the  sheriff  or  his  officers  extort  more  than  the 
poundage  fees  allowed  by  that  act,  they  shall  lose  and  forfeit 
to  the  party  grieved  his  treble  damages  This  means  three 
times  the  full  amount  found  by  the  jury  (g^).  This  statute 
is  not  repealed  by  1  Vict.  c.  55,  which  permits  the  sheriffs  to 
take  certain  additional  fees,  if  previously  sanctioned  by  the 
judges,  and  makes  the  officer  exacting  more  punishable  as  for 
a  contempt.  The  effect  of  the  latter  act  is  to  exempt  the 
taking  of  the  fees  allowed  by  the  judges  under  it  from  the 
operation  of  the  penal  clause  in  the  statute  of  Eliz.,  leaving 
that  statute  in  other  respects  in  full  operation.  Consequently 
all  that  is  taken  by  the  sheriff  or  his  officer  beyond  what  is 
warranted  by  the  exemption  given  by  the  statute  of  Vict,  is, 
if  it  amounts  to  more  than  the  poundage,  an  excess  under  the 
statute  of  Eliz.,  and  renders  the  officer  taking  such  excess 
liable  to  an  action  for  the  penalty  given  by  that  statute  (r). 

The  declaration  should  show  how  much  was  taken  lawfully,  Fonn  of  declara- 
and  how  much  unlawfully,  stating  the  excess  on  each  fee  (5).  ******* 
But  where  the  illegality  consists  in  exacting  poundage  where 
no  levy  at  all  was  made,  it  is  not  necessary  to  negative  all  the 
acts  which  would  have  constituted  a  levy  (t). 

Where  the  misconduct  of  the  sheriff  has  forced  the  party 
injured  to  take  legal  proceedings,  only  the  taxed  costs  of  such 
proceedings  can  be  recovered  back  from  him,  and  not  the 
extra  costs  paid  to  the  plaintiff's  attorney  (u). 

5.  Damages  in  actions  against  attomies  for  neglect  of  their  Actions  against 
duty  are  governed  by  exactly  the  same  principles  as  those  laid  *^<«™»«8  ^^^ 
down  in  the  case  of  sheriffs.    The  plaintiff  is  entitled  to  be 


ip)  Ante,  p.  314. 

\q)  Buckle  v.  Bewea,  4  B.  &  C.  154. 

(r)  Per  Cur.  Wrightup  v.  Ortenacre^  10  Q.  B.  1  ;  PiUcington  v.  CooJce^  16 
M.  &  W.  615. 
(«)  Usher  v.  Walters,  4  Q.  B.  558  :  Berton  v.  Lawrence,  5  Exch.  816, 
{t)  Holmes  v.  Sparkes,  12  C.  B.  242. 
(u)  Jenkins  v.  Biddulph,  4  Bingh.  160. 
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placed  in  the  same  position  as  if  the  attorney  had  done  his 
duty.  But  he  is  entitled  to  no  more.  Therefore  where  no 
diligence  could  have  been  eflfectual,  as  where  the  client  had 
no  ground  of  action  or  defence,  the  attorney  cannot  be  liable 
for  negligence,  unless  it  has  caused  loss  independent  of  the 
necessary  result  of  the  suit,  or  other  proceeding  (x).  It  lies 
upon  the  defendant,  however,  to  establish  this  defence  aflfirma- 
tively,  and  the  fact  that  the  plaintiff  has  suffered  no  actual 
injury  is  no  bar  to  the  action,  if  otherwise  maintainable.  He 
is  still  entitled  to  nominal  damages  (y).  The  amount  of 
damages  is  a  question  for  the  jury  (z),  and  depends  upon  the 
amount  of  loss  which  the  plaintiff  has  suffered  (a),  or  is  lUcely 
to  suffer  from  the  act,  taking  all  the  circumstances  of  the  case 
into  consideration.  The  latter  part  is  clear  from  the  case  of 
Howell  V.  Young  {b),  which  decides  that  the  Statute  of  Limi- 
tations runs  from  the  act  of  negligence,  not  from  the  time 
that  an  injury  accrues ;  such  injury  is  merely  consequential 
damage,  not  a  fresh  cause  of  action  ;  the  damages  then  in  the 
original  action  must  cover  all  the  loss  that  can  ever  arise, 
because  no  such  loss  can  afterwards  be  compensated.  Where 
the  action  was  for  negligence  in  not  procuring  the  release  of 
the  plaintiff,  an  imprisoned  debtor,  under  48  Geo.  II.  c.  123, 
by  reason  of  which  he  was  detained  in  prison  from  the  11th 
of  January  till  the  19  th  of  March,  when  he  was  discharged 
by  consent  of  the  detaining  creditor;  the  jury  were  told  that 
in  estimating  the  damages  they  might  take  into  considera- 
tion that,  as  the  plaintiff  was  finally  released  by  consent,  he 
gained  the  advantage  of  having  his  goods  no  longer  liable, 
which  they  would  have  been  if  he  had  been  discharged  by  the 
Court,  as  he  had  himself  desired  (c).     With  submission,  how- 

(x)  Let  v.  Ayrion,  Peake,  119  ;  AUckuan  y.  Madock,  Pea.  162 ;  [JTar- 
ringUm  v.  Binns,  3  F.  &  F.  942.] 

(y)  Oodefiroy  v.  Jay^  7  Bmgh.  418.  [So  where  the  attorney  compromises  a 
suit  against  the  express  instructions  of  his  client,  though  the  compromise  be 
for  the  client's  benefit,  at  least  nominal  damages  may  be  recovered  by  the 
client  in  an  action  against  the  attorney  ;  Fray  ▼.  VoiUeSy  1  £.  &  £.  839  ;  28 
L.  J.  Q.  B.  232.  And  see  BuOer  y.  Knight,  L.  K.  2  Ex.  109  ;  86  L.  J. 
Ex.  66.] 

(z)  RvMeU  y.  Palmer,  2  Wils.  325  ;  PiU  y.  Yalden,  4  Burr.  2061. 

(a)  Stannard  y.  Ullitfiome,  10  Bingh.  491  ;  Godrfroy  y.  Jay,  7  Bingh. 
413  ;  Burdon  y.  Webb,  2  Esp.  627. 

(J)  6  B.  &  C.  259,  266. 

{c)  Shilcock  y.  Patsman,  7  C.  &  P.  289—293. 
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ever,  it  may  be  doubted  whether  the  latter  circumstance 
could  fairly  be  taken  into  consideration.  If  it  had  been  a 
necessary  result  of  the  defendant's  delay  that  a  prolonged 
period  of  imprisonment  should  be  followed  by  an  absolute 
discharge  from  all  liability,  then,  in  estimating  the  damages 
due  for  such  negligence,  all  its  consequences  would,  of  course, 
be  properly  included.  But  in  this  case,  the  final  release  by 
consent  was  in  no  way  a  result  of  the  defendant's  act.  If 
some  friend,  compassionating  the  plaintiff  on  account  of  his 
continued  imprisonment,  had  paid  off  the  debt,  surely  this 
could  not  have  been  considered  in  assessing  the  damages. 
Yet  it  might  have  been  equally  argued,  that  if  the  plaintiff 
had  got  out  at  the  time  and  on  the  terms  which  he  had 
wished,  the  sympathies  of  his  friend  would  never  have  been 
excited  in  his  favour. 

Where,  in  consequence  of  the  attorney's  negligence  in  not  Where  record  is 
attending  himself  with  the  witnesses,  the  plaintiff's  counsel  is  ^*    ^^'^^ 
obliged  to  withdraw  the  record,  the  attorney  is,  of  course,  liable 
to  the  expenses  so  incurred  (d).    And  where  a  larger  sum  was 
given  as  damages,  the  Court  considered  them  excessive,  and 
ordered  them  to  be  reduced,  or  a  new  trial  granted  (e). 

Where,  however,  the  attorney  is  acting  for  the  defendant  in  When  canae  i» 
a  cause,  and  through  his  negligence  it  is  taken  as  undefended,  J^^Se^ded. 
and  a  verdict  goes  against  his  client  in  consequence,  the  jury 
may  of  course  give  as  damages  the  whole  value  of  the  subject- 
matter  of  action  (/).  In  such  a  case  the  Court,  in  one  in- 
stance, granted  a  new  trial,  and  ordered  the  defendant's 
attorney  to  pay  all  costs  out  of  his  own  pocket  as  between 
attorney  and  client  (g).  But  in  similar  cases  the  Court  have 
since  refused  the  indulgence  (h).  Still  in  cases  of  very  great 
importance,  as  for  instance  relating  to  land,  where  the  interests 
of  others  would  be  bound  by  the  verdict,  the  Court  would 
probably  even  now  grant  a  new  trial  on  such  terms  («).  If 
such  an  arrangement  had  been  made,  it  would  seem  that  the 


(d)  See  as  to  these,  postf  p.  862. 

(e)  Hawkina  y.  Harwoody  4  Exch.  508. 
(/)  Hoby  V.  BuHt,  3  B.  &  Ad.  360. 
Ig)  Dt  Roufigny  v.  Peale,  8  Taunt.  484. 

{h)  GwUt  V.  CrawUff,  8  Bingh.  144 ;  Watton  v.  Reeve,  5  B.  N.  C.  112  ; 
Ncuh  V.  Smnlmm,  4  Sco.  N.  B.  826. 

(t)  Svnnnerton  y.  Marquu  of  Su^ord,  3  Taunt.  91  ;  Loufden  y.  IlieronB, 
2  Moore,  102. 
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Damages  in  an 
action  are  the 
costs  of  with- 
drawing the 
record. 


Plaintiff  most 
prove  damage. 


damages  ought  to  be  nominal,  or  at  least  should  only  extend 
to  the  actual  loss  sufiTered  by  delay,  if  any. 

6.  Actions  against  witnesses. 

Where  a  witness,  who  has  received  a  proper  suhpana,  and 
who  has  had  his  expenses  tendered,  fails  to  attend  at  the  trials 
the  party  summoning  him  has  his  choice  of  proceeding  against 
him  by  attachment,  or  by  action  on  the  case,  or  he  may  sue 
for  the  penalty  given  by  5  Eliz.  c.  9,  s.  12.  With  the  former 
course  we  have  nothing  to  do.  The  two  latter  require  a  few 
words. 

The  proper  course  for  a  party  to  take  when  an  important 
witness  is  absent,  is  to  withdraw  the  record  if  he  be  the 
plaintiff,  or  apply  for  a  postponement  of  the  trial  if  he  be  the 
defendant.  This  leaves  him  his  remedy  against  the  witness, 
for  it  is  now  settled  that  in  order  to  maintain  an  action  against 
the  latter  for  non-attendance,  it  is  not  necessary  that  the  cause 
should  have  been  called  oij,  or  the  jury  sworn  {k).  It  also 
saves  him  all  risk  which  might  result  from  a  trial  on  imperfect 
evidence.  Consequently,  any  additional  expense  or  loss  caused 
by  going  to  trial  will  be  his  own  fault,  and  not  the  necessary 
result  of  the  witness's  absence. 

The  damages  in  an  action  by  the  original  plaintiff,  who  was 
forced  to  withdraw  the  record,  consist  of  the  expense  he  was 
put  to  in  so  doing,  viz.,  the  costs  he  incurred  by  going  down 
to  a  fruitless  trial,  and  the  costs  he  became  liable  to  pay 
the  opposite  party  in  consequence  of  the  withdrawal  of  the 
record  (/).  The  damages  would  be  just  the  same  where  the 
witness  was  the  defendant's,  because  he  may  obtain  the  post- 
ponement of  the  trial,  upon  paying  the  costs  which  the 
opposite  party  has  been  put  to  in  preparing  for  trial,  which 
are  the  same  as  the  costs  of  withdrawing  the  record  (wt). 

This  action  cannot  be  supported  without  evidence  of  some 
damage  resulting  from  the  defendant's  neglect.  Such  damage 
cannot,  however,  be  negatived  merely  by  showing  that  the 
plaintiff  had  no  good  cause  of  action.  The  defendant's  evi- 
dence might  have  entitled  him  to  succeed  in  some  particular 


(it)  MuUett  T.  Hunt,  1  C.  &  M.  752 ;  Lcmont  v.  Crooks  6  M.  &  W.  615. 
{l)  Needham  v.  Fraser,  1  C.  B.  815. 

(to)  Brown  v.  Murray^  4  D.  &  B.  880  ;  AUomey-Oeneral  v.  ffuU,  2  Dowl. 
P.  C.  Ill ;   Walker  v.  Lane,  8  Dowl.  P.  C.  604. 
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issnes,  and  the  loss  of  costs  upon  these  is  a  sufficient  injury, 
though  he  could  not  have. succeeded  upon  the  whole  record  (n). 

Statute  5  £liz.  c.  9^  s.  12^  enacts,  that  a  witness  making  Action  for 
default  after  due  process  served,  and  tender  of  expenses,  shall  P^'^^^^y- 
forfeit  10/.,  and  yield  such  further  recompense  to  the  party 
grieved,  as  by  the  discretion  of  the  Judge  of  the  Court,  out  of 
which  the  said  process  issues,  shall  be  awarded,  according  to 
the  loss  and  hindrance  that  the  party  shall  sustain  by  reason 
of  his  non-appearance.  These  damages  must  be  assessed  by 
the  Court  at  Westminster,  and  not  by  a  jury,  or  Judge  at 
Nisi  Prius,  and  an  action  will  lie  on  the  assessment  (o).  [An 
action  will  not  lie  against  a  witness  for  false  and  defamatory 
statements  concerning  the  plaintiff  made  in  the  due  course  of 
a  judicial  proceeding,  though  they  be  made  maliciously  and 
without  reasonable  and  probable  cause,  and  have  caused 
damage  to  the  plaintiff  (p),] 

7.  Defamation. 

Damages  in  this  action  are  so  entirely  at  the  discretion  of 
the  jury  that  no  rule  as  to  their  amount  can  be  laid  down. 
Some  principles,  however,  may  be  stated  as  to  the  nature  of 
the  evidence  which  may  be  used,  and  the  object  to  which  it 
may  be  applied. 

One  of  the  principal  elements  in  estimating  the  damages  is  Evidence  of 
the  malice  of  the  defendant,  and  much  difficulty  often  arises  ™***^J 
with  regard  to  evidence  of  subsequent  words  or  writings 
adduced  in  proof  of  this. 

It  has  been  long  established  that  other  words  or  writings,  other  slander, 
not  the  subject  of  the  present  action,  might  be  given  in 
evidence  to  explain  either  the  meaning  or  motive  of  the 
defamatory  matter  on  which  the  action  was  founded  (q).  And 
that  whether  the  publications,  &c.  offered  in  evidence  were 
before  those  complained  of  (r),  or  after  issue  joined  in  the 

(n)  CouLing  v.  Coxe,  6  C.  B.  708,  719.  [To  justify  substantial  damages, 
it  is  not  necessary  to  show  that  the  witness's  testimony  would  to  a  certainty 
have  ensured  a  successful  result ;  a  probability  of  success  is  sufficient ;  Yeai" 
man  v.  Dempsey,  7  0.  B.  N.  S.  628  ;  29  L.  J.  C.  P.  177 ;  affirmed,  9  C.  B. 
N.  S.  881.] 

(o)  Pearson  t.  Iletf  2  Dougl.  561. 

(p)  [Revis  T.  SmUh,  25  L.  J.  0.  P.  195;  18  C.  B.  126  ;  and  see  per  Erie, 
C.  J.,  Barber  v.  Lenter,  29  L.  J.  C.  P.  at  p.  165  ;  7  C  R  N.  S.  at  p.  188.] 

(q)  Simpson  r.  Robinson,  12  Q.  B.  611  ;  Plunkett  t.  Cobbett,  5  Esp.  136  ; 
Camfield  v.  Bird,  3  C.  &  K.  66. 

(r)  Barrett  ▼.  Long,  8  H.  L.  Ca.  395. 
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action  (s);  and  even  though  the  writing  or  publication  is 
itself  the  subject  of  a  distinct  count  in  the  same  action  (/). 
Bat  it  has  been  held  that  such  eyidence  must  be  in  some  way 
connected  with  the  libel  in  question  (u).    It  may  be  doubted, 
however,  whether  this  distinction  is  a  very  reasonable  one. 
If  the  object  of  the  evidence  is  to  prove  malice  by  showing 
the  feelings  with  which  the  defendant  was  actuated  towards 
the  plaintiff,  this  would  be  proved  much  more  strongly  by 
showing  that  he  had  seized  a  dozen  opportunities  of  maligning 
him  on  different  subjects,  than  that  he  had  a  dozen  times 
repeated  the  original  libel.    Formerly  it  was  thought  that  no 
such  evidence  could  be  received  when  the  words,  &c.   so 
offered  were  themselves  actionable  {x).    But  this  distinction 
was  early  denied  by  Lords  Eenyon  and  Ellenborough  {y),  and 
has  been  finally  overthrown  (2).    So  too  it  was  once  laid  down 
that  such  evidence  was  only  admissible  where  the  language 
complained  of  was  ambiguous ;  but  where  it  was  clear  and 
undisputed,  it  was  not  so  (a).    Bat  this  distinction,  though 
quite  just,  if  the  only  object  of  the  evidence  were  to  explain 
the  meaning  of  the  libel,  obviously  fails  when  the  evidence  is 
adduced  to  show  the  motives  with  which  it  was  published. 
These  may  be  quite  independent  of  the  meaning  of  the  libel, 
of  which  there  may  be  no  doubt.    Accordingly,  this  distinc- 
tion top  has  been  overruled  by  Pearson  v.  Lemaiire,  where 
Tindal,  C.  J.,  lays  down  the  correct  rule  to  be,  "  that  either 
party  may,  with  a  view  to  the  damages,  give  evidence  to  prove 
or  disprove  the  existence  of  a  malicious  motive  in  the  mind  of 
the  publisher  of  defamatory  matter,  but  if  the  evidence  given 
for  that  purpose  establishes  another  cause  of  action,  the  jury 
should  be  cautioned  against  giving  any  damages  in  respect  of 
it ;  and  if  such  evidence  is  offered  merely  for  the  purpose  of 

(s)  Macleod  y.  Wakley,  8  G.  &  F.  811.  [If  there  has  been  a  considerable 
interval,  the  jury  should  be  directed  to  consider  whether  the  sabaeqnent  ex- 
pressions might  not  have  referred  to  something  which  had  happened  after 
the  libel ;  Bemmingt  v.  Oasson,  £.  B.  &  E.  346  ;  27  L.  J.  Q.  B.  252.] 

(£)  DtUgaU  y.  Highley,  8  0.  &  P.  444. 

(tt)  Finnerty  v.  Tipper,  2  Gamp.  72. 

(x)  Mead  y.  Davbigny,  Peake,  125  ;  Cook  y.  Field,  8  Esp.  183  ;  De/rict 
y.  Davii,  7  0.  &  P.  113. 

{y)  Lee  y.  Hiuon,  Peake,  166  ;  Rmtell  x.  Maequister,  1  Gamp.  49,  n. 

(s)  Pear  Ban  y.  Lemaitre,  5  M.  &  Gr.  700. 

(a)  Sttiart  y.  LweU,  2  Stark.  93 ;  Pearce  y.  Oriuhy,  1  M.  &  Rob.  455 ; 
Sytnmona  y.  Blakef  ibid.,  477. 
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obtaining  damages  for  such  subsequent  injury,  it  will  be 
properly  rejected  (ft). 

On  the  same  principle,  the  fact  that  the  defendant  has  PersiBting  in  the 
persisted  in  the  accusation  and  refused  to  apologise,  and  that  ^^^^^ 
he  has  put  a  plea  of  justification  on  the  record,  may  be  taken 
into  consideration  as  evidence  of  malice  to  heighten  the 
damage  {c).  .  But  the  latter  circumstance  cannot  be  used  as 
evidence  of  express  malice,  in  answer  to  another  plea  raising 
the  defence  of  a  privileged  communication ;  though  if  that 
plea  were  found  for  the  plaintiflT,  it  would  be  an  aggravation 
of  the  damage  {d).  Even  where  the  publication  is  admitted 
on  the  pleadings,  the  plaintiiF  is  entitled  to  show  the  manner 
of  it,  with  a  view  to  damages  {e). 

General  evidence  of  good  character  cannot  be  given  in  Cfenerai  evidence 
aggravation  of  damage,  except  to  rebut  evidence  offered  by  prove^n^l^ 
the  other  side ;  for  till  then  the  presumption  of  law  is  in  the 
plaintiff's  favour,  and  the  evidence  would  (in  theory  at  all 
events)  be  without  an  object  (/). 

When  the  libel  consists  of  an  accusation  imputing  incom- 
petency  in  a  particular  transaction,  evidence  cannot  be  offered 
of  general  competency  on  other  occasions.  This  could  only 
be  admissible  to  show  malice,  by  disproving  the  charge.  But 
a  persoQ  may  have  shown  himself  quite  incompetent  on  one 
occasion,  and  quite  the  reverse  on  others  (g).  The  contrary 
rule  prevails  where  the  accusation  is  as  general  as  the  evidence 
offered  to  rebut  it.  Accordingly  where  the  defendant  had 
written  of  the  plaintiff,  who  had  acted  as  governess  in  the 
defendant's  family,  "  I  parted  with  her  on  account  of  her  in- 
competency, and  not  being  lady-like  and  good-tempered;" 
general  evidence  in  contradiction  of  the  statement  was  re- 
ceived.   Lord  Denman  said,  "  Malice  may  be  established  by 

(b)  5  M.  &  G.  at  p.  719.  [Omitting  to  giro  this  caution  is  not  misdirection  ; 
Darby  v.  Ouseley,  1  H.  &  N.  1  ;  25  L.  J.  Ex.  227.] 

(c)  Simpton  y.  Robifuonj  12  Q.  B.  511.  [Even  the  language  of  counsel  in 
Oourty  if  instructed  to  persist  in  the  charge,  may  aggravate  the  damages  ;  ib., 
and  see  Darby  v.  Otueley^  f^er  Pollock,  G.  B.,  25  L.  J.  Ex.  at  pp.  230,  283 ; 
Risk  AUah  Bey  v.  WhUthurst,  18  L.  T.  N.  S.  616,  per  Cockbum,  C.  J.,  at 
nisi  print.  1 

(d)  WiUon  V.  Robinson,  7  Q.  B.  68. 
(€)   Vinei  V.  SereU,  7  C  &  P.  168. 

(/)  CornvjoU  v.  JRichardtcm,  Ry.  &  M.  306  ;  Guy  t.  Gregory,  9  C.  &  P. 
687. 

ig)  Brine  v.  BazcUgette,  8  Excfa.  692. 
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Evidence  of  the 
circulation  of 
the  libel. 


When  evidence 
of  malice  is 
inadmissible. 


various  proofs ;  one  may  be  that  the  statement  is  false  to  the 
knowledge  of  the  party  making  it "  {h). 

Where  it  appears  that  many  copies  of  a  newspaper  contain- 
ing a  libel  have  been  put  into  circulation,  this  will  be  admis- 
sible to  aggravate  the  damages  on  the  ground  of  malice,  if  the 
defendant  can  be  expressly  connected  with  the  circulation  ;  if 
he  cannot,  no  presumption  of  malice  can  be  drawn,  but  the 
fact  will  still  be  evidence  to  show  the  extent  of  injury  done. 
This  was  so  ruled  in  a  case  where  the  defendant  was  the 
publisher  of  a  newspaper,  which  was  industriously  circulated 
in  a  particular  neighbourhood,  and  sent  gratuitously  to  several 
non-subscribers,  but  not  by  the  defendant  («).  The  same  rule 
would  clearly  apply  to  a  person  not  the  publisher,  if  he  puts 
his  libel  into  a  shape  which  would  ensure  its  circulation,  as 
into  a  newspaper.  Of  course  he  would  not  be  responsible  for 
its  republication  by  a  third  person,  in  a  way  which  he  could 
not  have  anticipated ;  as,  for  instance,  if  a  private  letter  con- 
taining a  libel  was  printed  by  the  receiver  without  his  know- 
ledge {k). 

There  may,  however,  be  cases  in  which,  from  the  form  of 
action,  evidence  of  malice  would  be  inadmissible.  Accordingly 
in  an  action  against  the  publisher  of  a  magazine,  no  evidence 
can  be  given  of  the  malice  of  the  writer,  who  is  a  different 
person,  and  for  whose  motives  the  editor  cannot  be  liable, 
though  he  is  responsible  by  law  for  his  acts  ( I).  And  so  the 
position  of  the  plaintiffs  may  exclude  evidence  which  would 
otherwise  be  allowable.  In  a  joint  action  by  partners  for  a 
libel,  no  damages  can  be  given  for  the  injury  to  their  feelings, 
as  the  only  basis  of  the  joint  action  is  the  injury  to  their  joint 
trade  (m).  And  in  a  joint  action  by  husband  and  wife  for  a 
libel  on  the  wife,  no  special  damages  can  be  recovered  on  the 
joint  county  because  any  such  is  damage  solely  accruing  to  the 
husband  (n).    But  now  in  any  action  brought  by  a  man  and 


(h)  Fountain  y.  BoodUf  B  Q.  B.  5 ;  [so  Hanison  y.  Bush,  5  E.  &  B.,  at 
p.  363,  et  seq,  ;  25  L.  J.  Q.  B.  99.] 

(t)  GaihercoU  v.  MidU,  15  M.  &  W.  819. 

{k)  See  Wardy,  Weekg,  7  Bingh.  211,  et  post. 

(l)  Robertson  v.  Wylde,  2  M.  &  Rob.  101. 

(iil)  Haytkom  v.  Lavnon^  3  C.  &  P.  196  ;  [Lffanu  v.  Malcolmson,  8  Ir.  L. 
R.  418.] 

(7i)  Dengate  v.  Gwdincr,  4  M.  &  W.  6. 
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his  wife  for  an  injury  done  to  the  wife,  in  respect  of  which 
she  is  necessarily  joined  as  co-plaintiff,  the  husband  may  add 
claims  in  his  own  ri:>ht  {o). 

"Where  the  cause  of  action  is  proved  or  Admitted,  the  jury  Substantial 
are  not  limited  to  nominal  damages,  though  no  evidence  is  gi^n^without 
given  on  the  part  of  the  plaintiff  {p).    In  a  recent  case  the  proof  of  actual 
action  was  for  a  newspaper  libel  published  more  than  seven-  ^^^^^' 
teen  years  ago.    In  bar  of  the  statute  it  was  proved  that  a 
single  copy  had  been  sold  by  defendant  to  plaintiffs  agent. 
It  was  held  that  the  judge  was  not  bound  to  tell  the  jury  that 
they  ought  to  limit  the  damages  to  the  injury  which  they 
might  believe  the  single  publication  had  occasioned  (q).    In 
the  particular  case  there  were  other  counts  for  other  libels 
more  or  less  connected  with  it,  which  would  have  made  the 
separate  assessment  of  damages  very  difScult ;  but  on  prin- 
ciple the  decision  is  obviously  correct. 

Where  the  words  are  actionable  without  special  dam&ge,  the  Future  damage, 
jury  may  take  into  consideration  not  only  the  injury  that  has 
arisen,  but  that  which  may  arise  from  the  slander ;  because 
such  fresh  injury  wotdd  constitute  no  fresh  ground  of  action  (r). 
But  it  is  said  by  North,  C.  J.,  in  the  same  case  («),  that  if  the 
words  are  not  in  themselves  actionable,  the  jury  in  computing 
damages  ought  only  to  consider  the  damage  which  is  specially 
alleged  and  proved ;  because  if  any  damage  be  at  a  future 
time  sustained,  a  subsequent  action  will  lie  for  it.  And  so 
where  evidence,  of  special  damage,  subsequent  to  the  com- 
mencement of  the  suit,  was  admitted  by  consent,  Tindal,  C.  J., 
said,  "  By  permitting  this  evidence  to  be  given,  the  defendant 
may  possibly  have  escaped  having  a  second  action  brought 
against  him  "  (t).  But  this  is  opposed  to  the  authority  of  a 
distinguished  judge,  who  lays  it  down,  that  where  a  plaintiff 
has  once  recovered  damages  he  cannot  afterwards  bring  an 
action  for  any  other  special  damage,  whether  the  words  be  in 
themselves  actionable  or  not  (u). 


(o)  15  &  16  Vict.  c.  76,  a.  40. 
{p)  Tripp  V.  Thomas,  3  B.  &  C.  427. 
(q)  Dvie  of  Brunswick  v.  IJ armor ^  14  Q.  B.  185. 

(r)  Lord  Towiukend  v.  ffugheSf  2  Mod.  150  ;  Ingram  v.  Lawson,  6  Bingh. 
N.  0.  213  ;  Gregory  v.  Williams,  1  C.  &  K.  668. 
(*)  Lord  Townshend  v.  Hughes,  suj)ra. 
(t)  Qoslin  V.  Corry,  7  M.  &  G.  842,  345. 
\u)  Bull,  N.  P.  7  ;  citing  Fitter  v.  Veal,  Ca.  K.  B.  542. 
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Evidence  of 
specific  injury 
after  action 
brought. 


Of  course  special  damage,  laid  as  such,  must  have  accrued 
before  action;   but  a  different  question  arises,  whether  a 
specific  injury  after  action  may  be  given  in  evidence  to  enable 
the  jury  to  estimate  the  amount  of  general  damage  ?     An 
action  was  brought  by  a  shipowner  for  a  libel,  which  stated 
that  his  ship,  then  advertised  to  sail  to  the  East  Indies,  was 
not  seaworthy,  and  was  purchased  by  Jews  to  take  out  con  victd. 
No  special  damage  was  laid.      The  action  was  commenced 
three  days  after  the  libel  was  published.    Evidence  was  ad- 
mitted of  the  average  profits  of  a  voyage  to  the  East  Indies, 
and  that  the  first  voyage  after  the  libel,  the  plainti£P*s  profits 
were  nearly  1500/.  below  the  average.    It  was  held  that  the 
evidence  was  rightly  received.     The  jury  must  have  some 
mode  of  estimating  the  damages,  and  they  could  not  be  in  a 
condition  to  do  so,  unless  they  knew  something  of  the  plain- 
tiffs business,  and  of  the  general  return  of  his  voyages  (x). 
The  same  principle  was  applied  where  the  action  was  for  a 
description  of  the  plaintiff  in  the  Hue  and  Cry,  in  consequence 
of  which  he  was  arrested.    The  arrest,  which  was  laid  specially, 
took  place  after  action  brought.     Evidence  of  it  was  allowed 
by  consent  of  defendant's  counsel,  who  then  objected  that  the 
judge  ought  to  have  excluded  it  from  the  minds  of  the  jury  in 
assessing  the  damages.     It  was  held  that  the  judge's  charge 
was  right,  as  he  did  not  tell  the  jury  that  they  were  at  liberty 
to  give  damages  for  the  arrest,  which  took  place  after  action 
brought,  but  that  they  might  view  it  as  a  confirmation  of  the 
plaintiflTs  apprehension  that  an  arrest  would  be  the  probable 
consequence  of  the  libel  (y).    This  was  obviously  the  only 
way  in  which  the  evidence  could  be  used,  but  it  seems  to  have 
been  assumed  throughout  that  it  was  not  strictly  admissible 
at  all.    Now  it  is  plain,  that  in  estimating  damages  the  jury 
must  be  greatly  influenced  by  the  probability  that  an  arrest 
would  take  place,  and  on  the  principle  of  Ingram  v.  Lawson^ 
evidence  that  it  had  taken  place,  even  after  action,  was  surely 
admissible.    Possibly  the  difficulty  in  this  case  arose  from  the 
fact,  that  that  very  arrest  was  laid  as  special  damage,  and  to 
prove  that  allegation  it  plainly  was  inadmissible. 


(x)  Ingram  y.  Lowboil,  6Bingh.  N.  C.  212. 
(y)  Ootlin  v.  Corry,  7  M.  &  ttr.  342. 
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Where  words  are  in  themselves  actionable,  no  special  damage  f^^^  of  general 

need  be  laid  or  proved  ;  the  law  presmning  that  the  uttering  ^"J^^* 

of  the  words,  or  the  publishing  of  the  libel,  have  in  themselves 

a  natural  and  necessary  tendency  to  injure  the  plaintiff  (z). 

From  this  the  curious  inference  seems  to  be  drawn,  that 

because  the  law  assumes  that  a  general  injury  will  follow,  you 

cannot  prove  that  a  general  injury  has  followed.    In  an  action 

for  a.  libel  against  a  trader,  special  damage  was  laid.     Plain^ 

tiff's  counsel  proposed  to  rely  only  on  general  injury,  and  to 

ask  whether  there  had  not  been  a  general  loss  of  business 

since  the  libel.  Tindal,  C.  J.,  said,  "No,  that  would  be  so  very 

hard  against  the  party.    You  set  out  with  that,  you  see.    The 

law  gives  it  you  as  a  bonus.    If  you  want  specific  damages 

you  must  give  specific  evidence  "  (a).    Where,  however,  the 

action  was  for  a  libel  on  an  actress,  in  consequence  of  which 

she  \^ould  not  sing,  and  the  declaration  alleged  as  damages 

the  loss  of  several  performances.  Lord  Kenyon  ruled  that  the 

box-keeper  might  be  asked  generally,  whether  the  receipts  of 

the  house  had  not  diminished  from  the  time  Madame  Mara 

had  declined  to  sing  ?  but  that  to  ask  if  particular  persons 

had  not  in  consequence  given  up  their  boxes,  was  specific 

damage  and  inadmissible  (b).    Similar  evidence  was  received 

in  the  case  of  Ingram  v.  Lawson  (c).    There,  however,  it 

seems  to  have  been  admitted,  not  with  a  view  to  show  what 

the  plaintifPs  loss  had  been,  but  what  the  general  nature  of  his 

business  and  profits  was.   For  it  will  be  remarked  that  though 

the  evidence  showed  a  falling  off  of  1500Z.,  the  jury  only  found 

a  verdict  for  900Z.    In  Eose  v.  Oroves,  Cresswell,  J.,  took  a 

distinction  between  particular  and  special  damage,  saying, 

"  In  an  action  for  slandering  a  man  in  his  trade,  where  the 

declaration  alleges  that  he  thereby  lost   his  trade,  he  may 

show  a  general  damage  to  his  trade,  though  he  cannot  give 

evidence  of  particular  instances"  (d).   There  seems  a  difficulty 

with  regard  to  the  admission  of  the  evidence,  as  to  the  mode 

of  connecting  the  slander  with  the  falling  off.    On  the  other 


(2)  MaXachy  v.  Soptr,  8  B.  N.  C.  882. 
(a)  DeUgail  v.  Highley,  8  C.  &  P.  448. 
(6)  A  thlty  y.  Bwritonf  1  Esp.  48. 

(c)  Ante,  p.  368. 

(d)  5  M.  &  Gr.,  at  p.  618.     [So  Evans  v.  Harries,  1  H.  &  N.  251 ;  post, 
370.] 
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Special  damage 


must  be  laid. 


Special  damage 
must  be  the 
result  of  defend- 
ant's own  acts. 


hand^  there  is  an  obvions  injustice  in  excluding  what^  in  the 
mass  of  cases,  most  be  the  only  endence  of  damage  really 
procurable. 

Special  damage  must  be  laid  and  proved,  where  the  words 
are  not  actionable  without  it.  In  this  case  the  special  damage 
is  the  gist  of  the  action  («). 

Eyen  though  the  words  are  in  themselyes  actionable,  no 
evidence  of  any  specific  loss  sustained  in  consequence  of  them 
can  be  adduced,  unless  laid  in  the  declaration  (/).  It  is 
sufficient,  however,  to  state  the  special  damage  with  as  mach 
certainty  as  the  case  will  admit  of.  [It  has  been  said  that]  if 
a  trader  brings  an  action  for  slander,  by  which  he  lost  his 
customers,  their  names  must  be  set  out  specially,  that  the 
defendant  may  meet  the  charge  if  it  is  false ;  and  [that]  where 
this  is  not  done,  general  eyidence  of  Toss  of  customers  cannot 
be  receiyed  (g).  But  a  clergyman  laying  as  special  damage 
the  loss  of  his  congregation,  is  not  required  to  state  their 
names,  on  account  of  the  supposed  impossibility  of  so 
doing  (h).  The  principle  is  clear  enough,  but  the  distinction 
between  the  two  cases  seems  rather  fine.  [And  recently,  in 
an  action  for  slander  of  the  plaintiff  in  his  bnsiness  of  an 
innkeeper,  it  was  held  sufficient  to  allege  and  prove  as  special 
damage  a  general  loss  of  custom,  without  stating  the  names  of 
customers  (*).] 

As  to  special  damage,  [which  must  be  the  loss  of  some 
material  temporal  advantage  (k),]  that  only  which  is  the 
natural  and  fair  result  of  the  words  spoken  can  be  laid,  or 
proved.  The  application  of  this  rule  is  not  so  very  easy.  One 
point  is  quite  clear,  that  no  damage  can  be  recovered  for. 


{e)  See  the  Text  Bks.,  Selw.  N.  P.  10th  ed.  1248  ;  [12th  ed.  1269];  Com. 
Dig.  Action  upon  the  Case  for  Defamation,  D.  80.  See  also  Malaeky  ▼.  Soper^ 
8  B.  N.  C.  871  ;  Ayre  t.  Cravm,  2  A.  &  E.  2  ;  Evant  v.  Harlow,  6  Q.  B. 
624  ;  WUby  t.  EUt<m,  8  0.  B.  142  ;  Hopwood  v.  Thorn,  ibid.j  293  ;  [Dixon 
y.  Smith,  5  H.  &  N.  450  ;  29  L.  J.  Bx.  125  ;  where  it  was  held  that  general 
damages  for  loss  of  business,  which  might  have  resulted  from  a  repetition  of 
the  slander,  could  not  be  recovered.] 

(/)  Gewe  V.  Britton,  B.  N.  P.  7;  Hatheway  v.  Nevman,  Selw.  N.  P. 
1248. 

(g)  Hartley  v.  Herring,  8  T.  R.  183  ;  Waterhouse  v.  Gill,  Selw.  N.  P. 
1248, 10th  ed.     See,  however,  })«r  Oresswell,  J.,  ante,  p.  869. 

(A)  Hartley  v.  Herring,  8  T.  R.  130. 

[(»)  Evans  v.  Harries,  1  H.  &  N.  251 :  and  see  M'LougUin  v.  Welsh,  10  Ir. 
L.  R.  19.] 

[(ft)  Roberts  and  Wife  r.  Roberts,  6  B.  A  S.  884 ;  38  L.  J.  Q.  B.  249.] 
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which  is  the  result,  not  of  the  original  slander  by  the  defen- 
dant, but  of  the  repetition  of  that  slander  by  some  third  per- 
son. In  such  a  case,  the  immediate  cause  of  the  plaintiff's 
damage  arises  from  the  yoluntary  act  of  a  free  agent  over 
whom  the  defendant  has  no  control,  and  for  whose  acts  he  is 
not  answerable  (1).  But  where  the  words  are  used  under 
circumstances  which  render  it  certain  that  they  will  be 
repeated,  and  they  are  repeated  by  persons  whose  duty  it  is 
to  report  them,  injury  accruing  from  such  report  is  it  seelns 
admissible  ;  as  where  a  police  constable  was  dismissed  in  con- 
sequence of  language  addressed  to  him  by  a  police  magistrate 
in  trying  a  cause,  which  was  reported  in  due  course  to  the 
commissioners  (w). 

It  was  once  thought  that  damage  resulting  from  the  act  of  Wlien  the  act  of 
a  third  party,  though  caused  by  the  language  of  the  defendant,  ^^^  ^^^ 
would  not  be  actionable  if  it  was  in  itself  a  ground  of  action  special  damage, 
by  the  plaintiff  against  such  third  party  (n).    This  doctrine, 
however,  was  long  doubted  (o),  and  is  now  finally  over- 
ruled {p).     In  practice  the  same  result  will  probably  be 
reached  in  many  cases,  by  aid  of  the  doctrine  that  damages 
must  not  be  too  remote.    Where  the  act  of  the  third  party 
is  plainly  rash  and  illegal,  it  wiU  perhaps  be  held  not  to  be 
the  natural  result  of  the  defendant's  words.     To  use  Lord 
EUenborough's  illustration  (q),  "  The  defendant  would  be  no 
more  answerable  for  it,  than  if,  in  consequence  of  the  words, 
other  persons  had  afterwards  assembled  and  seized  plaintiff 
and  thrown  him  into  a  horsepond,  by  way  of  punishment  for 
his  supposed  transgression  "  (r). 

Where  an  actud  injury  has  followed  the  slander,  it  is  no 
answer  to  show  that  the  third  person  would  have  probably 


{I)  Ward  V.  Weekty  7  Bingh.  211  ;  Vicart  v.  WUcoch,  8  East,  1  ;  2 
Smith's  L.  C.  487,  6th  ed. ;  Tunnieliffe  v.  Moss,  3  C.  &  K.  83  ;  [Dixon  y.  Smith, 
6  H.  &  N.  450  ;  29  L.  J.  Ex.  125  ;  BaUman  v.  LyaU,  7  0.  B.  N.  S. 
638.] 

(m)  Kendillon  v.  MaUhyy  Car.  k  M.  402 ;  [Derry  v.  ffancUey,  16  L.  T. 
N.  S.  263,  Q.  B.  It  is  not  the  duty  of  a  wife  to  report  to  her  husband  slander- 
ous abuse  of  herself  ;  Parkins  v.  ScoU,  1  H.  &  G.  153  ;  81  L.  J.  Ex.  331.] 

(n)  Vicars  v.  Wilcocka,  8  East,  1 ;  2  Smith's  L.  C.  487,  6th  ed.  ;  Morris 
T.  Langdale,  2  B.  &  P.  284,  289. 

(o)  Green  t.  Button,  2  C.  M.  &  R.  707,  2  Sm.  L.  C.  496—499,  6th  ed. 

(p)  LunUey  v.  Oye,  2  E.  ft  B.  216. 

(q)  8  East,  3. 

(r)  And  Me  Haddan  ▼.  Lett,  15  C.  B.  411  ;  24  L.  J.  C.  P.  49 ;  [andan^^ 
p.  42.] 
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acted  in  the  same  way,  had  the  slander  not  been  nsed  (s),  if 
the  act  did  in  fact  follow  from  the  words.  But  an  injury 
which  did  not  naturally  ensue  from  the  libel,  and  might  have 
arisen  from  other  causes,  cannot  be  ground  of  action.  De- 
fendant published  a  libel  on  an  actress  whom  plaintiff  had 
engaged  to  sing  for  him  ;  she  refused  to  siug  from  fear  of 
being  hissed,  and  he  claimed  for  loss  of  profits.  Lord  Kenyon 
said,  the  injury  was  too  remote,  and  impossible  to  be  con- 
nected with  the  cause  assigned  for  it.  Her  refusal  to  perform 
might  haye  proceeded  from  groundless  apprehension  of  what 
might  never  have  happened,  or  from  caprice  or  insolence  {f). 
Of  course,  where  words  do  not  in  themselves,  or  by  the  inter- 
pretation put  upon  them  by  the  plaintiff  in  his  declaration, 
bear  a  defamatory  meaning,  no  amount  of  special  damage  vnll 
form  a  ground  of  action,  or  be  admissible  in  evidence.  Such 
special  damage  is  not  the  natural  or  necessary  consequence  of 
the  words  (w);  nor  can  evidence  be  received  of  injury  to  other 
persons  than  the  plaintiff,  as,  for  instance,  to  his  wife,  though 
she  was  one  of  the  persons  assailed  in  the  libel  (x). 

The  loss  of  substantial  hospitality,  which  had  been  a  per- 
manent addition  to  the  plaintiff's  income,  is  good  ground  of 
special  damage  (y).  [Loss  of  the  society  of  acquaintances  is 
not,  nor  iUness  resulting  from  the  slander  {z)J] 

As  a  general  rule,  any  evidence  may  be  given  in  behalf  of  the 
defendant  to  prove  the  absence  of  malice,  with  a  view  to 
^mitigate  the  damages  (a).    Accordingly  he  may  show  that 
did  not  originate   he  Said,  at  the  time  he  spoke  the  words,  that  he  heard  the 
the  libeL  slanderous  matter  from  another  person  whom  he  named,  and 

may  prove  the  truth  of  this  {h) ;  or  that  he  had  copied  the 


Bvidence  in 
mitigation  of 
damage. 

That  defendant 


(«)  Knight  v.  OihhSj  1  Ad.  &  Ell.  43  :  cited  ante,  p.  83. 

(t)  Athley  v.  Harrison^  1  Esp.  49.     See  H addon  t.  Lotty  vhi  attp. 

(u)  MorrU  v.  Langdale,  2  B.  &  P.  284 ;  Kelly  t.  Partington,  5  B.  &  Ad. 
645. 

(x)  Ouy  V.  Oregory,  9  C.  &  P.  684. 

iy)  Moore  v.  Meagher,  1  Taunt.  39  ;  {^Davies  and  Wife  v.  Solomon,  L.  E. 
7Q.B.  112;  41  L.  J.  Q.  B.  10.] 

[(z)  AlUop  y.  AlUop,  5  H.  &  N.  584  ;  29  L.  J.  Ex.  815  ;  and  see  Bobert* 
V.  Roberts,  cited  ante,  p.  370.  Whether  a  wife  can  sue  for  words  occasioning 
the  loBS  of  the  consortium  of  her  husband,  was  discussed  but  not  dedded,  in 
Lynch  y.  Knight,  9  H.  of  L.  Cases,  577  ;  2  Smith's  L.  C.  492,  6th  ed.] 

(a)  Pearson  v.  Lemaitre,  6  Sco.  N.  K.  607. 

(6)  BenneU  y.  Bennett,  6  0.  ft  P.  588. 
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statement  from  another  newspaper  {c).    Bat  he  cannot  show 

that  the  defamatory  matter  appeared  simultaneonslj  in  other 

papers  (d).    And  where  the  words  prgfess  to  be  an  account  of 

what  took  place  in  a  court  of  justice,  although  this  will  be  no 

defence  unless  the  account  is  perfectly  fair  and  accurate,  still, 

even  though  the  report  is  not  correct,  if  it  is  an  honest  one, 

and  intended  to  be  a  fair  account  of  what  really  occurred,  this 

will  be  ground  for  reducing  the  damages  («).    We  have  seen  That  he  had 

before,  that  persisting  in  a  plea  of  justification  which  is  aban-  Ff****^  ^  believe 

doned,  or  not  preyed,  may  be  ground   for   increasing   the 

damages.      On  the  other  hand,  facts  which  go  to  support 

such  a  plea  may  be  given  in  evidence  in  mitigation  of  damages, 

though  they  fail  to  prove  the  plea  ;  and  that  whether  there 

is  a  plea  of  justification  on  the  record  or  not ;  and  even  where 

there  has  been  such  a  plea,  which  has  been  withdrawn  (/). 

Where,  however,  such  facts  would,  if  pleaded,  be  a  complete 

bar  to  the  action,  they  cannot  be  adduced  even  in  mitigation  of 

damages  (g).   This  was  probably  the  ground  of  the  decision  in 

Ve^ey  v.  Pike  (A),  of  which  we  have  only  a  very  meagre  report, 

where  evidence  of  this  nature  was  rejected.    In  no  case  can 

facts  so  proved  go  in  bar  of  the  action,  unless  there  is  a  plea 

to  support  them  (t). 

So  evidence  that  the  plaintiff  had  libelled  the  defendant,  That  he  had 
though  no  defence  to  the  action,  will  go  in  reduction  of  received  previous 

°  y  o  provocation. 

damages  (k).  But  such  libels  must  be  shown  to  relate  to  the 
subject-matter  of  those  published  by  the  defendant  (I).  And 
he  must  prove  that  the  libel  which  he  complains  of  came  to 
his  knowledge  before  he  libelled  the  plaintiff  (m). 

A  very  important  question,  which  has  been  constantly  Genenlbad 
raised,  and  yet  remains  still  undecided,  is  as  to  the  admis-  «*>*"cter. 


(c)  MuUett  V.  JluUon,  4  Esp.  248 ;  Saunders  v.  Mills,  6  Biogh.  213  ; 
[Davis  V.  Cutbushy  1  F.  &  P.  487.] 

(d)  6  Bingh.  218. 

(e)  Smith  V.  8e<fti,  2  C.  &  E.  580. 

(/)  Chalmert  v.  Shackell,  6  C.  &  P.  475  ;  East  v.  Chapman,  2  0.  &  P. 
670. 

ig)  Speck  v.  PMUips,  5  M.  &  W.  279. 

{h)  3  C.  &  P.  512. 

(t)  CharUim  v.  WaU<m,  6  C.  &  P.  385. 

\le)  Finnerty  v.  Tipper,  2  Camp.  76  ;  [Kdly  y.  Sherlock,  L.  R.  1  Q.  6. 
686  ;  35  L.  J.  Q.  B.  209  ;  7  B.  &  S.  480.] 

(0  May  v.  Broum,  8  B.  &  G.  113  ;  Tarpley  v.  Blabey,  2  Bingh.  N.  G.  437. 

(m)  WaiU  v.  Praser,  7  Ad.  &  EU.  223. 
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Former  recovery 
against  a  third 
party. 


Apology  for  libel 
in  newspaper. 


gibility,  in  mitigation  of  damages,  of  evidence  showing  that 
defendant  laboured  under  a  general  suspicion  of  being  gnilty 
of  the  offence  charged  in  the  libel.  The  question  is  ably 
discussed  in  a  recent  work  on  evidence  (n),  where  all  the 
authorities  are  collected.     The  conclusion  arrived  at  by  the 

a 

learned  author  is,  "that  the  weight  of  evidence  inclines 
slightly  in  favour  of  the  affirmative,  even  though  the  defendant 
has  pleaded  truth  as  a  justification,  and  has  failed  in  establishing 
his  plea."  In  a  late  case,  however,  the  opinion  of  the  Court 
of  Queen's  Bench  seemed  on  the  whole  against  the  evidence, 
and  they  decided  that  it  could  only  be  received  as  to  reports 
existing  at  the  time  of  the  publication,  otherwise  the  reports 
adduced  to  diminish  damages  might  have  been  caused  by  the 
very  slander  for  which  the  action  was  brought  (o).  Such 
evidence  must,  in  any  case,  be  confined  to  the  particular  trait 
which  is  attacked  by  the  libel,  and  cannot  refer  to  particular 
acts  (p). 

Where  there  is  a  plea  justifying  a  libel,  it  is  no  evidence  in 
proof  of  its  truth,  that  the  same  imputations  had  been  pub- 
lished before,  and  that  the  plaintiff  had  submitted  to  them. 
The  fallacy  lies  in  the  word  "  submission."  It  comes  to  this 
only,  that  he  did  not  prosecute  ;  and  there  might  be  a  great 
many  reasons  for  his  not  proceeding  to  prosecute, — the 
anonymous  nature  of  the  article,  not  knowing  whether  it 
came  from  a  man  of  character,  or  the  poverty  of  the  party 
himself  {q). 

Evidence  of  a  mere  collateral  fact,  as  that  the  plaintiff  had 
already  recovered  against  the  proprietor  of  another  paper  for 
inserting  the  same  libel,  cannot  be  given  in  mitigation  of 
damages  (r). 

[Where  in  an  action  for  a  libel  contained  in  a  newspaper 
the  defendant  pleads  under  6  &  7  Vict.,  c.  96,  s.  2,  that  the 


(n)  Tayl.  Evidence,  815,  2nd  ed.,  [364,  6th  ed.] 

(o)  Thompion  v.  Nye,  16  Q.  B.  176. 

(p)  Tayl.  Evidence,  816,  [364,  6th  ed.]  [In  Ireland,  where  the  slander  im- 
puted to  an  officer  that  he  had  stolen  a  gold  chain,  evidence  of  the  plaintiff  *8 
being  generaUy  reputed  to  have  committed  the  act  was  rejected ;  but  evidence  of 
general  bad  character,  or  of  his  having  some  vicious  habit  leading  to  the  par- 
ticular act,  was  considered  admissible ;  Bell  v.  Parke,  11  Ir.  C.  L.  R.  413. 
See  further,  Bracegirdle  v.  Bailey,!  F.  &  F.  636.] 

(q)  Reg.  v.  Newman^  1  E.  &  B.  268. 

(r)  Creevy  v.  Carr,  7  C  &  P.  64. 
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libel  was  inserted  without  malice  or  gross  negligence,  and  that 
a  ftill  apology  was  inserted,  and  pays  money  into  Court  by  way 
of  amends,  if  the  jury  find  the  apology  not  suflScient,  the 
damages  should  be  assessed  irrespectiyely  of  the  sum  paid  into 
Court,  and  without  considering  that  payment  in  any  way  as  an 
admission  of  liability  («).] 

8.  Actions  for  breach  of  promise  of  marriage  ought  strictly  Actiona  for 
to  have  been  considered  under  the  head  of  Contracts,  in  an  ^'S^i!!^^: 

'  suae  of  mamage. 

earlier  part  of  this  work.  They  are,  however,  of  so  excep- 
tional a  nature,  and  so  closely  connected  with  actions  for 
seduction,  as  to  the  evidence  which  may  be  adduced,  that  I 
have  thought  it  more  convenient  to  defer  the  examination  till 
now. 

It  is  quite  needless  to  say  that  no  attempt  at  fixing  any 
measure  of  damages  can  be  made  in  regard  to  this  species 
of  suit,  or  the  other,  just  alluded  to,  which  follows  it. 
They  stand  on  a  par  with  actions  for  libel  as  to  the  range  of 
topics  in  which  counsel  are  allowed  to  indulge.  Even  the 
stereotyped  direction  of  the  judge,  that  the  jury  should  give 
"  temperate  "  damages,  conveys  no  very  definite  idea  to  the 
mind. 

The  circumstances  which  aggravate  the  damages  in  an  Evidence  of  de- 
action  of  this  sort  are  so  obvious  as  to  require  no  comment.  ^Itii^'  "n?" 
One  important  fact  consists  in  the  wealth  and  social  position 
of  the  defendant,  as  it  shows  what  the  plaintiff  has  lost  by  the 
breach  of  contract  (/).  Accordingly  we  find  in  one  case, 
where  the  action  was  brought  by  the  gentleman  against  the 
lady,  that  400/.  was  held  not  to  be  an  excessive  amount  of 
damages :  the  fair  one  being,  as  the  cold-blooded  reporter 
says,  "  worth  3000/.  when  the  plaintiff  courted,  and  after- 
wards, by  the  death  of  her  brother,  worth  double  that 
sum  "  (u).  And  so  a  verdict  of  3500/.  was  supported  in 
another  case,  where  the  defendant  was  a  man  of  pro- 
perty (ar). 


[(«)  Janes  ▼.  Mackie,  L.  B.  3  Ex.  1  ;  37  L.  J.  Ex.  1.] 

(0  Jame$  v.  BiddingUm,  6  0.  &  P.  590.  [General  evidence  may  be  given 
of  the  defendant's  property,  bat  not  proof  of  particular  itemu :  Kerftjol  y. 
Maradeny  2  F.  &  F.  160,  per  Wilde,  B.] 

(«)  Harriton  t.  Cage,  Carth.  467. 

(:c)  Wood  y.  Hard,  2  Bingb.  N.  C.  166. 
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When  the  action 
is  barred. 


[Where  the  plaintiff  had  been  seduced  by  the  defendant,  it 
was  held  no  misdirection  to  tell  the  jury  that  they  might  take 
into  consideration  the  plaintiff's  lessened  prospect  of  marrying 
another,  and  the  difference  of  her  position  in  returning  to  her 
mother's  house,  not  as  a  virtuous  and  respected  member  of  the 
family,  but  as  a  disgraced  woman  (y).  It  is  evident,  however, 
that  unless  a  direction  to  a  jury  to  this  effect  is  put,  to  use  the 
expression  of  Willes,  J.,  "  in  the  driest  language  "  (2),  a  jniy 
will  be  apt  to  interpret  it  into  permission  to  give  damages  for 
the  seduction  as  well  as  for  the  breach  of  promise  of  mar- 
riage.] 

Any  eyidence  will  be  admissible  in  reduction  of  damages, 
which  palliates,  though  it  does  not  excuse,  the  breach  of 
promise  ;  or  which  proves  that  the  plaintiff  had  no  great  loss 
in  the  matter  ;  or  that  the  match  was  in  any  way  unsuitable, 
and  unlikely  to  have  produced  happiness.  And  here  it  is 
necessary  to  distinguish  between  facts  which  go  to  bar  the 
action  entirely,  and  those  which  merely  serve  in  mitigation  of 
damages. 

It  is  a  complete  defence  to  the  action,  that  the  defendant 
was  induced  to  enter  into  or  continue  the  connection  by  false 
representations,  as  to  the  circumstances  of  the  family,  or 
the  previous  life  of  the  plaintiff,  or  even  by  a  wilful  suppres- 
sion of  the  real  state  of  affairs  upon  these  points  (a) ;  or  that 
at  the  time  of  making  the  promise  he  was  ignorant  of  her 
previous  immoral  life  (b),  even  though  she  had  only  been 
guilty  of  a  single  act  of  unchastity,  and  at  a  distance  of  many 
years,  and  had  since  lived  a  perfectly  correct  life  (c).  So, 
where  the  plaintiff  is  a  man,  it  will  be  a  sufficient  answer  to 
show,  that  subsequently  to  her  promise  he  had  conducted 
himself  ia  a  brutal  manner,  and  threatened  to  use  her  ill, 
for  this  gives  her  a  right  to  say  that  she  will  not  commit  her 
happiness  to  his  keeping  {d) ;  or  that  he  is  a  person  of 


[(y)  Berry  v.  Da  Cotta,  L.  R.  1  C.  P.  831  ;  85  L.  J.  C.  P.  191.] 

Uz)  L.R.  1  C.  P.,  at  p.  838.] 

(o)  Wharton  t.  Lewis,  1  C.  &  P.  629  ;  Foote  v.  Eayne,  ibid.,  646.  [In 
the-  absence  of  fraud  it  is  no  defence  that  the  phiintiff  was  at  the  time  of  the 
promise  engaged  to  another  man,  and  concealed  it  from  the  defendant ;  Btechey 
T.  Brwn,  E.  B.  &  E.  796  ;  29  L.  J.  Q.  B.  105.] 

(6)  Irving  v.  Greenvfood,  1  C.  &  P.  850. 

(c)  Bench  v.  Merrick,  I  C.  &  K*.  463. 

(d)  Leeds  t.  Cook,  4  Esp.  256. 
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proyed  bad  character  (e).  So  the  existence  of  some  bodily 
infirmity,  to  which  the  plaintiff  is  subject,  which  was  not 
known  at  the  time  of  the  contract,  will  be  a  complete  bar  (/).  * 
[Bnt  it  has  since  been  held  in  the  Exchequer  Chamber  that 
it  is  no  defence  that  the  defendant,  after  the  promise,  became 
subject  to  a  disease  which  rendered  him  incapable  of  marry- 
ing without  danger  of  his  life  (g).  And  upon  the  authority  of 
that  case  it  was  held  no  defence  that  the  plaintiff  had  been 
lunatic,  which  was  not  known  to  the  defendant  at  the  time  of 
the  contract  (h),] 

On  the  other  hand,  unchaste  conduct,  known  when  the  Evidence  of 
promise  was  made,  only  operates  in  reduction  of  damages  (i).  d^^J^'  ^^ 
So  mere  grossness  of  manners,  and  want  of  feeling,  are  not 
grounds  for  breaking  off  the  contract,  nor  even  palpable  want  of 
affection.  But  all  such  circumstances  are  most  important  in 
testing  the  amount  of  injury  the  plaintiff  has  sustained.  The 
mutual  suitability  of  the  parties,  and  the  real  affection  felt  by 
the  plaintiff,  may  fairly  be  considered  by  the  jury,  when  a 
man  complaius  of  having  lost  the  society  of  one  whom  he 
appears  never  to  have  valued,  and  the  pleasures  of  whose 
society  he  was  little  calculated  to  taste  (k). 

The  bad  character  of  a  man,  when  it  merely  rests  upon 
report,  without  specific  proof  of  facts,  has  been  held  to  be  mere 
evidence  in  mitigation  of  damages,  and  not  a  complete  bar  (/). 
In  one  instance,  however.  Lord  Kenyon  allowed  general 
evidence  of  the  immodest  character  of  a  woman  to  go  in  bar 
of  the  action.  He  said,  that  in  such  a  case  character  was  the 
only  point  in  issue,  and  that  was  public  opinion,  founded 
on  the  character  of  the  party.  He  therefore  considered  that 
what  that  public  thought  was  evidence  (w). 

9.  The  action  for  seduction,  properly  so  called,  is  rather  Damages  in 
an  anomalous  one.    In  form  ifr  purports  to  be  merely  an  J^fi^d'l^^* 
action  for  the  consequential  damage  arising  from  the  loss  of  pensation  for 

loBS  of  service. 

(e)  BaddeUy  v.  Mortlock,  Holt,  N.  P.  151. 
(/)  Atckinaon  v.  Baker,  2  Peake,  103. 

[{g)  HaU  y.  Wright,  E.  B.  &  E.  746  ;  29  L.  J.  Q.  B.  43  ;  decided  by  four 
judges  to  three,  the  Court  below  having  been  equally  divided.] 
[(A)  Baker  v.  Caaiwrighi,  10  C.  B.  N.  S.  124  ;  30  L.  J.  C.  P.  364.] 
(t)  'Bench  v.  Merrick,  ubi  tup, 

(k)  Per  Lord  EUenborough,  Leeds  v.  Cook,  4  Esp.  257. 
(Q  Badddey  v.  Mortlock,  uhi  tup, 
(m)  Poulkee  v.  Sdlway,  3  Esp.  236. 


378  SEDUCTION. 

service,  resulting  from  the  act  complained  of.  Hence  the 
action  wiU  fail  unless  some  loss  of  service  can  be  shown  (n). 
And  where  the  loss  of  service  arose  from  the  illness  of  the 
daughter,  which  was  not  caused  by  the  seduction,  but  by 
grief  at  being  subsequently  abandoned,  the  Court  doubted 
whether  the  action  could  be  maintained  (o).  The  logical 
result  would  be,  that  damages  could  be  given  on  no  other 
ground.  This  is  not  the  case  however.  It  has  been  laid 
down,  that  actions  of  this  sort  are  brought  for  example*s 
sake,  and  although  the  plaintiff's  loss  may  not  really  amount 
to  the  value  of  twenty  shillings,  yet  the  jury  do  right  in 
giving  liberal  damages  (p).  And  so  Lord  Kenyon  said,  "In 
point  of  form  the  action  only  purports  to  give  a  recompense 
for  the  loss  of  service,  but  we  cannot  shut  our  eyes  to  the 
fact,  that  this  is  an  action  brought  by  the  parent  for  an  injury 
to  her  child.  In  such  a  case  I  am  of  opinion  that  the  jory 
may  take  into  consideration  all  that  she  can  feel  from  the 
nature  of  the  loss.  They  may  look  on  her  as  losing  the 
comfort,  as  well  as  the  service  of  her  daughter,  in  whose 
virtue  she  can  feel  no  consolation ;  and  as  the  parent  of  other 
children,  whose  morals  may  be  corrupted  by  her  example  (q). 
And  not  only  the  wounded  feelings  of  the  plaintiff,  but  idso 
the  dishonour  resulting  from  the  act,  may  form  part  of  the 
estimate  of  damages"  (r). 

Damages  ought  to  be  governed  by  a  due  regard  to  the 
situation  in  life  of  all  the  parties  («). 
Evidence  of  pro-       The  circumstances  of  premeditation  or  fraud,  by  which  the 
miaeo  mamage.   ^^  ^^  accomplished,  wiU  of  course  weigh  heavily  with  the 

jury  in  assessing  damages.  It  has  been  said,  however,  that 
evidence  cannot  be  received  that  defendant  effected  his  object 
by  means  of  a  promise  of  marriage.  Lord  Ellenborough  said, 
"You  may  ask  her  whether  he  paid  his  addresses  in  an 


[(n)  In  the  case  of  a  minor,  a  right  to  the  service  is  sufficient ;  and  when 
she  oeaaes  to  be  under  the  control  of  a  real  master,  and  intends  to  return  to 
her  father's  house,  she  is  constructively  in  his  service ;  Terry  y.  Hutchmion, 
li.  R.  8Q.  B.  699 ;  87  L  J.  Q.  B.  257.] 

(o)  Boyle  v.  Bromdcn,  13  M.  &  W.  738. 

(p)  Per  VTilmot,  C.  J.,  TtUlidge  v.  Wade,  3  Wils.  18. 

{q)  Bedford  v.  M'Kowl,  8  Esp.  119. 

(r)  Southernwood  y.  Bamsden,  Selw.  N.  P.  1127,  12th  ed.  ;  Andretu  r. 
Atteey,  8  C.  &  P.  7.     [See  Berry  v.  £)a  CoUa,  ante,  p.  876.] 

(«)  AndretM  ▼.  Aikey,  ubi  sup. 
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honourable  way ;  to  admit  eridence  of  a  direct  promise  of 
marriage,  woald  be  to  allow  the  mother  to  recorer  damages 
for  a  breach  of  that  promise,  upon  the  testimony  of  the 
daughter  "  (/).  But  the  evidence  has  been  received  in  several 
cases,  on  the  ground  that  otherwise  it  might  appear  to  the 
jury  that  the  daughter  was  a  wanton  (u).  In  one  case  the 
distinction  was  said  to  be,  that  such  evidence  could  not  be 
relied  on,  as  a  prominent  part  of  the  case,  for  the  purpose  of 
obtaining  specific  damages,  but  that  it  might  be  used  col- 
laterally to  the  main  object  of  the  action,  with  a  view  to  the 
vindication  of  the  young  woman's  character  (x). 

No  evidence  of  general  good  character  for  chastity  is  Evidence  of 
admissible  in  aggravation  of  damages,  until  an  attempt  has  ^^^^  ^  ^^' 
been  made  to  prove  the  contrary  (y).  It  has  even  been  laid 
down,  that  imputations  cast  upon  her  good  fame  in  cross- 
examination  are  not  sufficient  ground  to  admit  evidence  in 
rebuttal  (z).  The  contrary  rule  has  been  laid  down  in  some 
later  cases.  In  one,  the  cross-eiamination  of  the  girl  went  to 
show  that  she  had  conducted  herself  immodestly  towards  the 
defendant  before  the  seduction,  and  kept  improper  company. 
In  the  other,  she  was  questioned  as  to  her  having  had  criminal 
intercourse  with  other  men.  The  plaintiff  was  allowed  to 
prove  her  general  good  character  and  modest  deportment,  and 
the  generd  respectability  of  the  family  (a). 

Evidence  may  be  given,  in  reduction  of  damages,  of  the  Miti^tion  of 
general  indelicacy  and   levity  of   character  of   the  female  dorta!nduct™° 
seduced  (b) ;  and  specific  instances  of  intercourse  between  her 
and  other  men  may  be  deposed  to  (c) ;  but  the  daughter  her- 
self cannot  be  questioned  as  to  such  acts  (d).    Any  declara- 
tions made  by  herself,  as  for  instance,  that  a  third  person 

(t)  Dodd  V.  NorrU,  3  Camp.  519  ;  TuUidge  v.  Wade,  8  Wils.  18. 

(tt)  Wataon  t.  Baylen  ;  MurgtUroyd  y.  MurycUroyd,  3  Stark,  Et.  990. 

(X)  EUioU  T.  Niddin,  6  Pri.  641. 

(y)  BatnJUld  y.  Mauey,  1  Camp.  460. 

(2)  Dodd  y.  NorrU,  8  Camp.  619. 

(a)  Bate  y.  Hill,  1  C.  &  P.  100  ;  Mwgatroyd  y.  Murgatroyd,  2  St.  Ey. 
307  ;  Brovm  y.  Ooodwin,  Jr.  Cir.  Bep.  61. 

(&)  Ban^idd  y.  Maeaey ;  Dodd  y.  Norrie,  ubi  tup, 

{e)   Verry  y.  Watkim,  7  C  &  P.  808. 

(d)  Dodd  y.  Norrie,  vbi  tup,  [But,  from  the  analogy  of  the  deciaiona  in 
affiliation  cases,  it  would  seem  that  such  questions  may  be  put,  and  eyen  eyi- 
dence  be  giyen  in  contradiction,  if  it  goes  to  show  that  some  one  else  may 
haye  been  the  father  of  the  child ;  OmrbvJU  y.  Simpion,  32  L.  J.  M.  C.  186  ; 
and  see  R,  r,  Oibbont,  31  L.  J.  M.  C.  98] 
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was  the  father  of  the  child  ascribed  to  the  defendant^  ma^ 
however  be  proved,  provided  she  has  been  given  an  oppor- 
tunity of  explaining  or  denying  them  (e). 

Oross  negligence  on  the  part  of  the  plaintiff  may  also  be 
proved,  with  the  same  view.  In  one  case,  where  he  had 
suffered  the  -defendant  to  continue  his  visits,  ajs  a  suitor  to 
his  daughter,  though  he  knew  him  to  be  a  married  man,  on 
an  alleged  probability  of  his  obtaining  a  divorce,  and  after 
he  had  been  cautioned  against  him,  Lord  Eenyon  directed  a 
nonsuit  (/). 

Damages  for  the  mere  seducing  away  of  an  actual  servant 
from  the  employment  of  the  master,  of  course  rests  upon  qnite 
a  different  basis.  They  would  be  regulated  by  the  actual 
money  loss  resulting  from  the  act,  unless  where  strong  evi- 
dence of  malice  was  shown.  In  estimating  the  injury  sustained, 
the  jury  are  not  limited  to  the  time  during  which  the  servant 
was  bound  to  continue  with  his  master.  Where  the  workmen 
of  a  piano-maker  were  enticed  away  from  him ;  it  appeared 
that  they  were  engaged  for  no  fixed  time,  but  worked  by  the 
piece.  His  income  from  his  trade  was  800/.  per  annum,  and 
a  verdict  for  1600Z.  was  held  not  to  be  excessive  (g). 

No  action  will  lie  against  the  seducer  of  a  servant^  when 
the  master  has  recovered  against  the  latter  a  stipulated 
penalty,  agreed  on  in  case  of  his  leaving  the  service  (h). 

10.  [By  the  act  which  established  the  present  Divorce  Court, 
20  &  21  Vict.  c.  85,  actions  for  criminal  conversation  were 
abolished  («).  It  is,  however,  by  the  same  act  provided  that 
a  husband  may  in  a  suit  for  dissolution  of  marriage,  or  for 
judicial  separation,  or  in  a  petition  limited  to  such  object 
only,  claim  damages  from  any  person  on  the  ground  of 
adultery  with  the  petitioner's  wife ;  and  the  claim  is  to  be 
tried  on  the  same  principles,  and  subject  to  the  same  rules, 
as  actions  for  criminal  conversation  were  previously  tried  and 
decided  in  Courts  of  Common  Law.    After  the  verdict  the 


(e)  Carnenier  t.  Wetll,  11  A.  &  E.  803. 

(/)  JleddU  y.  SeooU,  1  Peake,  240. 

(^)  OutUer  T.  Astor,  4  Moo.  12.  [The  action  liee  for  enticing  away  the 
plaintiff's  daughter,  though  there  may  have  been  no  binding  contract  of  aer- 
▼ice ;  £vani  ▼.  Walton,  L.  K.  2  C.  P.  616  ;  36  L.  J.  C.  P.  807.1 

(A)  Bird  r.  SandaU,  3  Burr.  1846. 

f(t)  S.  59.] 
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Court  has  power  to  direct  in  what  maimer  the  damages  are 
to  be  applied,  and  to  direct  the  whole  or  a  part  to  be  settled 
for  the  benefit  of  the  children  of  the  marriage,  or  for  the 
maintenance  of  the  wife  (k)]. 

The  general  principles  upon  which  damages  were  given  Oroundaof 
in  crim.  con.  were  laid  down  with  great  clearness  by  an  ^^J^^^ 
eminent  judge.  He  said,  ''The  action  lies  in  this  case 
for  the  injury  done  to  the  husband  in  alienating  his  wife's 
affections,  destroying  the  comfort  had  from  her  company, 
and  raising  children  for  him  to  support  and  provide  for  ;  and 
as  the  injury  is  great,  so  the  damages  given  are  commonly 
very  considerable.  But  they  are  properly  increased  or  dimi- 
nished by  the  particular  circumstances  of  each  case.  The 
rank  and  quality  of  the  plaintifT ;  the  condition  of  the  de 
fendant ;  his  being  a  friend,  relation,  or  dependant  of  the 
plaintifP ;  or  being  a  man  of  substance  ;  proof  of  the  plaintifl 
and  his  wife  having  lived  comfortably  together  before  her 
acquaintance  with  the  defendant,  and  her  having  always  bom^ 
a  good  character  till  then  ;  and  proof  of  a  settlement  or  pro- 
vision for  the  children  of  the  marriage,  are  all  proper  circum- 
stances of  aggravation  (/)."  It  will  only  be  necessary  to  add 
a  few  words  in  elucidation  of  this  summary. 

As  almost  the  whole  foundation  of  this  action  consisted  in 
the  loss  of  the  wife's  society  and  affection,  it  was  most  im- 
portant with  a  view  to  damages,  to  ascertain  what  the  extent 
of  this  loss  was,  and  how  far  it  had  been  caused  by  the  acts 
of  the  defendant. 

Where  the  plaintiff  had  entirely  given  up  the  society  of  his  Separation  be- 
wife,  he  could  not  sue  in  respect  of  acts  of  adultery  subse-  ^^^i^^*^"^ 
quent  to  the  separation  (m) ;  but  it  was  different  where,  though 
separated,  he  had  still  retained  a  right  to  the  assistance  of 
his  wife,  in  the  management  and  care  of  his  family  (n).    It 

[{k)  S.  33.     See  Comyn  v.  Comyn  and  Bwnphreys,  32  L.  J.  P.  M.  &  A. 

210.  The  insertion  of  a  chum  for  damages  does  not  affect  the  discretion  as  to 
costs  given  to  the  Court  by  s.  51  ;  West  v.  West  and  Parker,  L.  i  2  P.  &  D. 
196  ;  40  L.  J.  P.  &  M.  11.] 

{D  BuU.  N.  P.  27.  [In  Bell  v.  Bell  and  Marquit  of  Anglesey,  29  L.  J. 
P.  M.  &  A.  159,  the  jury  were  allowed  to  take  the  marriage  settlement 
into  consideration  in  assessing  the  damages,  there  being  no  children  of  the 
marriage,  and  the  Ck>xirt  therefore  having  no  power  to  deal  with  the  settlements 
under  22  &  23  Vict,  c  61,  s.  5.] 

(m)   Weedon  ▼.  Timhrelly  5  T.  R.  360. 

(n)  Chamhen  y.  Cauljitld,  6  East,  244. 
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was  held  too,  that  even  a  complete  separation,  if  without 
deed,  would  be  no  bar  to  an  action,  since  there  was  nothing  to 
prevent  the  plaintiflF  instituting  a  suit  to  regain  the  society  of 
his  wife  (o).  Of  course  the  same  rule  applied  more  strongly 
where  the  separation  was  a  mere  matter  of  mutual  con- 
venience; as  where  the  husband  and  wife  were  living  in 
different  families  (p).  Such  facts,  however,  would  go  strongly 
to  reduce  the  damages.  So  it  was  considered  in  one  case, 
where  the  plaintiff  had  married  an  actress,  but  concealed  his 
marriage,  and  vJfeited  her  very  seldom,  she  continuing  to  live 
with  her  mother,  and  pursue  her  profession.  Tindal,  J.  C, 
said,  ^<  There  appears  in  this  case  to  have  been  less  of  that 
intercourse  between  husband  and  wife,  to  compensate  for  the 
loss  of  which  suits  of  this  nature  are  instituted,  than  I  have 
ever  met  with  "  (q). 

There  is  a  curious  case  in  which  the  husband  had  never 

known  of  his  wife's  infidelity  till  the  eve  of  her  death,  when 

she  herself  disclosed  it  to  him,  and  he  then  continued  to  treat 

her  kindly  till  she  died.    It  was  held  that  the  action  was 

maintainable.    Coleridge,  J.,  said,  in  charging  the  jury,  ''The 

only  grounds  on  which  you  onght  to  give  damages  to  the 

plaintiff  are,  the  shock  which  has  been  given  to  his  feelings, 

and  the  loss  of  the  society  of  his  wife  down  to  the  time  of  her 

death"  (r). 

Evidence  of  the         Another  mode  of  testing  the  loss  sustained  by  the  husband, 

which  they  ^^  ^  ascertain  the  amount  of  enjoyment  he  used  to  derive 

lived.  from  the  society  of  his  wife,  and  the  terms  upon  which  they 

lived  with  each  other.  With  this  view,  not  only  their  conduct 
when  they  were  together,  but  even  their  letters  were  admissible, 
since  the  latter  constituted  the  only  mode  of  proof  when  they 
were  separated.  Letters  were  evidence  for  this  purpose,  even 
though  written  to  a  third  party,  and  containing  other  matter 
which  would  not  be  evidence  (s).  But  it  was  necessary  to  show 
that  the  letters  were  written  at  the  time  they  bore  date,  and 


(o)  Oraham  r.  Wiglep,  per  Abbott,  C.  J.,  2  Rop.  Husb.  &  W.  823. 
{p)  EdvMi'di  V.  Crockf  4  Esp.  39. 
Iq)  Calcraft  v.  Lord  Barborough,  4  C.  A  P.  499. 
(r)   WtUon  V.  Webster,  7  C  &  P.  198. 

(«)   Willis  ▼.  Berrutrdf  8  Bingh.  376.     [As  to  letters  between  hiuband  and 
wife,  see  Stone  t.  Stone  and  Applctovy  34  L.  J.  P.  M  &  A.  33.] 
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before  suspicion  was  entertained  of  the  wife's  misconduct  (t). 
And  their  dates  were  not  suflScient  proof  of  the  time  they  were 
written  (u).  Evidence  might  also  be  received  of  the  wife's 
complaints  as  to  her  husband's  ill  treatment  of  her,  though 
not  made  in  his  presence,  as  showing  the  manner  in  which 
the  parties  lived  together.  That  is  made  up  of  a  number  of 
acts  of  the  two  parties,  of  which  such  complaints  form  a 
part  (x). 

Lord  Kenyon,  on  two  occasions,  held  that  open  infidelity  Infidelity  of 
on  the  part  of  the  husband  went  in  bar  of  the  action  (y).  ^ 
Lord  Alvanley,  however,  decided  that  it  only  went  in  mitiga- 
tion of  damages.  "  The  fact,"  said  his  lordship,  "  that  the 
wife  had  been  injured  by  the  husband's  misconduct,  could  not 
warrant  her  in  injuring  him  in  that  way  which  was  the 
keenest  of  all  injuries  "  (z),  [A  discretionary  power  is  now  given 
to  the  Court  to  pronounce  a  decree  for  dissolution  of  marriage 
where  the  petitioner  has  himself  been  guilty  of  misconduct  («).] 

The  plaintiff's  loss  depended  also,  of  course,  on  the  Character  of 
previous  character  of  his  wife.  Accordingly  evidence  that  ^^^ 
the  wife  was  living  as  a  prostitute,  or  that  she  had  committed 
previous  acts  of  misconduct,  before  the  adultery  charged, 
and  without  the  husband's  privity,  went  in  mitigation  of 
damages  (b).  But  acts  of  this  sort,  committed  subsequently, 
could  not  be  used  for  this  purpose,  for  they  might  be  the  direct 
result  of  the  degradation  brought  upon  her  by  the  defendant  (c). 
This  limitation  must  be  appended  to  the  words  of  a  learned 
judge,  when  he  said,  "  With  respect  to  damages,  if  you  are  of 
opinion  that  the  plaintiff's  wife  would  be  of  no  service,  but  on 

(0  Edwards  v.  Croch,  4  Esp.  89 ;  Trelawnejf  y.  Coleman,  1  B.  & 
A.  90. 

(u)  HovXuton  V.  Bmyth,  2  C.  &  P.  24. 

\x)   Winter  v.  Wroot,  1  M.  A  Rob.  404. 

ly)  SlurlY.  MarqwU  of  Blandford  ;  Windluim  v.  Wyeofnhe,  4  Bsp.  17. 

(2)  Bromley  v.  Wallace,  4  Esq.  237.  [A  vitness  cannot  be  cross-examined 
as  to  any  act  of  adultery,  anless  he  or  she  has  already  given  evidence  in  dis- 
proof of  it  (32  &  33  Vict.  c.  68,  s.  4);  therefore  a  husband  petitioning  for 
dissolution  of  marriage  cannot,  with  a  view  to  mitigation  of  damages,  be 
asked  questions  tending  to  show  that  he  had  been  guilty  of  adultery  in 
the  lifetime  of  his  first  wife ;  Babhage  v.  Babbage  atid  Manning,  L.  R.  2 
P.  &  D.  222.] 

[(a)  20  &  21  Vict.  c.  85,  s.  31.  As  to  the  exercise  of  the  discretion,  see 
Latonr  v.  Latour  and  Weston,  31  L  J.  P.  M.  &  A.  66  ;  2  Sw.  k  Tr.  624 ; 
Ooode  V.  Goode  and  Hamson^  30  L.  J.  P.  M.  &  A  105  ;  2  Sw.  k  Tr.  253.] 

(6)  Smith  V.  Allison,  Bull.  N.  P.  27. 

{c)  EUam  v.  Faucett,  2  Esp.  562. 
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Defendant  mie- 
led  or  solicited. 


the  contrary  a  disservice  to  him  and  his  children,  a  Bmall 
amount  of  damages  will  be  snflBcient "  (d). 

Where  the  husband  was  himself,  knowingly,  the  cause  of  his 
own  disgrace*,  no  action  at  all  lay  (e).  But  evidence  of  mere 
carelessness,  and  neglect  of  the  husband,  in  not  putting  a  stop 
to  culpable  familiarities  went  merely  in  reduction  of  damages, 
unless  amounting  to  connivance  (/).  The  plaintiff  was  en- 
titled to  recover  unless  he  had  in  some  degree  been  a  party 
to  his  own  dishonour,  either  by  giving  a  general  license  to  his 
wife  to  conduct  herself  as  she  pleased  with  men  generally,  or 
by  assenting  to  the  particular  act  of  adultery  with  the  de- 
fendant, or  by  having  totally  and  permanently  given  up  all 
the  advantage  to  be  derived  from  her  society  (g).  And  when 
connivance  was  set  up,  the  wife's  own  statements  were  ad- 
missible, to  show  what  may  have  misled  the  husband  in  per- 
mitting that  conduct  which  led  to  the  result  (h).  [So  under 
20  &  21  Yict.  c.  85,  s.  80,  if  the  petitioner  has  been  an 
accessory  to  or  has  connived  at  the  adultery,  the  petition  must 
be  dismissed.  Connivance  has  been  defined  to  be  something 
more  than  mere  negligence,  inattention,  or  indifference.  There 
must  be  an  intention  on  his  part  that  his  wife  should  commit 
adultery,  or  at  any  rate  a  willing  consent  (i).] 

Even  where  there  was  no  pretence  of  connivance  on  the 
part  of  the  plaintiff,  damages  were  reduced  by  anything  which 
showed  that  the  defendant  was  led  into  the  crime  by  circum- 
stances not  originating  with  himself.  Therefore,  in  a  case 
mentioned  before,  where  the  woman  was  an  actress,  married 
privately,  living  apart  from  her  husband,  in  the  pursuit  of  her 
profession,  Tindal,  C.  J.,  said,  "  You  may  consider,  in  esti- 
mating the  damages,  how  far  the  plaintiff  interfered  to  protect 
his  wife  from  the  temptations  to  which,  by  her  profession,  she 
was  exposed.  You  may  also  consider  whether  the  defendant 
knew  that  she  was  a  married  woman,  or  might  conclude  that  she 


(d)   Wmier  v.  Ilenn,  4  C.  &  P.  494. 

{e)  Smith  y.  Allison^  ubi  sup. 

(f)  DuberUyY.  Gunninff,^4T.  R.  655. 

(Jr)   Winter  ▼.  Hennf  ubi  sup. ,  per  Alderson,  B. 

(h)  Boare  v.  Allen,  3  Esp.  276. 

[(i)  Allen  v.  Allen,  2  Sw.  &  Tr.  108,  n.  (1)  ;  Marria  v.  Marrit,  2  Sw. 
&  Tr.  630 ;  31  L.  J.  P.  M.  &  A.  69  ;  Ellyatt  v.  EUyatt,  Taylor,  and  HaUe, 
3  Sw.  &.Tr.  504  ;  33  L.  J.  P.  M.  &  A.  137  ;  Adams  v.  Adams  and  Colter, 
L.  R.  1  P.  &  D.  833.] 
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was  still  single,  and  attending  as  an  actress  at  the  theatre"  {h). 
And  so  the  fact  that  the  defendant  was  first  solicited  by  the 
wife  had  the  same  effect  (/). 

.  We  have  seen  that  the  defendant's  condition,  and  his  being  Evidenee  of 
a  man  of  substance,  were  relied  on  by  Buller,  J.,  as  matters  defendant's 
which  properly  enhanced  the  damages  (m).  In  one  case,  how- 
ever, Alderson,  B.,  refdsed  to  admit  evidence  of  the  amount  of 
the  defendant's  property.  He  said  that  in  actions  of  this 
kind,  a  plaintiff  is  entitled  to  as  much  damage  as  a  jury  shall 
think  is  a  compensation  for  the  injury  he  has  sustained,  and 
the  amount  of  the  defendant's  property  is  not  a  question  in 
the  cause  (n).  The  two  dicta  do  not  conflict  at  all,  if  the 
latter  is  taken  as  merely  excluding  specific  evidence  of  the 
defendant's  income.  If  such  evidence  were  allowed,  he  ought 
to  be  let  in  to  show  that  his  income  was  over-rated,  and  a 
number  of  collateral  issues  would  at  once  be  raised.  If  how- 
ever, it  means  that  general  evidence  cannot  be  given,  to  show 
whether  the  defendant  is  a  pauper  or  a  millionaire,  it  seems  hard 
to  agree  with  it  in  theory,  and  impossible  to  reconcile  it  with 
practice.  It  is  quite  at  variance  with  the  principle,  which  rests 
on  high  authority,  that  damages  in  these  cases  are  intended 
as  a  penalty,  as  well  as  a  compensation  (o).  This  they  cannot 
be,  unless  they  bear  a  proportion  to  the  means  of  the  de- 
fendant. Even  as  a  matter  of  mere  compensation  it  may  be 
doubted  whether  such  a  view  is  fully  sustainable.  A  social 
injury  cannot  really  be  represented  by  any  sum  of  money.  The 
amount  is  merely  a  scale  by  which  the  jury  express  their  idea 
of  the  degree  of  suffering  caused.  But  ought  not  the  sacri- 
fice imposed  on  the  defendant  to  bear  some  ratio  to  the  suffer- 
ing caused  to  the  plaintiff?  These  are  things  CQmmensurate 
in  their  nature.  If  a  money  standard  is  to  be  applied  to  the 
one,  it  ought  also  to  be  applied  to  the  other.  Suppose  the 
jury,  knowing  nothing  of  the  circumstances  of  the  defendant, 
assess  damages  at  1,000/.,  when  he  is  not  worth  100/.  This 
'X  amounts  simply  to  his  ruin.  Is  it  fair,  as  a  mere  matter  of 
compensation,  to  offer  the  total  extinguishment  of  the  wrong- 

{k)  Calcraft  v.  Lord  Ilarborough,  4  C.  &  P.  499. 

(/)  EUam  V.  Faucett,  2  Esp.  562. 

(m)  Ante,  p.  381. 

(n)  James  v.  Biddington^  6  C.  &  P.  590. 

(o)  See  antC|  p.  25. 

c  c 
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doer  as  a  satisfaction  for  a  partial,  though  severe  injury,  to  the 
person  wronged  ?  We  hare,  in  mercy,  abandoned  the  old  law, 
which  said,  "  an  eye  for  an  eye,  and  a  tooth  for  a  tooth  ;*'  but 
this  would  be  giving  a  whole  life  for  an  eye,  or  something  not 
quite  so  valuable.  It  may  be  considered,  too,  whether  such  a 
course  would  not  be  a  violation  of  the  spirit,  if  not  of  the 
letter,  of  Magna  Charta,  which  provides  that  no  freeman 
shall  be  amerced  to  the  utter  destruction  of  his  means  of 
subsistence  {p). 

[Since  20  &  21  Vict.  c.  85,  it  has  been  ruled  that  the  jniy 
have  nothing  to  do  with  the  co-respondent's  fortune  unless  he 
has  used  it  as  a  means  of  seduction,  in  which  case  they  may 
take  it  into  account  in  considering  the  value  of  the  wife  of 
whom  the  petitioner  has  been  deprived  (q).] 

A  former  recovery  against  one  defendant  for  adultery,  was 
no  bar  to  an  action  against  another  defendant,  for  a  similar 
injury  during  the  same  time  (r),  for  each  might  have  inflicted 
a  very  different  degree  of  wrong  upon  the  plaintiff.  Accord- 
ingly, upon  a  trial,  in  which  the  defendant  was  the  plaintiff's 
own  coachman,  and  where  there  was  evidence  that  the  wife 
had  been  criminally  connected  with  others  also.  Lord  Ellen- 
borough  directed  the  jury  to  award  damages,  proportioned 
barely  to  so  much  of  the  plaintiff's  loss  of  comfort  as  the  de- 
fendant's misconduct  might  be  supposed  to  have  occasioned  ; 
but  not  to  the  whole  of  the  injury  the  plaintiff  had  suffered, 
which  there  seemed  reason  to  suspect  might  be  attributed  to 
others  in  a  superior  condition  of  life,  much  more  than  to  the 
solicited  coachman  (s). 

[In  directing  in  what  manner  the  damages  should  be  applied, 
the  Court  for  Divorce  and  Matrimonial  Causes  has  most  usually 
allowed  the  pe  ti  tioner  his  costs  which  have  not  been  taxed  against 
the  co-respondent.  With  the  residue,  provision  has  been  made 
for  the  maintenance  of  the  wife  (dum  casta  vixerit),  and  children 
by  purchasing  annuities  for  them  or  by  investing  the  amount, 
the  wife  taking  the  interest,  and  the  principal  sum  passing  to 


(p)  Salvo  ConienemerUo  ;  that  is,  preserving  to  the  soldier  his  arms,  and  to 
the  scholar  his  books  ;  2  Inst.  29. 

[{q)  Cowifiif  V.  Cowing  and  Wollen,  33  L.  J.  P.  M.  &  A.  149  ;  FortUr  t. 
FoTiter  and  Berridgt,  lb.,  150,  n.] 

(r)  Cfregson  t.  M^Taggarty  1  Camp.  415. 

(9)  Cfregson  v.  Theaker,  1  Camp.  415,  n. 
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the  children  at  her  death  {t).  It  has  been  ruled  in  the  same 
Court  that  if  the  co-respondent  does  not  appear,  the  jury  are 
bound  to  take  for  granted  that  he  committed  the  adultery. 
Therefore  even  when  they  found  that  the  respondent  had  not 
committed  adultery  with  the  co-respondent  they  were  directed 
to  assess  the  damages  at  a  nominal  sum  against  the  latter  (u).  If 
the  co-respondent  appears  but  does  not  file  an  answer,  he 
cannot  cross-examine  witnesses  or  address  the  jury  in  mitiga- 
tion of  damages,  but  after  decree  he  may  re-call  and  cross- 
examine  witnesses  and  address  the  Court  upon  the  question  of 
costs,  as  for  example  by  shewing  that  the  co-respondent  did 
not  know  the  respondent  to  be  a  married  woman  (x),] 


[(t)  See  Latham  y.  LcUkam  and  OOhin,  30  L.  J.  P.  M.  &  A.  43 ;  Clarke 
T.  Clarke,  81  L.  J.  P.  M.  &  A.  61  ;  NarracoU  v.  NarraoUi  and  Httiketh^ 
33  L.  J.  P.  M.  &  A.  132  ;  Billingay  v.  BiUingay  and  Tkomat,  86  L.  J.  P.  M. 
84  ;  Callwell  y.  CaUwtll  and  Kennedy,  3  Sw.  &  Tr.  259  ;  Fortter  y.  Forster 
and  Berridge,  3  S.  &  T.  158  ;  S.  C.  4  S.  &  T.  131  ;  84  L.  J.  P.  M.  &  A.  88. 
In  Taylor  y.  Taylor  and  WoUerSf  89  L.  J.  P.  &  M.  23,  nothing  was  giyen  to  the 
wife.  And  where  there  had  been  no  issue  of  the  marriage,  and  the  respondent 
was  liying  with  the  co-respondent,  the  Court  directed  the  damages  to  be  paid  to 
the  petitioner ;  Evans  y.  Evans  and  Bird,  L.  R.  1  P.  &  D.  36.] 

[(tt)  Stone  y.  Stone  and  A  ppleton,  84  L.  J.  P.  M.  &  A.  40,  n.  And  eyidence 
is  admissible  to  aggrayate  the  damages  as  against  the  co-respondent ;  lb.  ; 
8  Sw.  &  Tr.  608.] 

[(x)  Lyne  y.  Lyne  and  Blackney,  87  L.  J.  P.  M.  A.  9.] 
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1.  Adwns  by  and  againsi  Executors, 

2.  Actions    by  Trustees  in   Bank^ 

ruptq/. 


3.  Actions    by   Principal    against 
AgenL 


I  PROPOSE  to  conclude  the  portion  of  this  work  which  treats 
of  the  measure  of  damages,  by  examining  some  cases  in  which 
the  parties  stand  in  a  peculiar  relation  to  each  other,  which 
affects  their  right  to  sue,  and  the  amount  they  may  recover. 
Such  a  relationship  exists  in  the  case  of  actions  by  trustees 
in  bankruptcy,  and  by  and  against  executors.  In  all  these, 
the  damages  which  can  be  obtained  may  be  modified,  more 
oi  less,  by  the  fact  that  the  party  to  the  suit  is  not  the  per- 
son originally  entitled  to  sue  or  be  sued,  but  one  placed  in 
that  position  by  law.  So  far  as  they  are  not  modified  in 
this  manner,  they  come  under  the  ordinary  rules  laid  down 
previously.  Damages  in  actions  by  a  principal  against  his 
agent  are  in  general  exactly  the  same  as  they  would  be  where 
the  parties  were  unconnected  with  each  other.  The  case,  how- 
ever, admits  of  some  remarks  peculiar  to  itself,  for  which  this 
chapter  seems  to  present  the  most  proper  place. 

I.  It  would  be  impossible,  without  wandering  from  the  strict 
object  of  the  present  treatise,  to  state  the  cases  in  which  actions 
will  lie  by  and  against  executors.  The  subject  has  been  so 
exhausted  and  discussed  in  well-known  works  upon  the  sub- 
ject, that  it  would  be  waste  of  time  to  enter  upon  it  here  at  any 
length  (a).  The  broad  principle  upon  which  actions  by  executors 
rests,  is,  that  they  must  be  brought  in  respect  of  some  wrong 
which  affects  the  personal  estate  of  the  deceased.     Hence  an 


(a)  See  Wms.  Ezon.  788,  1590,  6tli  ed. ;  1  Wins.  Sauud.  216,  a. ;  [1  Wms. 
Notes  to  Saund.  239.] 
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executor  may  sue  an  attorney  for  negligence  in  investigating 
the  title  of  an  estate,  about  to  be  conveyed  to  the  testator,  by 
means  of  which  he  took  a  bad  title,  and  was  unable  to  sell 
the  property.  And  the  Court  remarked,  that  if  a  man  con- 
tracted for  a  safe  passage  in  a  coach,  and  sustained  an  injury 
by  a  fall,  by  which  his  means  of  improving  his  personal 
property  were  destroyed,  and  that  property  in  consequence 
injured,  the  executor  might  sue  in  assumpsit  for  the  conse- 
quences of  the  breach  of  contract  (b).  And  so  the  executor 
may  sue  for  breach  of  a  contract  to  complete  the  sale  of  land, 
whereby  the  deceased  lost  the  benefit  of  the  purchase,  and 
was  put  to  expense  in  endeavouring  to  procure  the  title,  and 
was  deprived  of  the  use  of  his  money  deposited  (c).  Nor  is  it 
necessary  to  prove  actual  and  specific  damage,  provided  the 
breach  of  contract  might  possibly  have  caused  such  damage. 
Therefore,  the  executor  may  sue  for  breach  of  covenant  not 
to  fell  or  lop  timber-trees,  committed  during  the  life  of  the 
testator,  though  none  of  the  timber  was  removed  by  the 
defendant  (c?).  And  so  upon  a  covenant  to  repair,  broken 
before  the  death  of  the  covenantee  (e).  In  such  a  case, 
though  the  covenant  relates  in  terms  to  the  realty,  a  breach 
of  it  is  a  direct  injury  to  the  personal  estate  ;  and  this  is  the 
sort  of  injury  which  is  primarily  contemplated  by  it.  But 
it  is  different  where  the  primary  object  of  the  covenant  is  to 
preserve  the  real  estate  in  specie.  There  the  heir,  and  not 
the  executor,  is  the  person  to  sue  even  for  a  breach  in  the  life- 
time of  the  testator,  unless  some  consequential  damage  to  the 
personalty  has  ensued.  So  it  was  held,  where  the  actions 
were  for  breach  of  covenant  for  title  and  right  to  convey,  and 
for  further  assurance  (/).  Lord  EUenborough,  C.  J.,  said  (g), 
"  In  this  case  there  is  no  other  damage  than  such  as  arises 
from  a  breach  of  the  defendant's  covenant  that  he  had  a  good 
title,  and  there  is  a  difficulty  in  admitting  that  the  executor 
can  recover  at  all  without  also  allowing  him  to  recover  to  the 

(b)  Knvjht  V.  QvbarUs,  2  B.  &  B.  102.     [And  see  per  Willes,  J.,  in  Alton 
y.  Midland  Ry.  Co,,  19  0.  B.  N.  S.  at  p.  242  ;  34  L.  J.  C.  P.  at  p.  298.] 

(c)  Orme  y.  Broupkton,  10  Bingh.  633. 

(d)  Raymond  v.  FUch,  2  C.  M.  &  R.  688. 

(e)  Rirketta  v.  Weaver,  12  M.  A  W.  718. 

(/)  Kingdon  v.  Nottle,  1  M.  A  S.  356  ;  King  v.  J(me$,  5  Taunt.  418  ; 
4  M.  &  S.  188,  affirmed  on  error. 
{(/)  1  M.  &  S.  363. 


cannot  sue. 


390  ACTIONS  BY  EXECUTORS. 

fiill  amount  of  the  damages  for  ench  defect  of  title  ;  and  in 
that  case  a  recovery  by  him  conld  bar  the  heir,  for  I  appre- 
hend the  heir  conld  not  afterwards  maintain  an  action  for  the 
same  breach.  Had  the  breach  been  assigned  specially  with  a 
view  to  compensation  for  a  damage  sustained  in  the  lifetime 
of  the  testator,  and  so  as  to  hare  left  a  subject  of  suit  entire 
to  the  heir,  this  action  might  have  gone  clear  of  the  difficulty." 
And  on  this  ground  the  case  was  distinguished  &om  that  of 
Lucy  V.  Levington  (A),  because  there  an  eviction  had  taken 
place  in  the  lifetime  of  the  testator ;  and,  therefore,  the 
damages  in  respect  of  such  eviction,  for  which  the  action  was 
brought,  were  properly  the  subject  of  suit  and  recovery  by  the 
executor,  and  nothing  descended  to  the  heir. 
When  execntor         In  no  case  Can  an  action  be  maintained,  where  it  appears 

upon  the  face  of  the  record  that  no  damage  to  the  personal 
estate  could  have  arisen.  Hence  an  executor  cannot  sue  for 
breach  of  promise  of  marriage  to  the  testator,  unless  special 
damage  is  shown.  Executors  are  the  representatives  of  the 
temporal  property,  that  is,  the  debts  and  goods  of  the  de- 
ceased, but  not  of  their  wrongs,  except  where  those  wrongs 
operate  to  the  temporal  injury  of  their  personal  estate.  If 
such  an  action  were  maintainable,  then  every  action  founded 
on  an  implied  promise  to  the  testator,  where  the  damage  sub- 
sists in  the  previous  personal  suffering  of  the  testator,  would 
be  also  maintainable  by  the  executor.  All  injuries  affecting 
the  life  or  health  of  the  deceased  ;  all  such  as  arise  out  of  the 
unskilfulness  of  medical  practitioners ;  the  imprisonment  of  the 
party  brought  on  by  the  negligence  of  his  attorney ;  all  these 
would  be  breaches  of  the  implied  promise  by  the  person  em- 
ployed to  exhibit  a  proper  portion  of  skill  and  attention.  We 
are  not  aware,  however,  of  any  attempt  on  the  part  of  the  execu- 
tor to  maintain  an  action  in  any  such  case.  Where  the  damage 
done  to  the  personal  estate  can  be  stated  on  the  record,  that 
involves  a  different  question.  Loss  of  marriage  may,  under 
circumstances,  occasion  a  strictly  pecuniary  loss  to  a  woman, 
but  it  does  not  necessarily  do  so ;  and  unless  it  be  expressly 
stated  on  the  record,  the  Court  will  not  intend  it  (»). 

(A)  2  Lev.  26. 

(f)  Per  Lord  Ellenborongh,  C.  J.,  Chamberlain  v.  WUliamson^  2  M.  &  S. 
408,  415. 
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Since  then  no  action  can  be  brought  except  in  respect  of  Principle  of 
injury  to  the  personal  estate,  it  follows  that  where  an  action  ^*'''^^- 
is  brought,  damages  can  only  be  recovered  on  account  of  such 
injury.  Accordingly  in  an  action  for  distraining  on  the  testa- 
tor's goods,  when  no  rent  was  due,  and  forcing  him  to  pay 
9/.  ISs,  to  have  the  distress  withdrawn,  it  was  held  that 
damages  must  be  limited  to  the  amount  so  paid  {k). 

Actions  on  a  contract  made  with  the  deceased,  or  for  a  debt  Additional 
due  to  him,  were  always  maintainable  by  the  executor.    But  ^«^^  of  ««^ion 

^yen  by 

it  was  a  principle  of  common  law,  that  if  an  injury  was  done 

either  to  the  person  or  property  of  another,  for  which  damages 

only  could  be  recovered  in  satisfaction,  the  action  died  with 

the  person  to  whom,  or  dy  whom  the  wrong  was  done  (/). 

Three  remarkable  changes  in  this  rule  have  been  made. 

Stat.  4  Edw.  III.  c.  7,  enacts,  that  where  any  trespass  has  4  Bd.  III.  c.  7 

been  done  to  the  testators,  as  of  the  goods  and  chattels  of  the 

said  testators  carried  away  in  their  life,  the  executors  in  such 

cases  shall  have  an  action  against  the  trespassers,  and  recover 

their  damages  in  like  manner  as  they  whose  executors  they 

be  should  have  had  if  they  were  living.    By  an  equitable 

construction  of  this  statute,  an  executor  or  administrator  shall 

now  have  the  same  actions  for  any  injury  done  to  the  personal 

estate  of  his  testator  in  his  lifetime,  whereby  it  is  become  less 

beneficial  to  the  executor,  as  the  testator  himself  might  have 

had,  whatever  the  form  of  the  action  may  be  (m). 

By  stat.  3  &  4  W.  IV.  c.  42,  s.  2,  the  executors  or  admi-  8  &  4  W.  iv.  c. 
nistrators  may  sue  for  any  injury  committed  in  the  lifetime  ^^• 
of  the  deceased  to  his  real  estate,  so  as  such  injury  shall  have 
been  committed  within  six  calendar  months  before  the  death, 
and  provided  the  action  is  brought  within  one  year  after  it. 
Even  independently  of  this  statute,  however,  where  the  de- 
fendant has  severed  part  of  the  freehold,  as  trees,  grass,  or 
com,  and  then  carried  it  away,  although  the  executor  could 
not  sue  for  the  act  of  severance,  he  might  sue  for  the  taking 
of  the  severed  chattel,  by  virtue  of  the  stat.  of  Edw.  III.  (n). 

(ifc)  Lcchier  y.  Paterson,  1  C.  &  K.  271. 

il)  Wms.  Exore.  743,  6th  ed. 

(m)  1  Wms.  Saund.  217,  b. ;  [1  Wnw.  Notes  to  Satind.  244].  The  remedy 
given  by  this  statute  ha«  been  held  to  include  administrators,  and  by  25  Ed.  III. 
c.  5,  was  extended  to  executors  of  an  executor,  ibid. 

(w)  Wms.  Exors.  746,  6th  ed.  ;   WiUianu  v.  Breedan,  1  B.  &  P.  330. 
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This  mode  would  in  many  cases  evade  the  limitation  imposed 
by  the  later  Act. 
9  &  10  Vict  c.         Stat.  9  &  10  Vict.  c.  93,  gives  the  executor  or  adminis- 
^^'  trator  of  any  person  whose  death  has  been  caused  by    the 

wrongful  act,  neglect,  or  default  of  any  other  person,  an  action 
to  recover  damages  in  respect  thereof,  when  the  act   is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  sue.   The  action  is  to  be  for  the  benefit  of  the  wife, 
husband,  parent,  and  child  of  the  deceased  (o).    And  the  jury 
may  give  such  damage  as  they  may  think  proportioned  to  the 
injuiy  resulting  from  such  death  to  the  parties  for   whose 
benefit  it  is  brought,  and  are  to  divide  it  among  them  by  their 
verdict.    In  assessing  damages  under  this  Act,  the  jury   are 
confined  to  the  pecuniary  loss  sustained  by  the  family,  and 
cannot  take  into  consideration  the  mental  sufiering  of  the 
survivors.    This  rule  was  laid  dovm  after  much  consideration 
in  a  comparatively  recent  case.     The  deceased  who  was  34, 
had  an  income,  as  a  merchaait,  of  850Z.  per  annum,  which, 
according  to  the  probable  duration  of  his  life,  calculated  by  the 
government  annuity  tables,  amounted  to  13,188/.,  of  which 
the  widow  would  have  the  joint  enjoyment  during  his  life. 
On  the  other  hand,  by  his  death  she  became  at  once  entitled 
to  7000?.,  leaving  a  balance  of  6,138/.    The  judge  directed 
the  jury  to  consider  as  to  the  pecuniary  loss,  how  much  of 
her  husband's  income  a  wife  living  with  him,  and  maintained 
according  to  her  station  in  life,  might  be  supposed  to  enjoy. 
He  further  told  them,  that  if  they  considered  the  plaintiff 
entitled  to  any  compensation  for  the  bereavement  she  had 
sustained,  beyond  the  pecuniary  loss,  they  might  allow  for  it 
They  gave  a  verdict  for  4000/.    A  new  trial  was  granted,  on 
the  ground  of  misdirection  in  allowing  the  jury  to  take  the 
mental  suffering  of  the  plaintiff  into   their  estimate,  and 
because  the  damages  were  excessive  supposing  this  element 
to  be  excluded  (/?).     In  a  former  case,  the  deceased  was  a 
labourer  aged  33,  and  earning  1/.  a  week.    Parke,  B.,  directed 

(o)  See  the  interpretation  clause  [and  Dtrkinson  v.  N.  E.  Ry.  Co.  2  H.  &  C. 
735.  By  27  &  28  Vict.  c.  95,  s.  1,  if  there  is  no  executor  or  administrator, 
or  no  action  is  brought  within  six  months,  the  persons  beneficially  interested 
in  the  result  of  the  action  may  sue.] 

(p)  Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  93  ;  21  L.  J.  Q.  B.  233. 
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the  jury  not  to  consider  the  value  of  his  existence  as  if  they 
were  bai'gaining  with  an  annuity  office,  in  which  case  they 
would  have  to  take  all  possible  accidents  into  account,  but  to 
give  what  they  considered  a  reasonable  compensation.  They 
gave  100?.  {q). 

[The  rule  which  has  been  laid  down  and  adopted  is  that 
"  legal  liability  alone  is  not  the  test  of  injury,  in  respect  of 
which  damf^es  may  be  recovered  under  this  statute  ;  but  the 
reasonable  expectation  of  pecuniary  advantage  by  the  relative's 
remaining  alive  may  be  taken  into  account  by  a  jury,  and 
damages  given  in  respect  of  that  expectation,  if  it  be  disap- 
pointed and  the  probable  pecuniary  loss  thereby  occa- 
sioned "  (r).  Thus  a  parent  may  recover  for  the  loss  of  the 
probability  that  his  son  would  have  continued  to  contribute  to 
his  maintenance  («);  and  children  may  recover  for  the  loss  of 
the  education,  comforts,  and  position  in  society,  which  they 
would  have  enjoyed  if  their  father  had  lived  and  retained  the 
income  which  died  with  him,  and  they  had  continued  to  reside 
with  him ;  and  even  the  probability  that  the  deceased  if  he 
had  lived  would  have  made  provision  for  his  children  may  be 
considered  (/).  And  the  remedy  given  by  the  statute  being 
to  individuals  and  not  to  a  class,  the  action  is  maintainable, 
though  the  income  of  the  deceased  arises  from  land  and  per- 
sonalty, and  is  not  lost  to  his  family  by  his  death,  if  in  conse- 
quence of  the  death  the  mode  of  its  distribution  among  the 
members  is  changed  (j/). 

If  no  pecuniary  damage  is  proved  the  defendants  are  entitled 
to  the  verdict  (z).  No  damages  can  be  recovered  in  respect 
of  funeral  expenses  or  mourning  {a).] 

It  will  be  observed  that  this  action  will  only  lie  under 
circumstances  which  would  have  admitted  of  its  being  main- 

(7)  Armmoorth  v.  S.  E.  Ry.  Co,  11  Jur.  758. 

[(r)  Daltim  v.  S.  E,  Ry.  Co.,  27  L.  J.  C.  P.  227  ;  4  C.  B.  N.  S.  296  ; 
Franklin  y.  S.  E.  Ry.  Co.,  8  H.  &  N.  211  ;  Pym  v.  G.  N.  Ry.  Co.,  2  B.  &  S. 
759  ;  31  L.  J.  Q.  B.  249  :  affirmed  4  B.  &  S.  396 ;  32  L.  J.  Q.  B.  377.  The 
fact  that  the  deceased's  life  was  insured  cannot  be  taken  into  account  in 
assessing  the  damages  ;  see  ante,  p.  67,  and  AUKorfy.  Wolfe,  2  Hilton,  N.  Y., 
C.  P.  344 ;  affirmed  22  N.  Y.  355.] 

[(«)  Dalton  V.  6\  E.  Ry.  Co.,  supra. ] 

[\t)  Pym  V.  O.  N.  Ry.  Co.,  supra.] 

[(y)  lb.] 

[(2)  Duckworth  V.  Johfuon,  4  H.  &  N.  653  ;  29  L.  J.  Ex.  25.] 
[(a)  Dalton  v.  S.  E.  Ry.  Co.,  supra.] 
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Actions  against 
an  executor. 


When  execntor 
must  be  sued  as 
such. 


tained  by  the  deceased,  had  he  surviyed  (b).  It  therefore  [is 
barred  by  an  accord  and  satisfaction  with  the  deceased  in  his 
life  time  (c),  and]  will  fail  where  the  injury  was  the  result  of  his 
own  negligence  (d).  And  it  will  equally  fail  where  the  party 
met  his  death  while  employed  in  the  service  of  his  master,  in 
consequence  of  the  negligence  of  a  fellow  servant,  provided 
the  latter  was  a  proper  person  to  be  placed  in  the  situation  he 
filled  (e). 

Where  the  action  is  brought  against  the  executor,   the 
amount  of  damages  recoverable  depends  upon  the  character 
in  which  he  is  sued.     Where  he  can  only  be  sued  in  his 
representative  character,  he  is  in  general  only  liable  to  the 
extent  of  the  assets.    On  the  other  hand,  where  the  action 
can  be  maintained  against  him  in  his  individual  capacity,  he 
is  personally  responsible,  just  as  any  other  defendant.     With- 
out attempting  to  give  a  detailed  account  of  all  the  principles 
on  this  head,  it  may  be  advisable  to  point  out  the  leading 
distinctions  which  prevail.    With  this  view  it  will  be  con- 
venient to  consider,  first  the  cases  in  which  the  defendant 
may  be  sued  as  executor ;  secondly,  those  in  which  he  may  be 
sued  personally ;  thirdly,  the  mode  in  which  he  should  protect 
himself  by  pleading,  and  the  effect  of  a  judgment  against 
him. 

1.  It  was  an  old  principle  of  the  Common  Law  that  such 
personal  actions  as  were  founded  upon  any  obligation,  con- 
tract, debt,  covenant,  or  duty,  on  which  the  testator  or  in- 
testate might  have  been  sued  in  his  lifetime,  survived  his 
death,  and  were  enforceable  against  his  executor  or  adminis- 
trator to  the  extent  of  the  assets  (/).  And  accordingly  an 
action  for  rent,  incurred  entirely  in  the  lifetime  of  the  testator, 
must  be  brought  against  the  executor  in  his  representative 
capacity  (g) ;  and  he  is  not  only  liable  upon  all  covenants  of 


[(b)  This  has  reference  not  to  the  nature  of  the  loss  sustained,  but  to  the 
nature  of  the  wrongful  act  complained  of  ;  Pym  v.  The  G.  N.  Ry.  Co.,  supra,] 

[(c)  Read  v.  0.  B,  Ry,  Co.,  L.  R.  8  Q.  B.  565  ;  37  L.  J.  Q.  B.  275.] 

(d>  Tucker  v.  Chaplin,  2  C.  &  K.  730  ;  [Pym  v.  0.  N.  Ry,  Co,,  2  B.  &  8.  at 
p.  767.]  . 

(c)  Hutchinson  v.  Torh,  N.  and  B,  Ry.  Co.,  6  Exch.  843  ;  Wtgmore  t. 
Jay,  ibid.  354  ;  [Wigrjctt  y.  Pox,  11  Ex.  832  ;  25  L.  J.  Ex.  188.] 

(/)  1  Wms.  Saund.  216,  b  ;  [1  Wms.  Notes  to  Saund.  240]  :  Wms.  Exore. 
1590,  6th  ed. 

ig)  Wms.  Exors.  1619,  6th  ed. 
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the  testator  which  have  been  broken  in  his  lifetime,  bnt  also 
for  breaches  in  his  own  time  so  far  as  he  has  assets.  Thus 
if  a  tenant  in  tail  leases  for  years,  and  dies,  and  the  issue  in 
tail  ousts  the  termor,  he  shall  hare  covenant  against  the 
executors,  upon  an  express  covenant  for  quiet  enjoyment  (A). 
And  so  upon  an  express  covenant,  as  for  instance,  to  pay  rent, 
the  executor  of  the  lessee  will  be  liable  as  far  as  he  has  assets, 
even  though  the  term  has  been  assigned  over,  and  although 
the  covenant  runs  with  the  land,  so  as  to  give  an  alternative 
remedy  against  the  assignee  («).  Where,  however,  the  obli- 
gation arises  out  of  an  authority  given  by  the  deceased,  it  is 
in  many  cases  revoked  by  the  death,  and  no  action  can  be 
maintained  against  the  personal  representative  in  respect  of 
it.  In  a  very  recent  case,  the  plaintiff  had  contracted  with 
A.,  the  intestate,  to  sell  a  picture,  the  property  of  the  latter, 
for  which  service  he  was  to  receive  100^.  A.  died,  and  after 
his  death  the  plaintiff  succeeded  in  selling  it.  He  then  sued 
the  administratrix  for  the  100?.,  alleging  that  she  had  con- 
firmed the  sale.  It  was  held  that  the  declaration  was  bad, 
since  the  authority  to  sell  was  revoked  by  death,  and  the  mere 
confirmation  of  the  sale  was  not  a  confirmation  of  the  original 
contract,  upon  which  the  sale  had  been  effected.  If  the  de- 
fendant had  continued  the  employment,  with  full  knowledge 
that  under  the  agreement  100?.  was  to  be  paid  to  the  plaintiff 
on  the  sale,  that  sum  of  100?.  might  have  been  the  gauge  or 
measure  by  which  the  jury  would  estimate  the  plaintiffs 
damages,  but  no  more.  In  the  absence  of  such  evidence,  a 
mere  confirmation  of  the  sale  would  only  make  the  defendant 
liable  as  upon  an  ordinary  employment  to  seU  {k). 

An  executor,  however,  is  not  liable  on  a  contract  which  When  executor 
involved  a  matter  of  personal  skill,  as  for  instance  on  an  "o*^^*^^®- 
undertaking  by  an  author  to  write  a  book,  or  by  an  engineer 
to  build  a  lighthouse.    For  this  has  become  impossible  by  the 
death  (?). 

The  same  principles  of  common  law  which  forbid  actions 
by  executors  for  torts,  also  forbid  actions  against  them  for  a 


(A)  Fite.  N.  B.  145  (E),  n.  (a). 

(»)  Wma.  Exors.  1616,  6th  ed. 

{h)  Campanari  y.  Woodbum,  15  C.  B.  400  ;  24  L.  J.  C.  B.  13. 

(/)  Manliall  v.  Brocidhurst,  1  Tyrwh.  349;  per  Patteson,  J.  10  A.  &  E.  45. 
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similar  cause.    The  rule,  however,  has  been  broken  in  upon 
8  &  4  W.  IV.  c.    by  statute :  3  &  4  W.  IV.  c.  42,  s.  2,  allows  actions  of  trespass, 

or  on  the  case  to  be  maintained  against  the  executors  or 
administrators  of  any  person  deceased,  for  any  wrong-  com- 
mitted by  him  in  his  lifetime  to  another  in  respect    of  his 
property,  real  or  personal,  so  as  such  injury  shall  have  been 
committed  within  six  months  before  the  death,  and  so  as  snch 
action  shall  be  brought  within  six  months  after  the  executors, 
&c.,  shall  have  taken  upon  themselyes  the  administration  of 
the  estate.      But  even  independently  of  this  statute,   the 
plaintiff  has  it  frequently  in  his  power  to  waive  the   tort- 
Where,  besides  the  crime,  property  is  acquired  which  benefits 
the  testator,  there  an  action  for  the  value  of  the  property 
shall  survive  against  the  executor.     As,  for  instance,   the 
executor  shall  not  be  chargeable  at  common  law  for  the  injury 
done  by  his  testator  in  cutting  down  another  man's  trees,  bat 
for  the  benefit  arising  to  his  testator  he  shall  (m).    An  intes- 
tate had  tortiously  taken  and  sold  coal,  the  property  of  the 
defendant ;  some  of  the  trespasses  were  committed  more  than 
six  months  before  his  death.     The  plaintiff  sued  his  adminis- 
trators in  trespass  under  the  above  statute  for  the  wrongs 
done  within  the  six  months.    He  was  then  allowed  to  bring 
an  action  for  money  had  and  received  for  the  coal  sold  pre- 
viously, although  no  distinct  evidence  could  be  given  of  the 
amount  received  for  it.    The  jury  gave  what  they  considered 
to  be  the  value  of  the  coal  taken,  deducting  the  expense  of 
raising  and  conveying  it  to  market  («). 
Vindictiye  Of  course,  in  such  an  action  against  the  executors,  vindictive 

aHowabie^^inst  d*"^*&®8  could  not  be  given  in  respect  of  the  malice  of  the 
an  executor.         original  trespasser,  or  even,  I  should  conceive,  in  respect  of 

any  insolent  or  violent  behaviour  while  committing  the  injury, 
except  so  far  as  it  caused  pecuniary  loss.  No  doubt  the 
executor  himself  would  not  be  affected  by  the  amount  of  the 
verdict,  as  he  would  not  have  to  pay  it  out  of  his  own  pocket. 
It  might,  however,  be  paid  for  out  of  the  purses  of  the  cre- 
ditors, which  would  be  most  unjust,  and,  in  any  case  it  would 
be  making  the  legatees  and  next  of  kin  suffer  for  the  motives 
and  insolence  of  another  party. 


(m)  PerJjOTiX  Mansfield,  Bamblyy.  TroU,  1  Cowp.  371,  876. 
{n)  Powell  V.  Hees,  7  A.  &  E.  426. 
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An  anomalous  exception  to  the  principle  that  actions  for  Actions  a^ainBt 
tort  do  not  survive,  is  the  action  for  dilapidation  against  the  ®^®^".^"  ^^^ 

*  dilapidationB. 

executor  of  a  deceased  incumbent.  This  has  been  explained 
by  Willes,  C.  J.,  on  the  ground  that  it  is  not  considered  as  a 
tort  in  the  testator,  but  a  duty  which  he  ought  to  have  per- 
formed ;  and  therefore  his  representatives,  so  far  as  he  left 
assets,  shall  be  equally  liable  as  himself  (o).  But  it  is  now 
agreed  that  it  is  an  anomalous  action,  based  upon  a  particular 
custom  of  the  realm,  and  not  upon  the  conunon  and  ordinary 
principles  of  the  law  of  England  (p).  The  remedy  is  not. 
merely  for  dilapidations  happening  in  the  time  of  the  last 
incumbent,  but  for  the  dilapidations  existing  at  the  time  his 
incumbency  ceases ;  for  he  was  bound  to  keep  the  vicarage  in 
sufficient  repair,  or  to  make  compensation  to  the  extent  of 
putting  it  in  repair,  and  he  had  the  same  remedy  against  the 
representatives  of  his  predecessor,  if  he  chose  to  employ  it  (q). 
Two  propositions  have  been  laid  dovm  as  to  the  amount  of 
repair : — first,  that  the  incumbent  is  bound,  not  only  to  repair 
the  buildings  belonging  to  his  benefice,  but  also  to  restore  and 
rebuild  them  if  necessary ;  secondly,  that  he  is  bound  only  to 
repair,  and  to  sustain,  and  rebuild,  when  necessary.  He  is 
bound  to  maintain  the  parsonage,  (which  must  be  assumed  to 
be  suitable  in  point  of  size,  and  in  other  respects,  to  the  bene- 
fice), and  also  the  chancel,  and  to  keep  them  in  good  and 
substantial  repair,  restoring  and  rebuilding  when  necessary, 
according  to  the  original  form,  without  addition  or  modem 
improvement ;  he  is  not  bound  to  supply  or  maintain  anything 
in  the  nature  of  ornament,  to  which  painting  (unless  necessary 
to  preserve  exposed  timbers  from  decay)  and  whitewashing, 
and  papering  belong.  It  is  upon  this  footing  that  damages 
are  to  be  estimated  (r).  If  the  state  of  the  vicarage  be  such 
that  timber  or  stone  could  be  got  for  the  necessary  repairs-, 
that  would  go  in  diminution  of  damages,  but  it  is  only  a 


(o)  SoUera  v.  Lawrence,  WiUes,  421 . 

Ip)  Bryan  y.  Clay,  1  E.  &  B.  38 ;  [Ross  v.  Adcock,  L.  R.  3  C.  P.  655 ; 
87  L.  J.  C.  P.  290.] 

(q)  Per  Parke,  B.,  Bunbury  v.  ffetnon,  3  Exch.  558,  562. 

(r)  Per  Cur.  Wise  y.  Metcalfe,  10  B.  &  C.  299,  316.  [The  right  to  recoTer 
is  confined  to  dilapidations  to  houses  and  buildings,  and  does  not  extend  to 
waste  by  digging  gravel ;  Ross  v.  Adcock,  L.  R.  3  C.  P.  655  ;  37  L.  J.  C.  P. 
290.  As  to  hot-houses,  see  MaHin  v.  Roe,  7  E.  &  B.  237 ;  26  L.  J.  Q.  B. 
129.] 
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Contracts  made 
with  executors 
as  such. 


Actions  against 
executor  per- 
sonaUy. 


Contract  made 
by  him. 


circumBtance  to  be  taken  into  consideration  in  estimating  the 
sum  payable  by  way  of  compensation  («). 

There  are  also  some  cases  in  which  the  execntor  is  in  form 
sned  upon  a  contract  made  with  himself,  and  yet  the  action 
charges  him  in  his  representative  capacity  only,  and  the  judg- 
ment can  only  be  for  payment  out  of  the  assets.  This  is  so, 
where  the  action  is  for  money  paid  by  the  plaintiff  to  the  use 
of  the  defendant,  as  executor  (i).  That  imports  that  the 
plaintiff  has  paid  it,  not  on  the  personal  account  of  the  defen- 
dant, but  because  he  was  executor;  that  is,  in  release  of 
something  which  would  otherwise  have  been  a  burden  on  the 
assets  of  the  testator.  And  the  case  is  the  same  where  the 
count  is  on  an  account  stated  between  the  plaintiff  and  the 
defendant  as  executor,  of  money  due  from  the  testator  to  the 
plaintiff  (u) ;  or  of  money  due  from  the  defendant  as  executor, 
to  the  plaintiff,  for  the  only  proof  admissible  in  support  of 
such  a  cause  of  action  would  be  an  account  stated  respecting 
debts  due  from  the  testator  himself  (x), 

2.  In  all  the  above  cases,  as  we  have  seen,  the  executor  is 
only  liable  as  holding  the  property  of  the  testator,  and  the 
judgment  could  only  be  d^  bonis  testatoris.  There  are,  how- 
ever, many  cases  in  which  the  executor  is  liable  personally, 
whether  he  has  got  assets  or  not. 

The  most  obvious  of  these  cases  is  where  he  is  charged  upon 
a  contract  made  with  himself,  or  an  obligation  thrown  upon 
himself,  subsequently  to  the  death  of  the  testator.  For  in- 
stance, on  a  count  for  money  lent  to  himself  (y),  or  for  money 
had  and  received  by  himself,  as  executor,  for  the  use  of  the 
plaintiff.  Where  an  executor  receives  money  to  the  use  of  a 
particular  individual,  it  operates  as  a  specific  appropriation  of 
that  money  belonging  to  the  party,  and  he,  in  his  individual 
capacity,  must  be  liable  for  the  m«ney  so  received.  It  has 
nothing  to  do  with  the  accounts  of  the  testator.  If  it  be  the 
plaintiffs  money,  he  is  entitled  to  it,  whether  there  be  assets 


(a)  Bunhury  v.  ffewsotij  ubi  gup, 

(0  Ashby  v.  Athby,  7  B.  &  C.  448,  449,  451,  452  ;   Cforner  v.  Shew,  3  M. 
&  W.  850. 
.(u)  Seffary.  Atkiauonf  1  H.  Bl.  102. 

(x)  AshJby  v.  AMy,  7  B.  &  C.  451 ;  and  see  Dowse  v.  Coxe,  3  Bin|^  20 ; 
6  B.  &  C.  255  ;  Powell  y.  Orahamy  7  Taunt.  580. 

(y)  Bote  V.  BowUr,  1  H.  BL  108  ;  Powell  v.  Cfraham,  7  Taunt.  686. 
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or  not,  and  whether  the  executor  have  or  have  not  applied  to 
other  purposes  the  money  so  received  (z).  So  where  the 
count  is  on  an  account  stated  with  the  executor  of  money 
received  by  himself  personally  (a),  or  for  goods  sold  and 
delivered  to  the  defendant  as  executor,  or  for  work  and  labour 
performed  and  materials  supplied  to  the  defendant  as  executor, 
because  these  necessarily  imply  debts  due  from  the  defendant 
in  his  own  right  (b). 

So  if  executors  carry  on  trade,  they  must  do  it  as  indi-  Trading, 
viduals,  and  for  their  own  advantage  (c),  and  they  will  be 
personally  responsible  on  all  contracts  entered  into  by  them, 
even  though  they  do  not  receive  anything  for  themselves,  but 
carry  over  the  receipts  to  the  account  of  the  next  of  kin,  for 
whose  benefit  the  trade  is  continued  (d). 

A  submission  to  arbitration  by  an  executor  is  a  reference  Effect  of  a  sub- 
not  only  of  the  cause  of  action,  but  also  of  the  other  question  ^^^^^  *°  "*^'" 
whether  or  not  the  executor  has  assets.  Therefore,  where  the 
arbitrator  has  awarded  the  defendant  to  pay  the  amount  of 
the  plaintiffs  demand,  it  is  equivalent  to  determining  as 
between  those  parties  that  the  executor  has  assets.  The 
defendant  is  concluded  by  the  award,  and  cannot  plead  plena 
adminiskavit  {$),  But  it  is  different  where  the  arbitrator  has 
merely  awarded  that  a  certain  sum  is  due  from  the  estate, 
without  awarding  that  the  executor  is  to  pay  it,  for  this 
amounts  to  no  admission  of  effects ;  or  where  he  directs  the 
defendant  to  pay  it  out  of  the  assets,  on  a  fixed  day,  for  this 
means  if  there  are  any  assets  in  his  hands  at  that  time  (/). 

A  good  deal  of  doubt  has  been  raised  as  to  the  liability  of  Liability  of 
an  executor  for  funeral  expenses.    The  result  of  the  decisions  f^[^^  expenses 
seems  to  be,  that  where  the  executor  has  personally  ordered 
the  funeral,  he  is  personally  responsible  whether  there  be 


(2)  Ashhy  V.  Atkby,  7  B.  &  0.  451,  453. 

(a)  7  Taunt.  586. 

(6)  Comer  v.  Shew,  3  M.  &  W.  850. 

(c)  Per  Lord  Mansfield,  1  T.  R.  295. 

(d)  WigfUman  v.  Toumroe,  1  M.  &  S.  412.  [They  may  sue  as  executors  if 
the  money  recovered  would  be  aasets  ;  Abbott  y.  Parfittf  L.  R.  6  Q.  B.  346  ; 
40  L.  J.  Q.  B.  115 ;  Moteley  v.  Mendell,  L.  B.  6  Q.  B.  838 ;  40  L.  J.  Q.  B. 
111.] 

{e)  WorthingUyn  v.  Bwlow,  7  T.  R.  458 ;  Barry  v.  Rtuh,  1  T.  R.  691 ; 
Riddell  v.  Sutton,  5  Bingh.  200. 

(/)  Ptarvm  y.  Henry,  5  T.  R.  6 ;  Lovt  v.  BoneyboumCf  4  D.  &  Ry.  814. 
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assets  or  not  (g),  and  cannot,  even  out  of  the  assets,  as  against 
a  creditor,  retain  more  than  a  reasonable  amount,  regard  being 
had  to  the  degree  and  condition  in  life  of  the  deceased  {h.) 
Even  where  the  executor  gives  no  order  for  the  funeral,  he  is 
liable  for  a  reasonable  amount,  if  he  has  assets,  upon  an  implied 
promise ;  and  where  he  is  liable  at  all  in  this  matter,  he  is 
liable  personally,  and  not  in  his  representative  character, 
inasmuch  as  the  implied  promise  cannot  place  him  in  a  dif- 
ferent condition  from  that  in  which  he  would  have  been  if  he 
had  made  an  express  contract  to  that  effect,  which  certainly 
would  only  have  bound  him  personally  (t).  Where,  however, 
the  executor  has  not  ordered  the  funeral,  and  it  has  been  fur- 
nished, not  upon  his  credit,  but  upon  that  of  some  other 
person,  he  is  not  liable  primarily  to  the  undertaker ;  but  if  he 
had  assets,  he  is  liable  to  repay  the  reasonable  expenses  so 
incurred  by  the  party  who  has  defrayed  them  (k). 
Use  and  occupa-        It  jjag  i)een  held  that  an  action  for  use  and  occupation  of 

land  by  executors  as  such  makes  them  personally  liable  (/). 
But  it  appears  that  this  is  not  invariably  so.     It  has  been 
pointed  out  that  the  stat.  11  Geo.  TI.  c.  19,  s.  14,  allows  land- 
lords Lo  maintain  this  action  for  lands  held  or  occupied  by  the 
defendant.    Consequently,  a  decision  which  alleged  a  demise 
to  the  testator,  and  then,  without  stating  any  entry  by  the 
defendants,  averred  that  they,  as  executors,  promised  to  paj 
the  rent,  was  held  good.    Maule,  J.,  said,  "  I  think  it  dis- 
closes a  sufficient  cause  of  action  against  the  defendants  in 
their  representative  capacity.     It  in  terms  so  charges  them; 
for  it  means  that  the  plaintiff  is  seeking  to  charge  them  in 
respect  of  the  assets  of  their  testator.    It  is  probable  that 
they  may  be  so  liable.    If  the  testator  held  the  premises,  and 
if  the  defendants,  since  his  decease  have  not  actually  occupied, 
but  have  held  only,  and  rent  has  accrued,  they  would  not  be 
personally  liable,  but  the  assets  in  their  hands  would  be 
liable  "  (/»). 

ig)  Brice  v.  WiUon,  8  A.  &  E.  849,  n. 

(h)  Htmeock  y.  Podmort^  1  B.  &  Ad.  260  ;  [Edvoards  v.  Edwards,  2 
C.  &  M.  612.] 

(t)  Rogeri  v.  Price,  8  Y.  &  J.  28  ;  HayUr  v.  MoaJt,  2  M.  &  W.  56  ;  Cortter 
V.  Shea,  8  M.  &  W.  850 ;  [MagennU  y.  Dempsey,  I.  R.  8  C.  L.  827.] 

(k)  Brice  y.  WiUon,  uhi  mp.;  Oreen  y.  Salmon,  8  A.  &  B.  348. 

(/)   Wigley  y.  Athl4m,  8  6.  &  A.  101. 

(m)  Alkint  y.  Humphrey,  2  C.  B.  654,  658. 
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We  have  seen  before,  that  actions  for  rent  which  became  Actions  for  rent 
due  in  the  lifetime  of  the  testator,  must  be  brought  against  ^^^^  ^f  ^^^  ^^. 
the  executor  in  his  representative  character,  and  the  judg-  tator. 
ment  can  only  be  de  bonis  testatoria  (n).  When  a  lease  to  the 
testator  devolves  upon  the  executor,  and  rent  becomes  due 
after  the  deaths  the  lessor,  whether  he  sues  in  debt  or  on  the 
covenant  to  pay  rent,  has  his  election  either  to  sue  him  as 
executor,  or  to  charge  him  personally  as  assignee  in  respect  of 
the  perception  of  the  profits  (o).  And  if  he  selects  the  latter 
course,  it  seems  to  be  immaterial  whether  the  executor  has 
entered  or  not,  because  the  fact  of  his  being  executor  proves 
the  allegation  that  the  estate  of  the  lessee  in  the  premises  law- 
fully came  to  the  defendant  {p).  The  result  to  the  executor 
in  either  case  is  the  same,  though  it  may  involve  a  different 
mode  of  pleading.  Where  an  executor  is  sued  in  his  repre- 
sentative capacity  for  rent  accruing  in  his  own  time,  whether 
the  action  be  debt,  covenant,  or  use  and  occupation,  he  may 
^iQdAplme  adminisiravit;  and,  under  that  plea,  may  show  that 
the  land  yields  no  profit,  and  that  he  has  no  assets  aliunde; 
but  if  the  land  yields  a  profit  equal  to  the  rent,  he  will  fail  on 
such  a  plea,  for  he  is  bound  to  apply  the  profits  of  the  land 
towards  payment  of  the  rent  in  the  first  instance,  and  his  not 
doing  so  will  be  a  devastavit  If,  then,  the  land  yields  some 
profit,  but  less  than  the  rent,  it  should  seem  that  his  plea 
should  be  plme  adminisiravit  prater  the  profit  {q).  Where, 
however,  the  executor  is  sued  in  his  individual  capacity,  as 
assignee,  for  rent  subsequently  incurred,  he  cannot  plead 
plene  adminisiravit,  even  although  he  be  named  as  executor  in 
the  declaration  ;  for  if  the  rent  be  of  less  yalue  than  the  land, 
as  the  law  primd  facie  supposes,  so  much  of  the  profits  as 
suffices  to  make  up  the  rent  is  appropriated  to  the  lessor,  and 
cannot  be  applied  to  anything  else ;  and,  therefore,  the  plea 
would  confess  a  misapplication,  since  no  other  payment  out  of 
the  profits  can  be  justified  till  the  rent  is  answered  (r).  The 
same  effect  will  be  attained  by  a  special  plea,  for  the  defendant 

(n)  Ante,  p.  394. 

(o)  1  Wms.  Saund.  1  ;  [1  Wms.  Notes  to  Sannd.  1.] 

(i>)  WiUiaiM  T.  Boianquet,  1  B.  &  B.  238  ;  WoUoilon  v.  Hdkewill,  3 
M.  &  G.  297. 

iq)  1  Wms.  Saund.  Ill,  a ;  [1  Wms.  Notes  to  Saand.  126]  ;  Lyddall  y. 
Dunlnpp,  1  WiJs.  4  ;   WiUon  v.  Wigg,  10  East,  313. 

(r)  BackUy  v.  Pirk,  1  Salk.  317  ;  Wms.  Exors.  1622,  6th  ed. 

D  D 


402 


ACTIONS  AGAINST  EXECUTORS. 


Where  the  term 
haa  heen 
assigned. 


How  the  profit 
accruing  from 
the  land  is  to  be 
estimated. 


may  discharge  himself  from  personal  liability,  by  alleging  that 
he  is  not  otherwise  assignee  than  by  being  executor  of  the 
lessee,  and  that  he  has  never  entered  or  taken  possession  of 
the  demised  premises;  and  from  all  liability  as  executor,  by 
alleging  that  the  term  is  of  no  value,  and  that  he  has  no 
assets  (s).  Where  there  are  profits,  but  to  a  less  extent  than 
the  rent,  the  executor  must  confess  that  part,  and  plead  to  the 
remainder  of  the  action  the  deficiency  of  assets  (f). 

If  the  term  was  assigned  by  the  testator,  it  seems  clear  that 
the  executor  cannot  be  charged  as  assignee,  because  the  lease 
did  not  pass  to  him  ;  but  still  he  will  be  liable  in  debt  for  the 
rent,  unless  the  lessor  has  accepted  the  assignee  as  his  tenant^ 
and  even  in  that  case  the  executor  wiU  be  liable,  as  executor, 
in  covenant.  If  the  executor  enters,  and  afterwards  himself 
assigns  the  lease,  then  he  is  chargeable  as  assignee,  for  that 
time  only  during  which  he  occupied.  And  if  he  is  sued  for 
rent  incurred  since  the  assignment  by  himself,  he  is  liable  in 
his  representative  character  only  (u). 

Since  then  the  amount  of  damages  which  can  be  recovered 
against  the  executor  in  an  action  for  rent,  depends  so  much 
upon  the  amount  of  profit  arising  out  of  the  premises,  it  is 
important  to  inquire  upon  what  principles  this  profit  is  esti- 
mated. For  this  purpose,  it  is  not  sufficient  to  show  that  no 
profit  was  received  by  the  executor,  unless  he  can  also  show 
that  no  profit  could  have  been  received  by  the  exercise  of 
reasonable  diligence.  Therefore,  where  the  testator  was 
lessee  of  premises  at  a  rent  of  90/.  per  annum,  and  after  his 
death  the  defendant  made  every  effort  to  let  them  at  the  rent 
reserved,  but  failed  to  do  so,  and  never  occupied  the  premises 
himself,  nor  derived  any  rent  or  profit  from  them ;  the  jury, 
however,  found  that  he  might  have  let  them  for  601, :  it  was 
held  that  he  was  liable  to  this  extent  (ar).  In  a  former  case 
it  appeared  that  the  lease  to  the  testator  contained  a  covenant 
to  repair.  He  had  underlet  with  a  similar  covenant.  The 
under-lessee  allowed  the  premises  to  get  into  such  disrepair 

(«)  Per  Tindal,  C.  J.,  WoUatton  v.  Hakewill,  3  M.  &  G.  321 ;  [KeartUi/r. 
Oxley,  2  H.  &  C.  896.] 

(0  Jiubery  ▼.  Stevens,  4  B.  A;  Ad.  241. 

(u)  Wms.  Exors.  1624,  6th  ed.  ;  1  Wms.  Saund.  Ill,  a ;  [1  Wms.  Notes  to 
Saiind.  127] ;  Helier  v.  Cateheri^  1  Lev.  127  ;  Leigh  v.  Thoi-nton,  1  B.  A  A. 
625  ;   Wilson  v.  Wigg,  10  East,  313. 

{x)  Uopwood  V.  Whaley,  6  C.  B.  744. 
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that  they  were  nearly  worthless,  and  ultimately  became  in- 
solvent, and  ceased  paying  rent.  The  Court  held  that  these 
facts  were  no  defence  in  an  action  against  the  executor.  The 
real  value,  as  against  one  who  takes  to  the  premises,  and 
accepts  rent  for  them  after  the  death  of  his  intestate,  must  be 
taken  to  be  that  which  the  premises  would  have  been  worth 
but  for  his  own  act.  If  he  had  performed  the  covenant  to 
repair,  which  he  was  liable  to  do,  the  premises  would  have 
been  worth  at  least  as  much  as  the  rent.  He  cannot  take 
advantage  of  his  own  wrong,  by  availing  himself  of  a  reduc- 
tion in  value,  occasioned  solely  by  the  want  of  repair  in  his 
own  time.  As  to  the  nonpayment  of  rent  by  the  under- 
lessee,  the  plaintiff  has  nothing  to  do  with  it.  The  value  of 
the  premises,  as  between  him  and  the  defendant,  is  not 
affected  by  that  (y). 

But  although  the  executor  is  bound  to  apply  the  profits  of 
the  land  in  payment  of  rent,  this  rule,  it  seems,  only  applies 
to  the  case  of  yearly  profits  issuing  out  of  the  land,  and  not 
to  money  arising  from  the  [sale  of  land  which  he  has  disposed 
of  (2).  Nor  can  any  statement  by  the  testator,  as  to  the 
value  of  his  property,  be  any  ground  for  charging  the  exe- 
cutors with  such  value,  if  contained  in  deeds  to  which  they 
are  not  pai'ties  (a). 

Where,  however,  the  action  against  the  executor  is  brought  Covenant  to 
on  a  covenant  to  repair,  his  liability  prevails  to  the  same  ^^^^' 
extent  as  that  of  any  other  assignee,  and  a  plea  that  the  pre- 
mises had  yielded  no  profit  since  the  testator's  death,  is  bad 
on  general  demurrer  (b). 

The  last  case  I  shall  notice  in  which  the  executor  is  per-  Effect  of  a  devaa- 
sonally  liable  is  where  he  has  committed  any  act  amounting  ' 

to  a  devastavit  (c).  Upon  this  point  there  is  a  difference 
between  the  doctrines  of  Law  and  Equity,  which  may,  per- 
haps, now  be  taken  advantage  of  under  the  clauses  of  the 
Common  Law  Procedure  Act,  1854,  which  enable  equitable 

(y)  Per  Cur.  Hornidge  v.  Wilstm,  11  A.  &  E.  645,  655. 

(2)  Collins  T.  Crouehf  18  Q.  B.  542.  Qucere,  Might  not  the  money  be  taken 
as  representing  the  land,  so  as  to  make  the  interett  upon  it  amenable  to  the 
claims  of  the  lessor  ? 

(a)  Rowley  y.  Adams,  2  H.  L.  Ca.  770. 

(6)  Tremeere  y.  Aforisonf  1  Bingh.  N.  0.  89  ;  affirmed,  Hornidge  y. 
WilsoTiy  11  A.  &  E.  645  ;  [Sleap  y.  Newman,  12  C.  B.  N.  S.  116.] 

(c)  See  as  to  what  constitutes  a  devastavit,  Wms.  Exors.  1658,  6th  ed.  et  seq. 
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defences  to  be  set  np.  At  law,  it  has  been  stated  by  Lord 
Ellenborough,  that  no  case  has  decided  that  an  executor,  once 
become  fully  responsible  by  actual  receipt  of  a  part  of  his 
testator's  property,  for  the  due  administration  thereof,  can 
found  his  discharge  in  respect  thereof,  as  agiainst  a  creditor 
seeking  satisfaction  out  of  the  testator's  assets,  either  on  the 
score  of  inevitable  accident,  as  destruction  by  fire,  loss  by 
robbery,  or  the  like,  or  reasonable  expectation  disappointed, 
or  loss  by  any  of  the  various  means  which  afford  excuse  to 
ordinary  agents  and  bailees  in  cases  of  loss  without  negli- 
gence on  their  part  {d). 

But  in  Equity  an  executor  will  be  relieved  against  a  bond 
or  other  claim  upon  his  testator,  brought  up  against  him  after 
the  assets  have  been  accidentally  destroyed,  as  by  fire,  or 
theft,  where  there  has  been  no  delay  or  negligence  upon  his 
part  (e).  Nor  will  he  be  held  responsible  for  the  failure  or 
depreciation  of  the  fund  in  which  any  part  of  the  estate  may 
be  invested,  or  for  the  insolvency  or  misconduct  of  any  person 
who  may  have  possessed  it,  or  to  whom  it  may  have  been 
necessarily  entrusted  in  the  course  of  business,  so  long  as  he 
himself  exercises  a  reasonable  diligence,  and  acts  strictly 
within  the  line  of  duty.  But  if  he  omits  to  sell  property 
when  it  ought  to  be  sold,  or  leaves  money  due  upon  personal 
security,  and  a  loss  ensues ;  or  if  he  has  himself  been  the 
author  of  the  improper  investment ;  or  has  without  necessity 
entrusted  the  assets  to  a  person  in  whose  hands  they  are  sub- 
sequently lost,  he  will  be  held  liable,  even  where  that  person 
is  his  co-executor  or  co-administrator  (/).  It  is  also  the  duty 
of  an  executor,  as  of  any  other  trustee,  to  keep  the  property 
with  which  he  is  entrusted  separate  from  his  own ;  and  where 
he  mixes  the  assets  with  his  own  funds,  he  will  be  strictly 
responsible  for  any  loss  that  may  ensue  Qf). 

3.  Wliere  the  executor  is  sued  upon  any  cause  of  action 
where  the  judgment  will  be  de  bonis  iesiatoris,  and  he  has  not 
assets  to  satisfy  it,  he  should  plead  accordingly.    For  a  judg- 

(d)  Croste  v.  Smith,  7  East,  258. 

(e)  Holt  V.  Holt,  1  Cha.  Ca.  190  ;  Lady  Ci-oft  v.  Lyndsey,  2  Freem.  1 ; 
Jones  V.  Lewis f  2  Vea.  Sen.  240. 

(/)  Clougk  Y.  Bondf  3  Myl.  &  Cr.  490,  496  ;  Hobinam  r.  Robinson^  1  De 
G.  M.  &  G.  247. 

ig)  Freeman  v.  Fairlie,  8  Mer.  29,  43 ;  Clarke  v.  Tipping,  9  Beav.  292; 
Massty  y.  Banner ,  4  Sriadd.  413. 


ACTIONS   AGAINST  EXECUTORS.  405 

ment  against  him,  whether  by  default  or  upon  demurrer,  or 
upon  a  yerdict  on  any  plea  except  pUne  adminiskavit,  or 
plena  administravit  prc^ter^  is  conclusive  against  him  that  he 
has  assets  to  satisfy  such  judgment  (A).  But  upon  the  two 
last-named  pleas  the  onus  of  proving  assets  lies  upon  the 
plaintiff,  and  a  judgment  against  him  upon  them,  is  only 
an  admission  of  assets  to  the  amount  proved  to  be  in-  his 
hands  (i). 

Whenever  the  action  against  an  executor  or  administrator  Judgment 
can  only  be  supported  against  him  in  that  character,  and  he  *g*^*  ^^™" 
pleads  any  plea  which  admits  that  he  has  acted  as  such  (ex- 
cept a  release  to  himself),  the  judgment  against  him  must  be, 
that  the  plaintiff  do  recover  the  debt  and  costs  to  be  levied 
out  of  the  assets  of  the  testator,  if  the  defendant  has  so  much, 
but  if  not,  then  the  costs  out  of  the  defendant's  own  goods. 
As  where  the  defendant  pleads  non  eat  factum  testatoris,  or  a 
release  to  the  testator,  or  payment  by  him,  or  non  assumpsit^ 
or  plene  administravit,  which  is  found  against  him  {k).  But 
where  the  defendant  pleads  ne  ungues  executor  or  adminis- 
trator ^  or  a  release  to  himself,  and  it  is  found  against  him,  the 
judgment  is,  that  the  plaintiff  do  recover  both  the  debts  and 
costs  de  bonis  testatoris  si,  Ac,  et  si  non,  de  bonis  propriis. 
The  reason  alleged  is,  that  the  executor  cannot  but  know 
these  to  be  false  pleas.  But  it  has  been  justly  observed  that 
the  same  reason  applies  equally  to  other  pleas  where  the 
judgment  is  different  (/).  If,  however,  the  defendant  has 
pleaded  any  other  plea,  which  goes  to  the  whole  cause  of 
action,  and  is  found  for  him,  he  is  protected  (m). 

Except,  however,  where  the  judgment  against  the  defendant 
is  on  a  plea  of  plene  administravit,  which  as  we  have  seen  is 
only  conclusive  to  the  amount  of  assets  proved  to  exist,  it  is 
really  a  matter  of  small  importance  to  the  executor  how  the 
judgment  is  entered  up.  It  only  serves  to  postpone  his  fate 
by  a  single  stage.  The  judgment  is  an  admission  of  assets 
to  satisfy  it.  Therefore,  to  b,  scire  facias  founded  upon  it,  or  an 

(k)  1  Wms.  Saund.  219,  b  ;  [1  Wme.  Notes  to  Saand.  249.] 

(»)  Ibid.;  Jackson  v.  BowUi/t  Car.  &  M.  97 ;  Yardleyx,  Arnold^  ibid., 
434  ;  i^troud  ▼.  Dandridgtj  1  C.  A;  K.  445. 

{Jk)  1  Wma.  Saund.  835,  n.  10  ;  [1  Wms.  Notes  to  Saund.  605,  n.  10  ;  2 
Wms.  on  Exora.  1823,  6tli  ed. ;  OoHon  v.  Gregory,  3  B.  &  S.  90.  J  • 

{I)  1  Wms.  Saund.  336,  b.  ;  [1  Wms.  Notes  to  Saund.  610.] 

(m)  Edwards  v.  Bethely  1  B.  &  A.  254. 
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action  of  debt  suggesting  a  devastavit,  the  executor  cannot 
plead  plme  adminiatravit^  but  only  controvert  the  devaslavit ; 
of  which  fact  the  judgment,  and  the  sheriffs  return  of  nuUa 
bona  iestatoria,  are  almost  conclusive  evidence,  and  judgment 
will  be  against  the  defendant  de  bonis  praprtis  (n). 

Of  course  where  judgment  is  given  against  the  executor  in 
his  individual  capacity,  it  must  be  from  the  very  first  de  bonis 
propriis,  and  the  testator's  assets  are  not  liable  at  all.     This 
is  occasionally   a  very  great  hardship,  where  the  plaintiflTs 
claim  really  arises  out  of  something  done  for  the  benefit  of 
the    estate,  which  may  be    perfectly  solvent,   though    the 
executor  personally  may  be  worth  nothing  ((?). 
II.  Actions  by  [Trustees]  in  Bankruptcy. 
[Under  the  Bankruptcy  Act,  1869,  the  property  of  a  bank* 
rupt  divisible  among  his  creditors  is  now  administered  by  a 
trustee  appointed  by  the  creditors  and  acting  under  their 
direction.    The  property  vests  in  him  on  appointment,  and 
comprises  all  property  belonging  to  or  vested  in  the  bankrupt 
at  the  commencement  of  the  bankruptcy,  or  acquired  by  or  de- 
volving on  him  during  its  continuance.    It  does  not  comprise 
property  held  by  the  bankrupt  in  trust  for  other  persons  {p). 
It  would  seem  that  the  following  observations,  based  upon 
decisions  respecting  the  rights  and  duties  of  assignees  under 
former  Acts,  may  be  made  with  regard  to  trustees  under 
the  Act  now  in  force.] 
Principle  upon         Actions  by  [trustees]  in  bankruptcy  stand  very  much  on 
^*'w£"**t*"      *^®  ^*™®  footing  as  those  by  executors,  except  that  the  rights 
sue.  of  the  latter  are  not  so  limited  as  those  of  the  former  ;  for 

the  executor  represents  the  deceased  as  to  all  his  contracts 
and  personal  rights,  whether  they  are  available  as  assets  for  the 
payment  t)f  his  debts  or  not ;  but  [the  trustee]  takes  only  those 
beneficial  matters  belonging  to  the  bankrupt's  estate  which 
may  be  applied  for  the  purpose  of  distribution  amongst  his 
creditors  (q).  Consequently  the  right  of  action,  and  therefore 
the  amount  of  damages  recoverable,  depends  upon  the  exist* 
ence  and  degree  of  loss  to  the  estate  of  the  bankrupt. 
This  question  was  so  exhaustively  discussed  in  the  case  of 

(n)  1  Wms.  Saund.  219,  c.  337  ;  [1  Wms.  Notes  to  Saund.  251.] 

(o)  See  A  shirt/  y.  Ashby,  7  B.  &  C.  449. 

[(p)  Bankruptcy  Act,  1869,  32  &  38  Vict.  c.  71,  s.  15.] 

Iq)  Per  WiUiams,  J.,  2  H.  L.  Ca.  596. 
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Beckham  v.  DrdkSy  which  ascended  from  the  Court  of  Ex- 
chequer to  the  House  of  Lords,  that  it  will  be  necessary  to 
do  little  more  than  refer  to  that  case  and  quote  some  passages 
from  it.  The  plaintiif  had  been  engaged  as  foreman  by  the 
defendants  at  a  certain  salary  for  seven  years,  either  party 
making  default  in  their  share  of  the  contract  to  pay  the  other 
500Z.  The  plaintiff  sued  for  breach  of  this  contract  after  his 
bankruptcy,  the  defendants  pleaded  bankruptcy,  and  the  plea 
was  finally  held  to  be  a  good  one,  on  the  ground  that  the 
right  of  action  passed  to*the  assignees  (r). 

The  general  principle  is,  that  all  rights  of  the  bankrupt  Caaes  in  which 
which  can  be  exercised  beneficially  for  the  creditors  do  so  pass,     ®^  ™*^  "^®' 
and  the  right  to  recover  damages  may  pass  though  they  are 
unliquidated. 

This  principle  is  subject  to  exception.  The  right  of  action  Not  for  a  mere 
does  not  pass  where  the  damages  are  to  be  estimated  by  P®"®"**  mjury, 
immediate  reference  to  pain  felt  by  the  bankrupt  in  re- 
spect of  his  body,  mind,  or  character,  and  without  imme- 
diate reference  to  his  rights  of  property.  Thus  the  [trustee] 
cannot  sue  for*  breach  of  promise  of  marriage,  seduction, 
defamation,  battery,  injury  to  the  person  by  negligence 
— as  by  not  carrying  safely,  not  curing,  not  saving  from 
imprisonment  by  process  of  law  ;  even  though  some  of  these 
causes  of  action  may  be  followed  by  a  consequential  diminution 
of  the  personal  estate,  as  where  by  reason  of  a  personal  injury 
a  man  has  been  put  to  expense,  or  has  been  prevented  from 
earning  wages  or  subsistence  ;  or  where  by  the  seduction  the 
plaintiff  has  been  put  to  expense  («) ;  also  the  right  of  action 
does  not  pass  in  respect  of  wages  earned  by  the  bankrupt  upon 
a  hiring  after  the  bankruptcy ;  also  the  right  of  action  cannot 
be  made  to  pass  to  the  [trustee]  in  respect  of  contracts 
uncompleted  at  the  time  of  the  bankruptcy,  by  their  adoption 
and  completion  thereof,  where  the  personal  service  of  the 
bankruDt  is  of  the  essence  of  the  contract  (Q.    But  although  nnlefls  there  has 

'-  .  1         •         •      i_         I.     i*  been  an  a^ree- 

a  right  of  action  for  not  marrying  or  not  cunng,  in  breach  of  ^^^^  ^  ^y 
an  agreement  to  marry  or  cure,  would  not  generally  pass  to  money  on  ac- 
the  [trustee],  a  right  to  a  sum  of  money,  whether  ascertained  ^'^* 


(r)  Beciham  v.  Drake,  8  M.  &  W.  846  ;  11 M.  &  W.  815  ;  2  H.  L.  Ca.  579. 
(«)  Per  Parke,  B.,  2  H.  L.  Ca.  626. 
it)  Per  Erie,  J.,  2  H.  L.  Ca.  603,  604. 
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or  not,  expressly  agreed  to  be  paid  in  the  event  of  failing  to 
many  or  cure,  would  pass.  The  agreement  of  the  parties  that 
money  shall  be  paid  as  compensation,  makes  the  right  to 
recover  the  money  a  part  of  the  personal  estate  of  the  bank- 
rupt, as  much  as  a  recovery,  before  the  bankruptcy,  of  a 
judgment  in  an  action  for  an  injury  to  the  person  or  character 
of  the  bankrupt,  would  do  (u). 

So  rights  of  action  for  trespass  to  lands  or  goods  in  the  actual 
possession  of  a  trader,  do  not  pass  to  his  [trustee]  if  he  becomes 
bankrupt,  because  those  rights  of  action  are  given  in  respect 
of  the  immediate  violation  of  the  possession  of  the  bankrupt, 
independently  of  his  rights  of  property,  and  are  an  extension 
of  the  protection  given  to  his  person,  and  the  primary  personal 
injury  to  the  bankrupt  is  the  principal  and  essential  cause  of 
action  (a;).  But  "Wilde,  C.  J.,  in  reference  to  this  doctrine, 
said,  '^  J  apprehend  that  if  the  trespasser  has  done  actnal 
damage  to  the  personal  estate  of  the  bankrupt,  as  well  as  com- 
mitted a  trespass  on  his  possession,  there  is  no  authority 
which  decides  that  assignees  may  not  maintain  an  action  in 
respect  of  the  diminution  in  value,  or  injury' to  the  chattels, 
that  have  passed  to  {hem  under  the  bankruptcy  "  (y). 

But  although  damages  cannot  be  given  for  injuries  which 
are  merely  personal  to  the  bankrupt,  it  by  no  means  follows 
that  actions  can  only  be  brought  where  substantial  damages 
can  be  recovered.  Even  where  there  is  no  actual  damage 
proved,  or  where  the  damage  is  merely  nominal  for  a  breach 
of  the  contract,  still  if  that  is  in  respect  either  of  property  or 
of  a  proprietary  right,  such  as  service  or  work  and  labour, 
even  in  that  case  it  passes  (2:). 

Where  the  gist  of  the  action  is  the  loss  to  the  estate,  of 
course  the  damages  are  measured  by  the  loss  which  has 
accrued,  or  is  likely  to  accrue  at  the  time  of  action  brought. 
The  bankrupt  had  contracted  for  the  purchase  of  iron,  and 
given  bills  for  the  amount.    The  contract  was  broken  by  the 


(tt)  Per  Maule,  J.,  2  H.  L.  Ca.  622. 

[x)  Per  CrcssweU,  J.,  ibid,  613. 

iy)  Ibid.  634.  [As  to  whether  the  bankrupt  can  sue  for  special  damages 
resulting  to  himself,  apart  from  the  pecuniary  damage  resulting  to  his  estate, 
see  Rogers  y.  Spence^  12  Gl.  &  F.  700 ;  Hodg»on  v.  Sidney,  L.  R.  1  Ex.  313 ; 
3S  L  J.  Ex.  182  ;  Morgan  t.  SlebU,  L.  R.  7  Q.  B.  611]. 

(z)  Per  Lord  Brougham,  ibid.  640. 
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vendors  while  the  bills  were  still  current.  Subsequently  the 
purchaser  became  bankrupt  and  the  bills  were  dishonoured, 
and  after  such  dishonour  his  assignees  sued  for  the  non- 
delivery of  the  iron.  At  the  time  the  contract  was  broken 
there  was  no  diflPerence  between  the  contract  and  market- 
price.  The  plaintiffs  claimed  as  damages  the  whole  value  of 
the  iron,  on  the  ground  that  their  rights  were  the  same  as  those 
of  the  bankrupt  had  been,  at  the  time  the  contract  was  broken. 
That  at  that  time  he  was  entitled  to  recover  the  full  value, 
since  the  bills  were  then  current,  and  while  current  operated  as 
payment.  The  Court,  however,  held  that  the  parties  were  in 
the  same  situation  as  if  no  bills  had  been  given,  or  the  contract 
had  not  been  to  pay  by  bills.  And,  there  being  no  difference 
shown  between  the  market-price  at  the  time  of  default  and  the 
contract  price,  the  vendees  could  only  have  recovered  nominal 
damages;  no  more,  therefore,  could  the  assignees  (a).  In 
another  case,  H.  before  his  bankruptcy  lent  the  defendant  a 
phaeton  on  hire,  and  the  latter  by  his  negligence  injured  it. 
The  phaeton  had  been  hired  by  H.  himself  from  a  third  party, 
to  whom  it  was  sent  back,  who  repaired  it  and  proved  for  the 
amount  against  the  estate.  It  was  held  that  the  assignees 
might  sue  for  breach  of  the  contract  to  use  the  phaeton  in  a 
proper  manner.  Tindal,  C.  J.,  said,  "  As  to  the  question  of 
damages,  if  H.  before  his  bankruptcy  had  done  the  necessary 
repairs  himself,  or  had  paid  for  them  when  done,  he  would 
undoubtedly  have  been  entitled  to  the  whole  sum  which  was 
laid  out ;  or  if  his  estate  had  actually  paid,  or  had  been  proved 
ever  likely  to  pay,  any  part  of  the  amount  proved  against  it, 
such  proportion  would  have  been  the  measure  of  the  damages 
sustained  by  the  bankrupt's  estate.  But  as  there  is  no  proof 
to  this  effect,  the  consequence  appears  to  us  to  be,  that  the 
plaintiff  are  entitled  to  nominal  damages  for  the  breach  of  a 
contract,  on  which  they  bad  the  right  to  sue,  and  where  no 
actual  damage  is  proved"  (b). 

On  the  other  hand,  where  a  right  to  recover  a  specific  sum  When  it  is  not. 
has  once  vested  in  the  bankrupt,  as  by  breach  of  an  agreement 

(a)  Valpy  v.  OakeUy,  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380.  [So  assignees 
for  yalue  suing  in  the  bankrupt's  name,  but  for  their  own  benefit,  have  been 
held  under  similar  circumstances  to  be  only  entitled  to  nominal  damages  : 
Orifiths  T.  Perry,  1  B.  &  E.  680  ;  28  L.  J.  Q.  B.  204.] 

(6)  PoHer  ▼.  Vorley,  9  Bingh.  93,  96. 
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to  apply  money  to  a  particular  purpose,  or  to  return  the  pro- 
ceeds of  a  bill,  this  right  passes  to  the  [trustee]  nnaffected  bj 
the  subsequent  bankruptcy;  and  it  makes  no  difference  that  the 
money  wrongfully  retained  by  the  defendant  has  in  fact  been 
applied  by  him  in  discharge  of  a  debt  due  to  himself  from  the 
bankrupt,  so  as  to  leave  the  whole  amount  of  claims  upon  the 
estate  the  same  as  it  would  hare  been  had  the  money  been  pro- 
perly applied.  The  [trustee  is]  still  entitled  to  recover  the 
entire  amount  originally  due  (c).  A  fortiori  will  [he]  be 
entitled,  where  the  act  complained  of  has  caused  a  diminution 
in  the  bankrupt's  estate ;  as,  for  instance,  where  the  bsmkmpt 
lodged  money  with  the  defendants  to  apply  in  payment  of  his 
rent,  and  in  consequence  of  their  not  applying  it  as  directedi 
the  landlord  distrained  his  goods  for  the  amount  {d). 
Right  to  Bue  for  The  [trustee],  as  has  been  stated  above,  [has]  no  right  to  sue 
Ubo^™*'**^         for  the  proceeds  of  the  mere  personal  labour  of  the  bankrupt, 

due  after  his  bankruptcy  (e);  though,  if  a  person  in  his  situa- 
tion should  gain  a  large  sum  of  money  or  considerable  effects, 
then  such  money  or  effects  would  undoubtedly  belong  to  his 
[trustee]  (/).  But  this  rule  only  applies  to  what  may  be  strictly 
termed  personal  labour.  Therefore,  where  the  plaintiff  was  a 
furniture  broker,  and  had  been  employed  by  the  defendant  in 
removing  his  goods,  in  the  course  of  which  employment  the 
plaintiff  procured  vans,  supplied  packing  cases,  and  employed 
five  or  six  men  in  the  packing,  unpacking,  and  conveyance  of 
the  property ;  and  likewise  cleaned  and  repaired  some  furniture, 
and  found  materials  for  this  purpose ;  it  was  held  that  his 
claim  on  this  account  was  not  a  matter  of  personal  labour,  and 
that  a  payment  to  the  assignees  was  good(^).  The  same 
decision  was  given  where  it  appeared  that  the  plaintiff  was  a 
medical  practitioner,  who  had  become  bankrupt ;  afterwards, 
by  an  arrangement  with  a  friend  who  had  purchased  his  stock 
of  medicines,  he  continued  in  possession  of  them  on  credit, 
carrying  on  his  business  as  before,  and  was  supplied  with  fresh 

(c)  HiU  V.  SmiOi,  12  M.  &  W.  618  ;  Alder  v.  KeiffhUy,  15  M.  &  W.  117. 
See  the  facts  of  these  caaes,  ante,  pp.  68,  69. 

{d)  Hill  y.  Smith  f  uU  mp. 

(c)  Per  Lord  Campbell,  C.  J.,  2  H.  L.  Ca.  643  ;  CkippendaU  v.  TomUmm, 
i  Dougl.  318,  322,  il 

(/)  Per  BuUer,  J.,  7  Bast,  57,  n. ;  per  Lord  Alvanley,  Hate  v.  Stevenw^ 
8  B.  &  P.  578. 

{g)  Croftqn  ▼.  PofiUy  1  B.  &  Ad.  568. 
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medicines  on  credit.  The  debt  was  contracted  under  these 
circmnstancesy  the  plaintiff  attending  the  defendant,  giving 
him  the  benefit  of  his  skill,  and  famishing  the  medicines 
which  he  thought  necessary.  The  Court  thought  this  came 
within  the  case  of  CrofUm  t.  Poole,  and  that  it  would  be 
extending  the  principle  laid  down  in  Chippmdall  v.  Tomlinaon 
far  beyond  what  was  reasonable  to  apply  it  to  such  a  state  of 
things  {h). 

[When  a  right  of  action  of  a  bankrupt's  wife  is  of  such  a  Bight  of  action 
character  that  if  vested  in  the  bankrupt  alone  it  would  have  ®" 

passed  to  his  trustee,  the  bankrupt's  interest  in  it  passes  to 
the  trustee  (t). 

It  was  held  that  a  partner  might  sue  jointly  with  the  assignees  Bankruptcy  of 
of  a  bankrupt  partner  to  recover  the  proceeds  of  bills  belong-  P*'*^®^* 
ing  to  the  partnership  fraudulently  indorsed  by  the  bankrupt 
in  satisfaction  of  his  private  debt  to  a  person  aware  of  the 
fraud  (k).] 

III.  Actions  by  Principal  against  Agent. 

Whenever  an  agent  violates  his  duties  or  obligations  to  his  ^en  an  action 
principal,  whether  it  be  by  exceeding  his  authority  or  by  posi-  ^^ 
tive  misconduct,  or  by  mere  negligence  or  omission  in  the 
proper  functions  of  his  agency,  or  in  any  other  maimer,  and 
any  loss  or  damage  thereby  falls  on  his  principal,  he  is  respon- 
sible for  it,  and  bound  to  make  a  full  indemnity.  In  such 
cases  it  is  wholly  immaterial  whether  the  loss  or  damage  be 
direct  to  the  property  of  the  principal,  or  whether  it  arise 
from  the  compensation  which  he  has  been  obliged  to  make  to 
third  parties  in  discharge  of  his  liability  to  them,  for  the  acts 
or  omissions  of  his  agent.  The  loss  or  damage  need  not  be 
directly  or  immediately  caused  by  the  act  which  is  done,  or 
which  is  omitted  to  be  done.  It  will  be  suflScient  if  it  be  fairly 
attributable  to  it,  as  a  natural  result,  or  a  just  consequence. 
But  it  win  not  be  sufficient  if  it  be  merely  a  remote  conse- 
quence, or  an  accidental  mischief ;  for  in  such  a  case,  as  in 
many  others,  the  maxim  applies.  Causa  prooi^ma,  non  remoia, 
speciatur.  It  must  be  a  real  loss  or  actual  damage,  and  not 
merely  a  probable  or  possible  one.    Where  the  breach  of 

(k)  Elliot  V.  Clayianf  16  Q.  B.  581. 

[(t)  Rickbell  Y.  Alexander^  10  C.  B.  N.  S.  324  ;  30  L.  J.  C.  P.  268.] 
[{k)  HeilbtU  ▼.  NevUl,  L.  R.  4  C.  P.  354  ;    38  L.  J.  C.  P.  278  ;  affirmed  in 
Ex.  Ch.  L.  R.  5  C.  P.  478 ;  89  L.  J.  C.  P.  245.] 
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duty  is  clear,  it  will,  in  the  absence  of  all  evidence  of  other 
damage,  be  presumed  that  the  party  has  sustained  a  nominal 
damage  (l). 

The  above  principles,  quoted  from  the  work  of  an  eminent 
judge,  are  in  fact  equally  applicable  to  any  other  case  where 
compensation  is  sought  for  a  breach  of  contract,  and  present 
an  accurate  summary  of  the  general  theory  of  damages. 
Another  rule,  however,  must  be  added,  which  we  have  seen 
before  applies  also  to  the  case  of  sheriffs  and  attomies  (m), 
viz.,  that  even  though  a  breach  of  contract  is  proved,  still  if 
its  performance  could  have  been  of  no  possible  benefit  to  the 
plaintiff,  and  therefore  its  non-performance  could  have  caused 
him  no  possible  injury,  the  action  will  altogether  fail.  A  few 
cases  in  illustration  of  each  of  these  points  will  be  sufficient 
upon  this  branch  of  the  subject. 
When  a  loss  haa  If  an  agent  should  knowingly  deposit  goods  in  an  improper 
ari^n  from  his     piace^  and  a  fire  should  accidentally  take  place,  by  which  they 

are  destroyed,  he  will  be  responsible  for  the  loss  (n).  And  so 
where  a  barge,  upon  which  the  plaintiff's  goods  were  placed, 
deviated  from  her  course,  and  during  the  deviation  a  tempest 
occurred,  in  consequence  of  which  she  was  lost,  it  was  held 
that  the  owner  of  the  barge  was  liable  for  the  value  (<?).  In 
both  of  these  cases  the  fire  and  the  tempest  might  equally 
have  caused  the  loss  had  the  defendant  performed  his  duty. 
But  Tindal,  C.  J.,  stated  the  answer  to  the  objection  to  be, 
that  no  wrong-doer  shall  be  allowed  to  qualify  or  apportion 
his  own  wrong,  and  that  as  a  loss  has  actually  happened  while 
his  wrongful  act  was  in  operation  and  force,  and  which  is 
attributable  to  his  wrongfal  act,  he  cannot  set  up  as  an  answer 
to  the  action  the  bare  possibility  of  a  loss,  if  his  wrongful  act 
had  never  been  done.  It  might  admit  of  a  different  construc- 
tion, if  he  could  show,  not  only  that  the  same  loss  might  have 
happened,  but  that  the  same  loss  must  have  happened  if  the 
act  complained  of  had  not  been  done.  So  where  a  party  has 
undertaken  to  insure  goods,  and  has  neglected  to  insure  them 
altogether  (/?),  or  has  insured  them  so  negligently,  that  the 

(0  Stoiy,  Agency,  §  217,  c. 

(tn)  Ante,  pp.  355,  859. 

(n)  Story,  Agency,  §  218 ;  Caffrer/Y.  Darby,  6  Ves.  496. 

(o)  Davis  V  OarreU,  6  Bingh.  716. 

Ip)  Ex  parte  Baieman,  20  Jnr.  265  ;  25  L.  J.  Bankr.  19. 
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plaintiff  cannot  recover  against  the  underwriters,  he  will  be 
liable  for  all  the  loss  that  has  actually  happened  (g).  Accord- 
ingly where  a  broker,  employed  to  effect  insurances,  omitted 
to  communicate  a  material  letter,  in  consequence  of  which  the 
assured  failed  in  actions  against  some  underwriters,  and 
offered  the  broker  the  defence  of  others ;  and  on  his  refiisal, 
without  farther  consulting  him,  made  restitution  to  others 
who  had  paid  the  losses  without  suit,  it  was  held  that  the 
assured  might  recover  against  the  broker  as  well  the  amount 
of  the  losses  so  repaid,  as  of  those  which  he  had  never  re- 
covered (r).  And  so,  where  a  party  employed  to  buy  goods  of 
a  particular  quality  for  another,  directs  an  agent  to  execute 
the  commission,  and  he  supplies  goods  of  an  inferior  quality, 
in  consequence  of  which  the  first  party  is  sued  by  his  em- 
ployer, the  measure  of  damages  in  an  action  by  him  against 
the  sub-agent  is  the  amount  of  damages  and  costs  that  he  has 
been  forced  to  pay.  If  the  goods  have  been  refused  by  the 
party  who  originally  contracted  to  purchase  them,  the  original 
agent  will  be  required  to  undertake  to  assign  the  goods  to  his 
sub-agent,  or  to  sell  them  and  account  to  him  for  the  produce  («). 

In  all  these  cases  the  actual  loss  is  the  measure  of  damages,  Actual  loss  fur- 
and  this  measure  may  vary  accordingly  to  the  time  at  which  "^^^e*  *Je  ^^'^' 
the  action  is  brought.  This  point  was  a  good  deal  discussed 
in  a  recent  case,  the  facts  of  which  have  been  very  fully  stated 
in  an  earlier  chapter  (/).  There,  as  will  be  seen  by  reference 
to  the  statement  given,  the  owners  of  the  ship  resisted  the 
action  by  the  charterers,  on  the  ground  that  the  damages  to 
which  they  were  entitled  for  breach  of  the  agreement  to  insure, 
entered  into  with  them  by  the  charterers,  were  a  liquidated 
amount,  viz.,  the  value  of  the  freight  which  was  to  have  been 
insured.  In  support  of  this  doctrine,  a  judgment  of  Washing- 
ton, J.,  was  quoted.    He  says,  "  The  law  is  clear,  that  if  a 

(9)  Malloufjh  Y.  Barbery  4  Camp.  150 ;  Park  y.  Hammond^  ibid,  344  ; 
Holt,  80  ;  S.  C,  6  Taunt.  495. 

(r)  Maydew  y.  ForreMcr^  6  Taunt.  615. 

(«)  Mainwaring  v.  Brandmiy  8  Taunt.  202.  [A  broker  negotiating  a  sale 
between  seller  and  buyer,  is  not  responsible  for  the  quality,  though  employed 
by  the  purchaser  to  ship  the  cargo ;  Zwilchenbart  v.  Alexander ,  1  B.  &  S. 
234  ;  80  L.  J.  Q.  B.  254,  Ex.  Ch.  Recently,  where  an  agent  improperly 
parted  with  the  possession  of  the  goods  of  his  principal,  the  latter  recovered 
the  whole  value  of  the  goods ;  Stearine  Co,  y.  Beintzmannj  17  C.  B.  N.  S.  56; 
and  see  Matthews  v.  Discount  Corporation^  L.  R.  4  C.  P.  228.] 

(0  Charlet  y.  Aitin,  15  C.  B.  46  ;  23  L.  J.  C.  P.  197  ;  ante,  pp.  201,  202. 
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foreign  merchant,  who  is  in  the  habit  of  insuring  for  his  cor- 
respondent here,  receives  an  order  for  making  an  infinrance, 
and  neglects  to  do  so,  or  does  so  differently  from  his  orders, 
or  in  an  insufficient  manner,  he  is  answerable  not  for  damages 
merely,  but  as  if  he  were  himself  the  underwriter,  and  he  is 
of  course  entitled  to  the  premium  '*  (w).     But  Jervis,  C.  J., 
said,  "  I  think  this  is  not  the  fair  inference  from  what  is  there 
stated.    It  is  not  laid  down  that  the  broker,  if  guilty  of  negli- 
gence in  effecting  the  insurance,  becomes  himself  an  insurer, 
and  liable  to  pay  the  exact  amount  for  which  the  insurance  was 
or  ought  to  have  been  effected,  less  the  amount  of  premium. 
If  so,  what  is  the  premium,  which,  as  a  matter  of  law,  is  to  be 
deducted  ?    It  clearly  must  mean  that  the  amount  of  the  loss 
is  the  reasonable,  not  the  ascertained  legal  measure  of  damages 
which  the  party  is  entitled  to.    That  is,  in  effect,  the  principle 
upon  which  the  damages  would  be  ascertained  here.     If  the 
broker  has  been  guilty  of  negligence,  it  is  but  just  and  reason- 
able that  the  customer  should  recover  against  him  the  amount 
of  the  loss,  deducting  what  would  be  paid  for  premiums ;  in 
other  words,  that  he  should  be  recompensed  to  the  extent  to 
which  he  has  been  damnified  by  his  agent's  negligence.     But 
it  is  not  a  positive  rule  of  law"  (x).    And  Maule,  J.,  in  a  judg- 
ment from  which  I  have  quoted  before  (y),  pointed  out  that 
the  action  would  lie  at  any  moment  after  the  negligence 
charged,  and  that  the  measure  of  damages  might  be  a  con- 
tinually varying  sum,  according  to  the  facts  that  had  occurred 
up  to  the  time  the  action  was  brought. 
Damages  must         The  damages  must  of  course  be  the  necessary  result  of  the 
t>e  the  necessary    defendant's  ucglect  of  duty.    Therefore,  where  the  plaintiff 
'  had  been  nonsuited  in  an  action  against  the  under\mter8,  on 

the  ground  of  concealment  of  material  information,  and 
claimed  in  the  suit  against  his  agent  to  include  the  cost  of  the 
action  on  the  policy ;  Lord  Eldon  said  that  there  was  no 
necessity  to  bring  that  action  to  entitle  the  plaintiff  to 
recover,  and  as  it  did  not  appear  that  the  action  on  the  policy 
was  brought  by  the  desire  or  with  the  concurrence  of  the 


{u)  De  ToiteU  v.  OroutiUtU,  2  Wash.  C.  C.  B,  132. 

[(;r)  15  C.  B.  at  p.  63.  See  also  as  to  the  measure  of  dama^^  being  not 
necessarily  the  whole  amount  of  the  insurance  money,  OcJiill  y.  Damon,  3  G.  B. 
N.  S.  106 ;  26  L.  J.  C.  P.  253 ;  anXe,  p.  202.] 

{y)  AntCj  p.  201. 
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present  defendant,  he  onght  not  to  be  charged  with  the  costs 
of  it  (z). 

The  damages  must  also  be  the  proximate  and  natoral  result  and  not  be  too 
of  the  neglect.  Therefore,  where  an  agent  is  directed  to  ^^^°^^^- 
invest  the  fands  of  his  principal  in  a  particular  stock,  and  he 
neglects  to  do  so,  and  the  stock  thereupon  rises,  the  principal 
is  entitled  to  recover  the  enhanced  value,  as  if  the  stock  had 
been  purchased.  So,  if  an  agent  improperly  withholds  the 
money  of  his  principal,  he  is  liable  for  the  ordinary  interest 
of  the  country  where  it  ought  to  be  paid,  and  the  incidental 
expense  of  remitting  it,  if  it  ought  to  be  remitted.  But  he  is 
not  responsible  for  remote  consequences  that  may  accrue, 
such  as  loss  of  credit,  or  suspension  of  business  by  the  prin- 
cipal, caused  by  the  delay  in  payment  (a).  So,  where  an  agent 
at  Leghorn,  having  funds  of  his  principal  in  hand,  was  directed 
to  invest  part  of  them  in  tiles  and  part  in  paper,  and  to  ship 
the  cargo  for  Havana ;  he  invested  the  whole  in  paper,  which, 
on  the  ship's  arrival,  sold  at  a  loss,  whereas  the  tiles  would 
have  realised  a  profit.  The  defendant  claimed  to  have  the 
damages  estimated  at  the  value  of  the  money  which  ought  to 
have  been  invested  in  tiles  at  Leghorn,  and  not  at  the  value 
they  would  have  sold  for  at  Havana.  The  Court  decided 
against  him.  They  said  this  measure  would  only  be  correct 
if  the  breach  of  contract  consisted  in  the  nonpayment  of  the 
money,  and  not  in  the  failure  to  invest  that  sum  in  tiles. 
Speculative  damages,  dependent  on  possible  successive  schemes, 
ought  never  to  be  given ;  but  positive  and  direct  loss,  arising 
plainly  and  immediately  from  the  breach  of  orders,  may  be 
taken  into  the  estimate.  Thus,  in  this  case,  an  estimate  of 
possible  profits  to  be  derived  from  investments  at  the  Havana, 
of  the  money  resulting  from  the  sale  of  the  tiles,  taking  into 
view  a  distinct  operation,  would  have  been  to  transcend  the 
proper  limits  which  a  jury  ought  to  respect ;  but  the  actual 
value  of  the  tiles  themselves,  at  the  Havana,  affords  a  reason- 
able standard  for  the  estimation  of  the  damages  (b). 

Breach  of  contract,  primd  fade,  involves  a  right  to  recover  Nominal  da- 
nominal  damages,  even  though  no  actual  loss  is  proved,  or  ™ft«e8-    • 

(2)  SeUer  v.  Work,  Marsh.  Ins/  243,  4th  ed. 

(a)  Shoi-t  V.  SJcipwith,  1  Brock.  108  ;  Story,  Agency,  §  220,  221. 

(6)  Bell  V.  Cunninghanif  3  Peters,  69,  85. 
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even  suggested  ;  as,  for  instance,  where  the  action  was  by  a 
customer  against  a  banker  for  dishonouring  his  cheque  (^). 
In  such  a  case,  however,  very  lately  substantial  damages  were 
given  by  a  jury,  and  very  fairly,  because  the  injury  to  a  man's 
credit  may  not  be  the  less  real,  because  it  was  not  capable  of 
When  defendant  proof  (d).  But  when  the  agent  can  show  that  under  no  cir- 
may  show  that      cumstances  could  any  benefit  to  the  principal  have  followed 

no  loss  could 

have  taken  from  obedience  to  his  orders,  and  therefore  that  disobedience 

P^*"^-  to  them  has  produced  no  real  injury,  the  action  will  fail. 

Therefore,  if  an  agent  is  ordered  to  procure  a  policy  of  in- 
surance for  his  principal,  and  neglects  to  do  it,  and  yet  the 
policy,  if  procured,  would  not  have  entitled  the  principal,  in 
the  events  which  have  happened,  to  recover  the  loss  or  damage, 
the  agent  may  avail  himself  of  that  fus  a  complete  defence. 
A  fortiori,  where  the  principal  would  have  sustained  a  loss  or 
damage,  if  his  orders  had  been  complied  with.  Accordingly, 
if  the  ship  to  be  insured  has  deviated  from  her  voyage ;  or  the 
voyage  or  the  insurance  is  illegal ;  or  the  principal  had  no  in- 
surable interest;  or  the  voyage,  as  described  in  the  order, 
would  not  have  covered  the  risk ;  in  all  such  cases,  the  agent, 
though  he  has  not  fulfilled  his  orders,  will  not  be  responsible  {e). 
In  estimating  too  the  amount  of  benefit  which  might  flow  from 
the  defendant's  obedience  to  his  orders,  the  Court  will  not  take 
into  consideration  matters  of  mere  speculation.  Therefore 
where  the  plaintiff  directed  the  defendant  to  effect  an  insur- 
ance on  slaves,  to  which  he  was  entitled  in  lieu  of  wages  as 
mate  on  board  a  ship,  and  the  ship  was  lost,  it  was  held  that 
he  could  not  recover  against  the  agent  for  neglect  to  insure 
the  slaves,  as  not  being  an  insurable  interest.  And  it  made 
no  difference  that  in  point  of  fact  these  slaves  were  frequently 
the  subject  of  insurance  at  Liverpool,  where  the  loss  was 
always  paid  by  the  underwriters,  without  disputing  the  ques- 
tion. The  Court  were  clearly  of  opinion  that  the  plaintiff 
could  not  recover  in  this  action,  more  than  he  could  have  re- 
covered in  an  action  against  the  underwriters  (/). 


(c)  Marieiti  v.   WilliarM,  1  B.  &  Ad.  415.     [And  see  Fray  v.  Voules,  1 
B.  &  E.  839  ;  28  L.  J.  Q.  B.  232  ;  ante,  p.  300,  n.  (y).] 

(d)  Rolin  V.  Stewai-dy  14  0.  B.  595. 

(e)  Stoiy,  Agency,  §  222. 

(  f)  Wtbiter  ▼.  De  Taatct,  7  T.  R.  167. 


CHAPTEK  XVII. 

PLEADING  SPECIAL  DAMAGE. 

We  may  now  pass  from  the  principles  wMch  regulate  the 
measure  of  damages,  to  the  rules  of  pleading  and  practice  in 
relation  to  them.  This  part  of  the  subject  naturally  resolves 
itself  into  three  heads,  which  I  propose  to  consider  in  the 
three  remaining  chapters.  The  first  has  regard  to  what  is 
required  of  the  plaintiff,  in  stating  and  specifying  the  grounds 
of  his  claim.  The  second  relates  to  the  mode  in  which  the 
jury  must  proceed  in  assessing  damages  under  the  various 
circumstances  of  the  case ;  the  consequences  of  any  error  into 
which  they  may  fall,  and  the  manner  in  which  it  may  be 
rectified.  Under  the  third  head,  I  shall  examine  the  power 
which  the  Court  possesses  to  guide,  alter,  or  review  the  ver- 
dict, particularly  as  to  its  amount. 

The  first  head,  taken  in  its  ftill  extent,  would  include 
nearly  the  whole  science  of  pleading.  Of  course,  the  present 
inquiry  is  of  a  very  much  narrower  nature,  and  relates  only 
to  the  occasions  on  which  damages  must  be  specially  pleaded, 
and  the  degree  of  minuteness  required. 

Special  damage  must  always  be  expressly  averred,  and  Special  damage 
proved,  when  it  is  so  much  the  gist  of  the  action  that  without  ^hen  it  k  the' 
it  no  suit  could  be  maintained;  as,  for  instance,  in  an  action  essence  of  the 
against  a  returning  ofQcer  at  an  election,  for  holding  a  scrutiny 
contrary  to  statute  6  &  7  Vict.  c.  18,  s.  82,  whereby  the 
plaintiff  was  delayed  and  hindered  in  his  right  of  voting  (a) : 
or  in  an  action  by  a  master  for  the  beating  of  his  servant  (b) : 
or  by  a  relation  for  the  seduction  of  a  female,  per  quod 


(a)  Pryce  v.  Belcher,  8  C.  B.  58.         ' 
(6)  Mary'i  catCy  9  Bcp.  113. 
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aervitium  amisit  {c) :  or  in  cases  of  slander,  where  the  words 
would  not  of  themselves  be  actionable  {d)x  or  for  a  matter  of 
general  nuisance  or  injury  to  the  entire  public  (e).  In  such 
a  case  as  that  last  mentioned,  the  damage  must  be  an  actual 
tangible  one  to  the  plaintiff  in  reference  to  his  existing  in- 
terest. Therefore,  where  the  action  was  for  fixing  an  obstruc- 
tion in  a  public  navigable  river,  and  impeding  the  access  to  a 
house  abutting  upon  it,  it  was  held  not  to  be  a  suflScient 
allegation  of  special  damage  to  say,  that  the  plaintiff  was 
reversioner,  and  had  a  right  to  the  free  navigation  of  the 
river  for  the  enjoyment  of  the  premises  by  his  tenants,  and 
so  was  injured  in  his  reversionary  interest.  The  Court  said, 
**  If,  indeed,  an  obstruction  of  a  public  road  appeared  to  be 
of  a  permanent  nature,  or  professed,  either  by  notice  affixed, 
or  in  any  other  way,  to  deny  the  public  right,  and  so  led  to 
an  opinion  that  no  road  was  there,  the  value  of  the  house 
might  be  lowered  in  public  estimation,  and  so  pecuniary  loss 
might  follow,  for  which  an  action  would  lie.  But  that  is  a 
peculiar  state  of  things,  which  ought  to  be  distinctly  set  forth, 
and  by  no  means  arises  from  the  naked  fact  that  while  the 
plaintiff's  house  was  in  the  hands  of  his  tenant,  a  public  road 
had  been  obstructed  by  the  defendant"  (/). 

It  is  not,  however,  necessary  to  state  or  establish  particular 
instances  of  damage.  Therefore  a  declaration  for  obstructing 
the  access  to  the  plaintiff's  house,  whereby  divers  persons 
who  would  otherwise  have  come  to  the  house,  and  taken 
refreshment  there  were  prevented,  is  sufficient  without  naming 
any  one  {g).  And  so  in  an  action  for  fraudulently  using  the 
plaintiff's  trade  marks  it  is  sufficient,  at  all  events  after  ver- 
dict, to  allege  generally  that  by  means  of  the  fraud  the 
plaintiff  was  deprived  of  the  sale  of  divers  large  quantities 
of  goods,  and  lost  the  profits  that  otherwise  would  have 
accrued  to  him  therefrom.  Maule,  J.,  said,  "  It  clearly  is 
no  ground  for  arresting  the  judgment  that  damage  is  alleged 
too  generally  "  {h). 


(c)  See  ante^  p.  377. 

(d)  Malachy  v.  Soper,  8  Bingh.  N.  C.  871. 

(e)  Dobson  v.  Blackimyre,  9  Q.  B.  991 ;  Dimes  v.  Pelley,  15  Q.  B.  276. 
(/)  9Q.  B.  1004. 

(g)  Rote  V.  Grovea,  5  M.  &  G.  613. 
(A)  Bodgeri  v.  N(wUl,  6  C.  B.  109. 
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In  all  other  cases,  whether  the  action  be  on  a  contract  or  in  Special  damage 

• »  -L     i»  "t  J    cannot  be 

tort,  if  the  facts  involye  a  legal  injury,  no  actual  damage  need  proved  iinl«« 
be  stated  (i).    But  then  no  damages,  beyond  those  which  the  ^^ 
law  infers,  can  be  recovered  for,  unless  they  are  specially 
stated.    Under  the  old  allegation  of  alia  enormia  in  trespass, 
nothing  could  be  given  in  evidence  which  could  be  stated  with 
decency  in  the  declaration  (k).    Accordingly,  in  an  action  of 
trespass  and  false  imprisonment,  the  plaintiff  was  not  allowed, 
without  a  special  allegation,  to  prove  that  he  was  stinted  in 
his   allowance  of  food  during  his  detention  (Z),  or  that  his 
health  had  suffered  from  the  confinement  (m),  or  that  he  had 
been,  remanded  by  a  magistrate  (n).    And  so  in  an  action 
for   taking  goods,  where  money  has  been  paid  to  recover 
them,  the  payment  ought  to  be  alleged  as  special  damage  (o). 
A  fortiori,  matter  which  itself  would  be  a  distinct  ground  of 
action  must  be  specially  averred.    Hence  in  an  action  on  the 
case  for  an  excessive  distress,  in  which  no  mention  occurred 
of  any  sale  of  the  goods,  the  plaintiff  was  only  allowed  to 
recover  damages  in  respect  of  the  detention  up  to  the  time  of 
the  sale,  and  not  in  respect  of  the  sale,  though  it  appeared 
on  the  trial  that  the  goods  were  sold  for  less  than  their  real 
value  (p).    In  one  old  case  Lord  Raymond  took  a  distinction 
npon  this  point  in  actions  of  slander,  between  words  which 
are   actionable  in    themselves,   and    those  which    are    only 
actionable  with  special  damage.    In  the  latter  case,  he  said, 
that  evidence  of  special  damage  is  allowed,  though  the  par- 
ticular instances  of  such  damage  are  not  specified  in  the 
declaration ;  but  in  the  former  case,  particular  instances  of 
special  damage  shall  not  be  given  in  evidence,  unless  stated 
in   the   declaration  (q) ;    but  this  distinction  is  no  longer 
recognised  (r). 

So  in  trover,  special  damage,  to  be  recoverable,  must  be 


(i)  See  an/e,  pp.  4—7. 

(k)  Sippora  v.  Basset,  1  Sid.  225. 

(l)  Lowden  v.  Ooodrick,  Peake,  46. 

(m)  Peltit  V.  Addingion,  Peake,  62. 

(n)  BoUum  v.  Lotun,  6  C.  A  P.  726. 

(o)  Cowper,  418. 

(p)  Thompson  v.  Wood,  4  Q.  B.  498. 

(q)  Browninj  v.  Newman,  1  Stra.  666. 

(r)  1  Wms.  Saund.  243  d  ;  [1  Wms.  Notes  to  Saund.  322.] 
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Statement  of 
special  damage 
must  be  as  full 
as  the  case  will 
admit  of. 


specially  laid  (s).  In  contracts,  too,  there  are  certain  damages 
which  the  law  will  presume ;  as,  for  instance,  in  an  action  for 
not  delivering  goods,  that  the  plaintiff  had  to  buy  others  at  a 
loss ;  or  in  an  action  on  a  warranty,  that  the  article  really 
given  was  inferior  to  that  which  it  was  warranted  to  be.  The 
extent  of  the  loss  must  be  proved ;  but  no  notice  need  be  given 
of  the  species  of  loss  which  will  be  set  up.  But  it  is  different 
where  the  injury  complained  of  is  of  a  merely  secondary  and 
consequential  damage.  Ab,  for  instance^  that  the  plaintiff 
was  sued  for  selling  the  same  animal  again,  with  a  similar 
warranty  (/) ;  or  that  he  incurred  expense  in  investigating  the 
title  of  the  defendant  to  land,  which  the  latter  had  contracted 
to  sell,  but  could  not,  for  want  of  title  («). 

As  the  object  of  stating  special  damage  is  to  let  the  de- 
fendant know  what  charges  he  must  prepare  to  meet,  the 
statement  must  always  be  as  full  and  specific  as  the  facts  will 
admit  of.  Accordingly,  in  an  action  for  an  irregular  distress, 
whereby  the  plaintiff  had  lost  divers  lodgers,  without  naming 
any.  Lord  Ellenborough  rejected  evidence  that  he  had  in  fact 
lost  one,  because  the  name  was  not  alleged,  observing  that  the 
number  was  not  so  great  as  to  excuse  a  specific  description  on 
the  score  of  inconvenience  (x).  The  same  reason  fairly  applied 
to  a  general  statelnent  that  a  party  had,  in  consequence  of 
the  alleged  wrong,  lost  several  suitors  (y),  or  the  sale  of  his 
lands  (2) ;  but  the  rule  seems  to  be  carried  beyond  just  limits 
when  it  is  said  that  an  allegation  that  a  party  has  lost 
divers  customers  is  insufficient^  because  they  ought  to  have 
been  named  (a).  There  is  much  more  common  sense  in  a 
later  decision.  The  minister  of  a  dissenting  congregation 
alleged,  that  in  consequence  of  the  slanderous  words  of  the 
defendant,  "  the  said  persons  frequenting  the  said  chapel  have 
wholly  refused  to  permit  him  to  preach,  and  have  withdrawn 
from  him  their  countenance  and  support,  and  have  discon- 
tinued giving  him  the  gains  and  profits  which  they  had  usually 


(<)  See  ante,  p.  296. 

(t)  Lewis  V.  Peake,  7  Taont.  153. 

(tt)  Nodgea  v.  Earl  of  LUehfieJd,  1  Bingb.  N.  C.  492. 

(x)   Westwood  V.  Covme,  1  St.  172. 

(y)  Bamee  v.  Prudlin,  1  Sid.  896. 

(a)  Lcfwe  ▼.  Ifaretoood,  Sir  W.  Jon.  196. 

(a   Bunt  V.  Jones,  Cro.  Jac.  499 ;  1  Roll  Abr.  58  ;  BulL  N.  P.  7. 
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given,  and  would  otherwise  have  given."  Lord  Kenyon  held 
this  sufficient,  asking,  how  could  he  have  stated  the  names  of 
all  his  congregation  ?  (b).  The  question  would  have  been 
quite  as  difficult  to  answer,  had  it  been  asked  in  the  former 
case. 

Possibly  the  real  distinction  maybe  that  taken  by  Cress-  Distinction  be- 
well,  J.  (c),  between  particular  and  special  damage,  where  he  ^^l^uTdA^ 
said,  "  In  an  action  for  slandering  a  man  in  his  trade,  when  mage, 
the  declaration  alleges  that  he  thereby  lost  his  trade,  he  may 
show  a  general  damage  to  his  trade,  though  he  cannot  give 
evidence  of  particular  instances  "  (d).  The  great  additional 
weight  which  the  jury  would  lay  upon  one  instance  speci- 
fically proved,  makes  it  only  fair  that  notice  should  be  given 
that  the  proof  will  be  attempted.  A  mere  general  loss  may 
well  be  announced  in  the  same  general  way  as  that  in  which 
alone  it  can  be  proved.  An  action  was  brought  for  not 
performing  a  contract  to  let  a  house,  whereby  plaintiff  had 
sustained  loss,  and  been  obliged  to  hire  other  premises  at 
great  cost  and  expense  for  rent  and  charges.  It  appeared 
that  the  premises,  which  were  in  Regent  Street,  had  been 
taken  for  the  millinery  business,  for  which  they  were  well 
suited,  and  that  the  plaintiff,  not  being  suffered  to  occupy 
them,  had  sustained  considerable  loss  from  the  passing  by  of 
the  profitable  season  of  the  year.  It  was  held  that  this  evi- 
dence was  admissible ;  Richards,  C.  B.,  said  there  was,  in  fact, 
no  special  damage  as  such  proved.  The  object  of  the  witness's 
testimony  was  to  show  that  the  plaintiff  had  suffered  incon- 
venience. And  Graham,  B.,  remarked^  that  loss  of  customers, 
and  general  damage  occasioned  thereby,  might  have  been 
given  in  evidence  under  the  declaration,  for  it  charges 
general  loss,  without  specifying  any  particular  individual 
whose  custom  had  been  lost ;  and  it  was  competent  to  the 
plaintiff  to  show  certain  damage  sustained  by  breach  of  the 
agreement,  without  stating  his  loss  more  specifically  in  the 
declaration  (a). 


(b)  Hartley  y.  Herrvng,  8  T.  K.  180. 

(c)  Rote  Y.  QroveBy  5  M.  &  G.  618. 

\d)  And  see  AthUy  y.  ffarrieon,  1  Esp.  48 ;  ante,  p.  369  ;  [Evans  y.  Harries, 
1  H.  &  N.  261 ;  and  McLaughlin  y.  Welsh,  10  Ir.  L.  K.  19]. 
(«)   Ward  Y.  5ii*t^  11  Price  10. 
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Damages  must 
be  stated  cor- 
rectly. 


Interest. 


Debt. 


The  same  principle  which  requires  particularity  of  state- 
ment, also  calls  for  accuracy  of  allegation.  An  action  for  a 
nuisance,  resulting  from  an  obstruction  to  a  watercourse, 
stated  that  it  was  caused  by  the  erection  of  a  mound  of  earth 
by  the  defendants.  It  appeared  that  the  mound  of  earth 
would  not,  of  itself,  have  obstructed  the  water,  but  that  it 
crumbled  away  and  was  trodden  down,  so  as  to  cause  the 
effect  It  was  held  that  the  evidence  did  not  support  the 
declaration,  as  it  alleged  an  immediate  act  of  the  defendants, 
whereas  a  consequential  injury  was  all  that  was  proved  (/). 
And  so  in  an  action  for  false  imprisonment,  where  it  was  laid 
as  special  damage  that  plaintiff  had  been  forced  to  pay  a 
large  sum  of  money  for  costs,  and  the  evidence  was  that  he 
had  employed  an  attorney,  but  not  paid  him ;  it  was  held 
that  the  damage  was  not  proved.  But  the  Court  said,  that 
as  to  the  money  which  the  attorney  had  actually  laid  out  for 
him,  the  averment  was  suflScient,  for  a  man  might  well  say 
that  he  had  been  forced  to  pay,  that  which  his  agent  had  been 
forced  to  pay  for  him.  In  respect  of  the  money  advanced  for 
him,  he  was  in  the  same  situation  as  if  he  had  borrowed  it  to 
pay  it  over  {g). 

As  to  the  mode  of  declaring  for  interest,  the  reader  is  re- 
ferred to  the  cases  cited  in  the  note  (/*)• 

The  mode  of  pleading  with  a  view  to  damages  in  cases 
within  the  provisions  of  8  &  9  W.  III.  c.  11,  s.  8,  has  been 
noticed  in  the  chapter  on  Debt  (*). 


(/)  Pittsimons  v.  InglU^  5  Taunt.  534. 

(g)  Pritchet  v.  Boevey,  1  C.  &  M.  776  ;  Jonet  r.  Lewis,  9  DowL  143. 

{h)  Where  the  interest  is  part  of  the  original  debt,  Marshall  v.  Poole,  13 
East,  101 ;  Parr  v.  Ward,  8  M.  &  W.  25 ;  HarriMon  v.  AUen,  2  Bingh.  4. 
Where  it  is  subsequently  stipulated  for,  Hicks  v.  Afareco,  5  C.  &  P.  498  ;  or 
■eparable  from  the  debt,  Dickenson  y.  Harrison,  4  Price,  282.  Debt  for  aJls 
under  a  statute,  SotUhampton  Dock  Co.  y.  Richards,  I  Sco.  N.  R.  219 ;  1 
M.  &  G.  448.  Common  count  for  interest,  Nordenstrom  y,  PiU,  13  M.  k  W. 
723 

(0  Ante,  p.  165. 
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ASSBSSMBNT  OF  DAMAGES. 


/.  Actions  against  a  single  De- 
fendant, 

1.  Judgment  by  Confession,  Befer- 

ence  to  the  Master,    Writ  of 
Inquiry. 

2.  Judgment  by  Default. 

3.  Judgment  on  Demurrer. 

4.  Several  Counts  on  one  CatLse  of 

Action. 
6.  Several  Claims,  where  some  are 

bad. 
6.  Misjoinder  of  Counts. 

II.  Actions  against  several  De- 
fendants. 
1.  Where  thereisa  Verdict  against  all. 


2.  When    some  pay    Money    into 

Court. 
8.  When  Judgment  goes  by  Default, 

against  all  or  soTne. 

4.  When  they  Plead  severally. 

5.  When  soma  Demur. 

6.  When   there   is  a    Verdict  for 

some. 

III.  When    greater  Damages   ai-e 

given  than  are  claimed. 

IV.  Double  and  Treble  Damages. 

V,  When  an  Omission  by  the  Prin  - 
cipaX  Jury  may  be  supplied 
by  a  Writ  of  Inquiry. 


We  have  now  discussed  all  the  preliminary  steps  necessary 
to  a  judgment  for  damages ;  the  mode  of  pleading,  the  species 
of  evidence  that  may  be  adduced,  and  the  rules  of  law  that 
ought  to  be  laid  down  for  the  guidance  of  a  jury.  It  now 
remains  to  consider  the  practical  machinery  by  which  the 
process  is  worked  out. 

Where  the  case  comes  on  for  open  trial,  the  jury  who  try 
the  cause,  of  course,  assess  the  damages  also,  and  there  the 
matter  ends.  But  the  case  may  never  be  tried  in  open  court 
at  all,  or  only  part  of  it  may  be  so  tried,  or  only  some  of  the 
defendants.  Various  distinctions  also  may  arise,  according  as 
the  action  is  against  one  or  several.  It  will  be  simpler  first 
to  examine  the  mode  of  assessing  damages  where  the  action 
is  against  one,  and  then  to  inquire  into  the  farther  com- 
plications which  may  arise,  where  several  defendants  are 
joined. 
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Judgment  by 
confession. 


When  a  refer- 
ence to  the 
Master  will  b3 
allowed. 


I.  1.  The  defendant  may  confess  judgment.    This  he  may 
do  either  by  means  of  a  cognovit  given  beforehand,  autho- 
rising an  attorney  to  confess  judgment  and  mark  execution 
against  him  for  a  particular  amount,  or  by  an  express  plea,  in 
which  he  avows  that  he  has  no  defence  to  the  action,  or  by 
implication ;  as,  for  instance,  where  an  executor  pleads  pl&ns 
administravity  or  pUne  administravit  prnter.     In  all    these 
cases,  where  the  form  of  the  confession  admits  that  an  ascer- 
tained sum  is  due  (a),  judgment  is  final,  and  execution  may 
issue  at  once  for  the  amount.    Where  a  cognovit  was  given 
for  the  payment  of  the  money  by  instahnents,  and  by  the 
terms  of  the  arrangement  the  plaintiff  was  not  to  be  at  liberty 
to  enter  up  judgment,  or  issue  execution  unless  default  was 
made  in  payment  of  a  certain  sum,  with  costs,  by  instalments, 
it  was  held  that  on  default  being  made  in  payment  of  any 
instahnent,  execution  might  issue  for  the  whole  amonnty  in 
the  absence  of  express  words  to  the  contrary  {b).    But  where 
the  whole  sum  does  not  become  due  upon  default  in  any 
instalment,  execution  may  still  be  issued  for  each  as  it  be- 
comes due  and  remains  unpaid  {c). 

Where  the  amount  for  which  judgment  can  be  signed  is 
not  ascertained,  it  will  be  necessary  either  to  have  a  reference 
to  a  master,  or  to  sue  out  a  writ  of  inquiry. 

Till  lately,  the  Courts  were  very  strict  in  limiting  the  cases 
in  which  a  reference  to  the  master  could  be  substituted  for  a 
writ  of  inquiry.  They  allowed  it  in  actions  upon  bills  of 
exchange,  promissory  notes,  banker's  cheques,  covenant  for 
non-payment  of  money,  and  the  like,  where  it  was  only  neces- 
sary to  compute  the  amount  of  principal  and  interest  due. 
But  they  refiised  it,  where  the  action  was  on  a  bill  of  ex- 
change for  foreign  money,  or  on  a  foreign  judgment,  or  on  a 
bond  to  save  harmless,  or  on  a  covenant  to  indemnify,  or  on  a 
bottomry  bond,  or  for  calls  due  on  railway  shares,  or  even  in 
an  action  upon  a  judgment  recovered  on  a  bill  of  exchange 
where  interest  was  sought  for,  or  in  an  assumpsit  for  a  certain 
sum  due  upon  an  agreement  {d).    Now,  however,  by  the 

(a)  See  Chit.  Forms,  479,  7th  ed. 

(6)  RoBt  V.   T(mhlinaon,  3  Dowl.   49 ;  BarreU  v.  Partington,  5  B.  N.  C. 
487  ;  Levendge  v.  Forty,  1  M,  &  S.  706. 

(c)  Davis  V.  OompertZf  2  Dowl.  407. 

(d)  Chit.  Archb.  929,  9th  ed. 
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Common  Law  Procedure  Act,  1852,  &  94,  ''In  actiong  in 
which  it  shall  appear  to  the  Oonrt  or  a  Judge  that  the  amount 
of  damages  songht  to  be  recovered  by  the  plaintiff  is  sub* 
Btantially  a  matter  of  calculation,  it  shall  not  be  necessary  to 
issne  a  writ  of  inquiry  ;  but  the  Court  or  a  Judge  may  direct 
that  the  amount  for  which  final  judgment  is  to  be  signed, 
shall  be  ascertained  by  one  of  the  masters  of  the  Court."  It 
is  plain  that  all  the  cases  above  mentioned  could  now  be  re- 
ferred, and  matters  of  even  a  more  complicated  nature  seem 
to  have  been  intended  by  the  learned  commissioners  to  be 
disposed  of  in  the  same  way,  the  example  given  in  their 
report  being  that  of  an  action  for  damages  for  the  non-repair 
of  a  house,  or  the  like  ($). 

In  all  other  cases  a  writ  of  inquiry  must  still  be  resorted  Evidence,  upon  a 
to.  The  proceedings  upon  a  writ  of  inquiry  do  not  come  ^^*  of  inquiry, 
within  the  plan  of  this  work.  As  to  the  amount  which  may 
be  recovered,  I  may  observe  that  the  plaintiff  must  always 
recover  nominal  damages,  for  the  writ  of  inquiry  assumes  that 
the  cause  of  action  has  been  proved  (/);  therefore  where  the 
action  is  on  a  lease,  the  defendant  is  estopped  from  denying 
its  execution  (g).  Nor  can  he  object  to  the  want  of  a  stamp 
on  the  written  contract  {h).  Nor  prove  absence  of  considera- 
tion for  a  bill  or  note  (t). .  Nor  can  he  show  anything  in  miti- 
gation of  damages,  which  might  have  been  pleaded ;  as,  for 
instance,  that  he  has  a  set-off  (k),  or  that  he  has  paid  part  of 
the  demand  (J).  Nor  need  the  plaintiff  prove  his  interest  in 
a  policy  of  insurance  (w),  nor  eveix  produce  the  document ;  as, 
for  instance,  a  bill  of  exchange,  upon  which  he  sues  (n). 

The  state  of  things  under  which  a  writ  of  inquiry  is  brought, 
assumes  not  only  that  a  cause  of  action,  but  that  t?ie  cause  of 
action  laid  by  the  plaintiff  is  proved.  Where  the  amount 
claimed  is  such  an  essential  part  of  the  description  of  the 

(e)  Ist  Rep.  411. 

(/)  De  GaiUon  y.  VAigle,  1  B.  &  P.  868  ;  [Dodt  y.  Evant,  15  C.  B.  N.  S. 
621.1 
(g)  CoIUm  t.  Ryhot,  1  Esp.  157. 
(A)  Banbury  Union  t.  MobinsoTi,  Bar.  k  Mer.  02. 
(t)  Shepherd  ▼.  Charter^  4  T.  R,  275. 
{k)  Caruthen  v.  Graham,  14  East,  578. 
(l)  Lane  v.  MtUliniy  2  Q.  B.  254. 
(m)  TheUuiSon  ▼.  Fletcher,  1  Doug.  816. 
(n)  Lane  ▼.  MuUine,  2  Q.  B.  254. 
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cause  of  action,  as  to  be  a  material  and  traversable  statement, 
as  for  instance  the  amount  of  a  bill  of  exchange,  no  eyidence 
is  required  on  the  writ  of  inquiry  {o)  to  entitle  the  plaintiff  to 
recover  it.     But  it  is  otherwise  where  the  distinct   sum 
claimed  is  not  so  laid  as  to  be  in  issue.   If  a  plaintiff  declared 
for  rent  under  a  lease,  laying  the  amount  under  a  Viz,^  and 
judgment  were  suffered  by  default;  if  the  rent  appeared  in 
evidence  to  be  less  than  was  alleged,  the  plaintiff  would  re- 
cover only  the  amount  proved  to  be  due  (p).    So  in  an  action 
against  a  carrier  for  loss  of  goods,  their  value  and  the  expense 
the  plaintiff  has  been  put  to  must  be  proved  (g).    Where  the 
action  was  on  a  contract  to  purchase  property  at  a  certain 
large  sum  (to  wit),  the  sum  of  17^.,  judgment  went  by  de- 
fault.   The  undersheriff  ruled  that  the  contract  must  be  pro- 
duced to  entitle  the  plaintiff  to  more  than  nominal  damages. 
When  produced  it  turned  out  not  to  be  stamped.    He  rejected 
it  on  this  account,  and  there  being  no  other  evidence  of  the 
amount  of  loss    incurred,  ordered   a   verdict   for   nominal 
damages.    The  Court  ruled  that  he  was  wrong  in  rejecting 
the  instrument  for  want  of  a  stamp ;  but  on  the  other  point, 
Patteson,  J.,  said,  ^'  He  thought  there  would  be  great  diffi- 
culty in  saying  the  undersheriff  was  wrong"  (r).    And  so^ 
although  the  amount  of  a  bill  may  be  recovered  without  pro- 
ducing it,  interest  upon  it  from  maturity  cannot  («).    On  the 
same  principle,  though  judgment  by  default  in  an  action  for 
use  and  occupation  admits  that  defendant  occupied  a  house 
of  the  plaintiff's,  he  may  show  that  he  did  not  occupy  the 
particular  house  with  which  the  plaintiff  is  trying  to  fix  him, 
but  the  onus  of  proof  is  on  the  defendant  (/).    So  in  an  action 
for  work  and  labour,  defendant  may  show  that  all  the  amount 
charged  for  was  not  done  at  his  request  (u).    And  in  an  action 
for  mesne  profits,  where  judgment  has  gone  by  default,  the 

(o)  LaM  y,  MuUiiMf  ubi  sup, 

(p)  Per  Lord  Denman,  C.  J.,  2  Q.  B.  923. 

{q)  Livingston  v.  Douglas,  2  Dowl.  630,  n. 

(r)  Banbwry  Union  v.  Rdnnson,  Day.  k  M.  92,  97. 

(«)  HtUton  V.  Ward,  16  Q.  B.  26  ;  [DoyUY,  Dvffy,  6Ir.  L.  R.  153,  contra. 
In  Bylee  ou  Bills,  434,  10th  ed.,  it  is  said  :  '*  If  interest  be  sought  from  a 
perioid  before  the  issuing  of  the  writ,  it  may  be  necessary  to  produce  the 
biU."] 

{t)  Davis  T.  Eddship,  1  Chit.  Bep.  644,  n. 

{u)  Williams  t.  Cooper,  8  Dowl.  204. 
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plaintiff  must  prove  the  whole  time  during  which  the  defen- 
dant was  in  possession,  and  in  the  absence  of  such  proof  can 
only  obtain  nominal  damages  (x). 

On  the  other  hand  there  are  some  cases  in  which  the  mere 
fact  of  the  wrong  done,  without  any  proof  of  the  express  loss, 
might  entitle  the  plaintiff  to  substantial  damages.  The  jury, 
in  such  cases,  as  for  instance  on  a  writ  of  inquiry  in  an  action 
of  libel,  may  give  such  damages  as  they  think  fit,  though  no 
evidence  is  laid  before  them  (y). 

2.  The  defendant  may  let  judgment  go  by  default,  either  Judgment  by 
for  want  of  appearance,  or  for  want  of  a  plea  (2).  In  the  ^^^^^^^ 
former  case,  if  the  writ  has  been  specially  endorsed,  the 
plaintiff  may,  on  filing  an  affidavit  of  personal  service  of  the 
writ  of  smnmons,  or  a  judge's  order  for  leave  to  proceed,  and 
a  copy  of  the  writ  of  summons,  at  once  sign  final  judgment, 
and  issue  execution  at  the  expiration  of  eight  days  from  the 
last  day  for  appearance  (a).  Where  the  writ  has  not  been 
specially  endorsed,  he  may,  after  complying  with  the  above 
forms,  file  a  declaration  endorsed  with  a  notice  to  plead  in 
eight  days ;  and  in  the  event  of  no  plea  being  delivered, 
judgment  shall  be  final,  if  the  nature  of  the  claim  is  such  that 
it  might  have  been  specially  endorsed,  and  if  the  amount  was 
endorsed  upon  the  writ  of  summons  (b).  Where  the  defendant 
has  not  pleaded  within  the  proper  time  judgment  may  be 
signed ;  and  by  the  Common  Law  Procedure  Act,  1862,  s.  93, 
in  actions  where  the  plaintiff  seeks  to  recover  a  debt  or  liqui- 
dated demand  in  money,  judgment  by  default  shall  be  final. 
In  cases  which  do  not  come  within  this  description,  the  plain- 
tiff will  be  driven  to  the  alternative  of  a  reference  to  the 
master,  or  a  writ  of  inquiry  as  stated  above. 

Where  judgment  goes  by  default,  and  there  are  several  Where  there  are 
counts,  on  some  of  which  a  writ  of  inquiry  would  be  necessary,  *®^®^  counts, 
and  not  on  others,  the  plaintiff  may  have  final  judgment  on 
such  as  do  not  require  a  writ,  by  entering  a  nolle  proaequif  or 
remittitur  damna  as  to  the  others.     But  such  a  course  pre- 


(x)  Ive  ▼.  SgoU,  9  Dowl.  993. 

(y)  Tripp  v.  Thomat,  3  B.  &  C.  427. 

(2)  See  Chit.  Archb.  916,  9th  ecL      [980,  12th  ed.] 

(a)  0.  L.  P.  Act,  1852,  a.  27. 

(6)  Ibid.,  8.  28. 
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clades  another  suit  for  the  same  causes  of  action  {c).  Where, 
howeyer,  a  declaration  contains  some  counts  on  which  a  writ 
of  inquiry  is  necessary,  and  a  payment  has  been  made  gene- 
rally upon  the  whole,  a  remittitur  damna  cannot  be  entered 
upon  those  counts,  because  damages  have  been  received  apon 
them ;  nor  can  a  nolle  prosequi  be  entered  without  the  consent 
of  the  defendant.  The  plaintiff  must  execute  the  writ  of 
^  inquiry  (d). 

It  is  no  ground  of  error  that  the  Court,  on  judgment  going 
by  default,  first  awarded  a  writ  of  inquiry,  and  afterwards 
assessed  damages  themselyes.  The  inquiry  is  not  a  necessary 
step,  but  only  a  means  of  satisfying  the  conscience  of  the 
Court  («). 
Or  a  plea  as  to  Where  the  defendant  lets  judgment  go  by  default  as  to  part 
P*^-  of  the  declaration,  and  pleads  to  the  rest,  a  special  venire  is 

issued,  and  the  jury  who  try  the  issue  assess  damages  for  the 
whole  (/). 
Or  a  demurrer.         ^'  "W^^re  there  is  a  demurrer  to  part  of  a  declaration,  and 

a  default  as  to  the  rest,  the  plaintiff  may  either  ascertain  his 
damages  definitely  on  the  part  unanswered,  and  contingently 
on  that  demurred  to;  or  he  may  wait  till  the  determination  of 
the  demurrer,  and  then  obtain  damages  on  both  issues  in  the 
manner  above  stated  {g).  Or  he  may  enter  a  nolle  prosequi 
on  the  count  demurred  to,  and  take  his  damages  on  the 
other  {h). 

A  judgment  for  the  plaintiff  upon  demurrer  is  interlocutory 
or  final,  in  the  same  manner  and  in  the  same  cases  as  a  judg- 
ment by  default  (»).    And  the  same  mode  is  to  be  pursued  in 
assessing  damages. 
Issues  of  fact  Where  there  are  issues  of  fact  and  law  on  independent 

and  law  on  same   pleadings,  the  plaintiff  has  in  general  the  option  which  he  will 
"*^  have  tried  first  {k).    This  option,  however,  may  be  controlled 

by  the  Court,  who  will  exercise  their  discretion,  when  the 


(c)  Bwiden  y.  Hornet  7  Bingh.  716. 

(d)  J<mes  y.  Skid,  6  DowL  679. 

(e)  Oould  y.  ffammersley,  4  Taunt.  148. 
(/)  ffeydonU  cote,  11  Rep.  5. 

(a)  Chit  Archb.  926,  9th  ed. ;  [935,  12tli  ed.] 
{k)  MUliken  y.  Poz,  1  B.  &  P.  157. 

(»)  Chit.  Arch.  870,  9th  ed.  ;  [933, 12th  ed.];   Chitt.  Forms,  472,  7th  ed.: 
[497,  10th  ed.] 
{k)  2  T.  &.  394. 
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decision  of  the  law  affects  the  damages  or  general  aspect  of 
the  case  (/).  And  by  the  Common  Law  Procedure  Act,  1852, 
B.  80,  where  either  party  has  pleaded  and  demurred  to  the 
same  matter,  it  is  in  the  discretion  of  the  Court  to  order 
which  issue  of  law  or  &ct  shall  be  disposed  of  first.  Disposed 
of,  relates  to  the  tribunal  in  which  the  issue  i&  first  raised. 
The  Court  hare  no  power  to  defer  the  trial  of  the  issue  in  fact 
till  the  demurrer  is  taken  to  a  Court  of  Error  (m). 

When  the  plaintiff  is  allowed  to  exercise  his  option,  he  may 
either  assess  damages  contingently  on  the  demurrer,  at  the 
trial  of  the  issue  of  fact  (n) ;  or  if  he  has  already  had  judgment 
on  the  demurrer  in  his  favour,  may  summon  a  juiy  tarn  ad 
triandum  qnam  ad  inquirendum  (0). 

If  there  is  an  issue  of  fact  as  to  one  part  of  the  cause  of 
action  and  a  demurrer  as  to  the  other,  which  is  decided  in 
favour  of  the  plaintiff,  if  he  is  content  to  take  damages  only 
on  the  judgment  on  the  demurrer,  he  may  execute  a  writ  of 
inquiry  upon  it,  and  enter  a  nolle  prosequi  upon  the  issues  at 
any  time  up  to  final  judgment  (p).  But  he  cannot  do  this  if 
there  is  any  issue  still  undisposed  of  which,  if  found  against 
him,  would  destroy  the  whole  cause  of  action  (£). 

Where  there  are  several  issues  upon  the  record,  and  a  Where  there  is 
finding  for  the  defendant  upon  one  which  goes  to  the  merits  defendant  on 
of  the  whole  action,  it  is  unnecessary  for  the  jury  to  assess  ^^  P^^ 
damages  upon  the  others  (r). 

4.  When  there  are  several  counts  on  the  same  cause  of  Where  there  are 
action,  and  only  one  cause  of  action  is  proved,  the  plaintiff  is  ^""J^^"** 
entitled  to  a  verdict  on  one  count  only,  and  to  have  his  costs  cause  of  action. 
taxed  on  that  count  only  (5).     And,  accordingly,  where  a 
declaration  for  non-repair  against  a  tenant  contained  two 
counts,  one  founded  on  an  express  agreement  to  repair,  and 

(0  BwrdeU  y.  Mman,  18  East,  27. 

(m)  Lumley  r.  Oye,  2  E.  ft  B.  216 ;  22  L  J.  Q.  B.  468. 

(n)  TKompion  v.  PircivtU,  2  B.  ft  Ad.  968. 

(u)  See  Gregory  y.  Ihtke  of  Brunnriek,  6  M.  ft  G.  953. 

ip)  Fleming  y.  Langlon,  1  Stra.  632 ;  1  Wms.  Saund.  109 ;  [1  Wms. 
Notes  to  Sannd.  124.] 

(q)  Dicker  y.  AdantM^  2  B.  ft  P.  163.  Eyen  in  such  a  case,  howeyer,  he 
may  enter  a  nofle  prosequi  as  to  tiie  other  issues — except  as  to  the  costs  of 
the  demurrer.  These  he  will  retain,  but  of  conise  no  dajnages ;  WiUiafM  y. 
Vines,  9  Jar.  809. 

(r)  Gregory  y.  Duke  of  Brunswick,  8  C.  B.  481. 

{8)  Ward  y.  BeU,  1  0.  ft  M.  848. 
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the  other  founded  on  an  implied  promise  to  nse  in  a  tenant- 
like manner,  founded  on  his  occupation,  it  was  held  that  he 
could  not  recover  on  both  counts  unless  he  could  prove  a 
second  contract  in  fact,  relating  to  another  and  different 
messuage  (/).  And  a  new  trial  was  ordered.  And  so  where 
general  damages  were  given  upon  two  counts  framed  upon  the 
same  warranty,  Patteson,  J.,  said,  "  The  new  rules  allow  of 
only  one  count  upon  one  subject-matter  of  complaint;  by 
which,  in  cases  of  contract,  I  understand,  not  merely  the 
breach  of  contract,  but  the  contract  itseU^  as  the  foundation 
and  part  of  the  matter  of  complaint,  and,  if  necessary,  there 
may  be  an  amendment"  (u).  But  where  the  making  of  a 
contract  entails  one  liability,  and  its  performance  another, 
two  counts  may  be  joined  on  the  express  and  implied  agree- 
ment, and  damages  allowed  on  both  ;  as,  for  instance,  for  dis- 
missal without  a  month's  warning,  and  for  wages  for  the 
period  actually  served ;  because  the  implied  contract  for  wages 
pro  raid  arose,  not  from  the  original  agreement  between  the 
parties,  but  from  the  performance  of  it  {x).  In  one  case,  two 
counts  were  allowed  for  breach  of  contract  in  using  a  vessel 
for  an  illegal  purpose,  whereby  she  was  seized,  and  for  detain- 
ing her  beyond  the  time  for  which  she  was  hired.  Tindal,  C.  J., 
said,  '"The  first  count  is  for  a  malfeasanC'C ;  the  second  is 
founded  upon  the  express  contract  between  the  parties.  If 
we  were  not  to  allow  the  plaintiff  to  set  up  the  collateral  con- 
tract implied  by  law  contained  in  the  first  count,  we  might 
probably  deprive  him  of  his  principal  ground  of  complaint"  (y). 
In  a  later  case,  however,  Patteson,  J.,  said  that  this  case  was 
rather  at  variance  with  Bolford  v.  Dunnett,  and  that  he  should 
have  thought  that  one  of  the  counts  ought  to  have  been  struck 
out  (2). 
Plaintiff  com-  Where  there  are  different  counts,  upon  one  of  which  alone 

polled  to  elect,      damages  can  be  obtained,  and  there  is  a  general  verdict  for 

the  plaintiff,  the  Court  will  compel  him  in  the  term  after  trial 
to  elect  on  which  he  will  enter  up  verdict  (a).    And  where 


(0  Jlolford  T.  Dunnett,  7  M.  &  W.  848. 
(it)  Deere  v.  /wy,  4  Q.  B.  379,  384. 
(  (x)  Hartley  v.  Ilarman,  11  A.  &  E.  798  ;  7  M.  &  W.  352. 

(y)  Bleaden  v.  RapaUo,  3  M.  &  G.  116. 
(2)  4  Q.  B.  386,  sed.  qu,  t 
(a)  Lee  r.  Muggeridge,  5  Taunt.  36  ;  Taylor  r.  Nctfitld,  4  K.  &  B.  462. 
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there  are  two  counts,  and  defendant  lets  judgment  go  by  de- 
fault upon  one,  on  which  the  plaintiff  may  recover  all  he  is 
entitled  to,  if  plaintiff  chooses  to  go  to  trial,  damages  will  be 
assessed  on  the  count  on  which  judgment  went  by  default, 
and  he  will  have  to  bear  all  the  costs  of  trial  that  have  been 
unnecessarily  incurred  (h), 

5.  Where  there  are  several  causes  of  action  in  the  same  Aasessing 
declaration  against  the  same  defendant,  and  there  is  a  general  ae^^SSuounS. 
verdict  for  the  plaintiff,  damages  may  be  assessed  severally 
upon  each  count  (c).  And  this  is  the  safer  course ;  for  when 
damages  are  entirely  assessed,  it  shall  be  intended  for  all  that 
for  which  the  plaintiff  complains  (d).  And  therefore,  if  any 
one  of  the  alleged  causes  of  action  are  insufficient,  a  venire  de 
novo  will  be  awarded  (e).  And  for  this  purpose,  several 
breaches  of  the  same  agreement  (/),  or  of  the  same  covenant  (^), 
are  considered  as  several  counts.  And  the  same  appears  to  be 
the  case,  where  a  distinct  issue  is  taken  upon  one  part  of  a 
count,  which  might  have  been  rejected  as  surplusage,  and 
which  is  found  for  the  plaintiff  (A). 

On  the  other  hand,  if  the  same  count  contains  two  demands  Or  upon  the 
or  complaints,  for  one  of  which  the  action  lies,  and  not  for  ^ch^ontaina 
the  other,  all  the  damages  shall  be  referred  to  the  good  cause  aevend  de- 
of  action,  although  it  would  be  otherwise  if  they  were  in 
separate  counts  («).    It  may  be  asked,  however,  whether  the 
result  would  be  the  same,  if  it  appeared  that  the  jury  had,  in 
fact,  given  damages  on  a  bad  cause  of  action  ?    An  action  of 
trespass  was  brought  against  a  surveyor  for  cutting  the  plain- 
tiff's trees,  which  overhung  the  highway.    Defendant  pleaded 
an  order  by  the  justices  under  the  Highway  Act,  authorising 
him  to  do  so.    The  order  was  bad  as  to  part  of  the  trees,  and 

(6)  Compere  t.  IfickSy  7  T.  R.  727. 

(c)  1  RoU.  Abr.  670.    [See  Clarke  r.  Eoe,  4  Ir.  C.  L  1.] 

{d)  10  Rep.  130,  a. 

(«)  Chadvrick  v.  Trowety  6  Bingh.  N.  0.  1  ;  Leaeh  v.  Thomasy  2  M.  &  W. 
427 ;  [iSttventon  y.  Newnham,  18  C.  B.  285.]  Formerly  the  i-ole  used  to  be  to 
arrest  judgment  in  toto;  OramvelY.  Rkobothamy  Cro.  Eliz.  865 ;  Staynrode  v. 
Loeocky  Cro.  Jac.  115  ;  6  Rep.  108  b. ;  HuU  v.  SchoUfieldy  6  T.  R.  691  ;  Sickle- 
more  y.  Thistletony  6  M.  &  S.  9 ;  but  the  practice  is  now  settled  as  stated  aboye. 

(/)  Leaeh  Y.  ThomaSy  ubisup. 

Ig)  Sicklemore  y.  Thutleton,  ubi  eup. 

(h)  Ckadwick  y.  TrotoeVy  ubi  sup. 

(t)  Lavrrie  y.  Dyebally  8  B.  &  C.  70  ;  Campbell  y.  LewiSy  SB.  &  A,  392  ; 
3  Exch.  52. 
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therefore  formed  no  jastification.  As  to  part  it  was  good. 
The  jury  found  a  general  verdict  for  the  plaintiff  as  to  the 
injury  to  all  the  trees,  under  the  direction  of  the  judge,  who 
told  them  that  the  order  was  entirely  bad.  A  new  trial  was 
directed,  that  the  jury  might  enquire  whether  the  defendant 
cut  down  more  trees  than  the  good  part  of  the  order  would 
justify,  and  to  assess  damages  accordingly  (k).  Though  not 
directly  in  point,  the  principle  of  this  case  seems  to  bear 
strongly  upon  the  question  suggested.  And  so  where  a  single 
count  in  trover  charged  the  conversion  of  goods,'  chattels,  and 
JixtureSy  to  wit^  &c.,  and  a  general  judgment  for  the  plaintiff, 
a  motion  was  made  to  set  aside  the  verdict  on  the  ground 
•     *  that  trover  did  not  lie  for  fixtures.    Parke,  B.,  said,  that  if  it 

were  clear  that  this  declaration  contained  two  distinct  causes 
of  action,  for  one  of  which  trover  could  not  be  maintained, 
then,  as  general  damages  had  been  assessed  upon  the  whole 
declaration,  there  must  be  either  an  arrest  of  judgment,  or 
vmiTB  de  novo;  it  was  unnecessary  to  determine  which.  And 
he  said  the  case  was  distinguishable  from  that  of  an  action  for 
words,  some  of  which  are  not  actionable  ;  for  there  the  Court 
would  presume  that  the  non-actionable  words  were  not  intended 
to  constitute  the  cause  of  action,  but  were  used  merely  as 
matter  of  aggravation  or  explanation.  The  Court  held,  how- 
ever, that  fixtures  did  not  necessarily  mean  things  affixed  to  the 
freehold,  and  therefore  the  objection  fell  to  the  ground  in  that 
instance  {I).  The  language  of  the  learned  Baron  seems  as 
strong  as  possible  upon  the  point 
In  actions  for  Where  the  action  is  for  defamation,  the  following  distinc- 

tion is  taken : — that  if  an  action  is  brought  for  speaking  words 
all  at  one  time,  that  is,  all  in  one  count,  and  there  is  a  verdict, 
though  some  of  the  words  will  not  maintain  the  action,  yet  if 
any  of  the  words  will,  the  damages  may  be  given  entirely ; 
for  it  shall  be  intended  that  the  damages  were  given  for  tiie 
words  which  are  actionable,  and  that  the  others  were  inserted 
only  for  aggravation.  But  if  the  action  be  brought  for  several 
words  spoken  at  several  times,  and  the  action  will  not  lie  for 
the  words  spoken  at  one  time,  but  will  lie  for  the   words 


Blander. 


(Jfc)  Jermey  ▼.  Brooky  6  Q.  B.  323. 

{I)  Sheen  V,  Mickie,  6  M.  &  W.  175,  181, 
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spoken  at  another,  and  a  verdict  be  found  for  all  the  words, 
and  entire  damages  given,  it  is  not  good  (m).  In  an  early  case 
the  first  branch  of  this  rule  was  put  on  the  common-sense 
ground,  that  if  judgment  must  be  arrested,  a  man  by  speaking 
words  not  actionable  and  words  actionable  together  would 
secure  himself  from  action,  because  he  must  be  found  guilty  of 
the  whole  or  none  (n).  The  latter  part  of  the  rule,  so  far  as  it 
conflicts  with  that  laid  down  in  Latvrie  v.  JDyeball,  cited  above, 
probably  proceeds  on  the  ground,  that  when  words  appear  to 
have  been  spoken  on  different  occasions,  the  Court  would  treat 
them  as  different  counts.  If,  then,  one  turned  out  to  be  bad, 
of  course  general  damages  assessed  on  all  would  be  bad  also. 
Accordingly,  in  one  case,  where  statements  of  different  libels 
were  each  prefaced  with  "  afterwards  to  wit,  on "  &c.,  each 
statement  was  held  to  be  a  different  count.  Lord  Abinger,  C.  B., 
said,  '*  You  may  put  into  one  count  for  libel  or  slander  all 
words  spoken  or  written  at  one  time ;  but  I  am  not  aware 
that  you  may  put  into  one  count  matters  published  at  different 
times.  Here  each  particular  count  presents  a  different  story"  (o). 
The  difficulty  would  arise,  where  words  really  spoken  at  different 
times,  but  appearing  to  be  spoken  at  the  same  time,  were  united 
in  one  count. 

Where,  however,  the  words  laid  were  such  as  the  jury  never 
could  have  considered  libellous,  or  taken  into  consideration  in 
assessing  damages,  even  their  being  spoken  at  different  times 
might  possibly  make  no  difference,  (jp). 

In  detinue,  damages  ought  to  be  assessed  as  to  each  chattel 
separately,  that  a  satisfaction  may  be  had  in  value  for  each 
parcel  in  case  they  be  not  all  delivered  (q).  And  if  the  jury 
do  not  assess  damages,  the  Court  cannot  exercise  its  juris- 
diction under  17  and  18  Vict.  c.  125,  s.  78,  to  order  a 
delivery  to  the  plaintiff  in  specie  (r) ;  nor  can  the  defect  be 


(m)  2  WmB.  Saund.  171,  d.  ;  [2  Wras.  Notes  to  Saiind.  498  ;]  Bois  v. 
5ai>,  1  Lev.  184  ;  Brooke  v.  Clarke,  Cro.  Elia.  828  :  Penaon  v.  Gooday, 
Cro.  Car.  327  ;  Grijiila  v.  Znm,  8  Q.  B.  841 ;  Alfred  r.  Farlow,  8  Q.  B. 
854. 

(n)  Ll(n/d  v.  Morris,  Willes,  443. 

(o)  Bwjhet  V.  Bee9,  4  M.  &  W.  204,  206. 

ip)  1  Roll.  Abr.  577;  Bridget  v.  Horner,  Garth.  230;  NicholU  v.  Becvf, 
1  Freem.  83. 

iq)  Pawly  r.  Ildly,  2  W.  Bl.  853. 

(r)  ChiUon  v.  Carnwjton,  15  C.  B.  730  ;  24  L.  J.  C.  P.  78. 
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ral, damages 
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remedied  by  a  writ  of  inquiry,  but  there  must  be  a  venire  de 
novo  («). 

I  examined  in  the  early  part  of  this  work  (/)  the  cases  in 
which  damages  might  be  given  in  respect  of  matter  subsequent 
to  action  brought.  It  is  only  necessary  to  say  here,  that  where 
it  is  positively  and  expressly  alleged  in  the  declaration,  that  the 
plaintiff  has  sustained  damages  firom  the  cause  subsequent  to 
the  commencement  of  the  action,  or  previous  to  the  plaintiff's 
having  any  right  of  action,  and  the  jury  give  entire  damages, 
judgment  will  be  arrested  ;  but  where  the  cause  of  action  is 
properly  laid,  and  the  other  matter  either  comes  under  a 
scilicety  or  is  void,  insensible,  or  impossible,  and  therefore  it 
cannot  be  intended  that  the  jury  ever  had  it  under  their  con- 
sideration, the  plaintiff  will  be  entitled  to  his  judgment  (u). 

6.  Where  there  is  a  misjoinder  of  several  counts,  which  are 
in  themselves  good,  and  general  damages  are  given,  judgment 
will  be  arrested.  And  it  is  the  same  where  one  count  consists 
of  several  causes  of  action,  which  ought  not  to  have  been 
united.  In  such  a  case  a  venire  de  novo  cannot  be  awarded, 
because  it  is  only  admissible  where  the  jury  must  find  differ- 
ently, in  order  to  make  the  record  consistent.  But  in  this 
case,  the  jury  were  bound  to  assess  damages  on  every  part  of 
the  declaration  (2;).  But  if  there  be  a  misjoinder  of  counts, 
and  verdict  for  the  plaintiff  on  the  counts  properly  joined, 
and  for  the  defendant  on  the  others,  this  would  be  no  ground 
for  arresting  the  judgment  (y).  And  so  the  defect  would  be 
cured,  if  the  jury  were  directed  to  find  for  the  defendant  on 
the  count  wrongly  joined,  or  if  a  nolk  prosequi  were  entered 
upon  that  count,  (z), 

II.  1.  Where  an  action  is  brought  against  several,  and  the 
plaintiff  has  a  verdict  against  all,  if  the  action  is  on  a  contract, 
it  must  of  course  be  for  the  amount  of  the  single  liability 
which  rests  upon  all.  And  even  where  the  action  is  for  a  tort, 
the  jury  must  assess  damages  generally  against  all,  and  that 


(*)  10  Rep.  119,  b.  ;  Herbert  t.  WaUrs,  1  Salk.  205. 

{i)  Antej  p.  58. 

(tt)  2  W.  Saund.  171  ;  [2  Wms.  Notes  to  Saund.  495.] 

(ar)  Comer  r.  SheWy  8  M.  &  W.  850  ;  Kitchenman  v.  Skeel,  3  Exch.  49. 

iy)  Rightly  v.  Birch,  2  M.  &  S.  533. 

(s)  KUchenman  v.  Skcclf  ubi  tup. 
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>vhether  they  unite  or  sever  in  the  pleas  and  issues  (a).  And 
in  such  a  case,  the  measure  of  damage  is  the  gross  amount  of 
injury  which  the  plaintiff  has  received  from  all,  "  although  one 
of  them  de  facto  does  more  and  greater  wrong  than  the  others, 
yet  all  coming  to  do  an  unlawftil  act  and  of  one  party,  the 
act  of  one  is  the  act  of  all  of  the  same  party  being  present*'  (5). 
A  doubt  has,  however,  been  expressed  lately  as  to  this  latter 
doctrine.  An  action  was  brought  against  the  sheriff  and  one 
of  his  officers  jointly,  and  large  damages  given.  The  Court 
held  that  the  damages  were  not  excessive  against  the  sheriff, 
bat  that  they  would  be  against  his  officer  only  for  the  doctrine 
above  mentioned.  "  It  has  been  said,"  they  observed,  "  that  in 
an  action  of  tort  against  several  defendants  who  have  taken 
different  parts  in  the  transaction,  the  measure  of  damages 
ought  to  be  the  sum  which  ought  to  be  awarded  against  the 
most  guilty  of  the  defendants.  We  wish  to  afford  an  oppor- 
tunity for  discussing  whether  there  be  such  a  doctrine,  and  how 
far  it  applies  to  the  present  cause'*  (c).  And  it  is  quite  settled 
that  in  no  case  can  the  malignant  motive  of  one  party  be  made 
a  ground  of  damage  against  the  other  party,  who  was  altogether 
free  from  such  improper  motive.  In  such  case  the  plaintiff 
ought  to  select  the  pai-ty  against  whom  he  means  to  get 
aggravated  damages  (d). 

It  is  laid  down  in  some  old  authorities,  that  in  trespass  Contrary  deci- 
against  two,  if  the  jury  find  one  guilty  at  one  time,  and  the  "^^"■' 
other  at  another,  there  several  damages  may  be  taxed ;  but 
if  the  plaintiff  himself  confesses,  that  they  committed  the 
trespasses  severally,  there  the  writ  shall  abate  ;  and  so  there 
is  a  difference  between  finding  by  verdict,  and  confession  of 
the  party  (e).  And  so  where  one  is  found  guilty  of  one  part 
and  one  of  another  (/);  or  one  of  part  and  another  of  the 


(o)  Cocht  V.  JtwiiOTy  Hob.  66  ;  HtydotC%  caae,  11  Rep.  5,  b ;  Crane  t. 
H ummerBtone,  Cro.  Jac.  118  ;  Onslow  v.  Orchard^  Stra.  422  ;  Lowjield  v. 
Bancroft,  Stra.  910  ;  HUl  v.  Ooodchild,  5  Burr.  2790. 

(6)  11  Rep.  5,  b;  Broum  y.  AlUn,  4  Esp.  158;  Eliot  r.  AlUn,  1  C.  B. 
18 ;  Clark  v.  Newaam,  1  Exch.  131. 

(c)  Gregory  v.  Cotterell,  22  L.  J.  Q.  B.  217. 

(d)  Clark  V.  Newaam,  1  Exch.  131,  140.  See  Wright  y.  Court,  2  C.  &P. 
232. 

(c)  11  Rep.  5,  b. 

(/)  Player  V.  Warn,  Cro.  Car.  64. 
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Where  some 
pay  money  into 
court. 


"whole  {g).  And  where  entire  damages  were  found  in  snch  a 
case  against  all,  judgment  was  reversed  {h).  It  seems,  bow- 
ever,  that  this  is  not  considered  to  be  law  now.  Torts  being 
in  their  nature  several,  the  jury  may  find  any  one  guilty,  and 
acquit  the  rest;  but  if  they  find  several  guilty,  they  can  only 
convict  them  of  that  which  is  charged  against  them,  viz.,  a 
joint  offence.  Accordingly  where  several  persons  were  Bued 
jointly  for  assault  and  false  imprisonment,  two  having  taken 
the  plaintiff  into  custody,  and  delivered  him  over  to  the  third 
by  whom  he  was  detained,  it  was  ruled  that  the  attention  of 
the  jury  must  either  be  confined  to  what  took  place  at  the 
place  of  detention,  or  there  must  be  a  verdict  in  favour  of  the 
third  defendant.  And  for  this  reason,  because  the  damages 
being  joint  against  all,  the  latter  defendant  would  be  liable  to 
pay  for  an  act,  with  the  commission  of  which  he  had  nothing 
to  do  (t).  And  so  when  the  action  was  against  three,  for 
entering  a  dwelling-house  and  seizing  goods,  and  the  evidence 
proved  that  two  of  the  defendants  seized  the  goods,  and  one 
entered  the  house,  but  no  joint  trespass  was  established. 
Cresswell,  J.,  compelled  the  plaintiff's  counsel  to  elect  on 
which  trespass  he  would  go  to  the  jury.  As  soon  as  the 
plaintiff  has  proved  a  distinct  trespass  committed  by  one  of 
several  defendants,  and  by  him  alone,  and  then  tenders  evi- 
dence of  a  different  trespass,  he  is  liable  to  be  called  on'  to 
make  his  election  (k). 

2.  Where  some  plead  to  the  whole  action,  and  others  pay 
money  into  Court,  if  the  jury  find  all  guilty,  and  that  the 
sum  paid  is  enough  as  to  all,  they  must  acquit  the  party 
pleading  payment,  and  find  against  the  other  parties  with 
nominal  damages.  But  they  cannot  find  that  the  sum  is 
enough  as  to  the  party  paying  it,  and  further  damages  against 
the  others.  In  such  a  case,  if  the  tort  was  actually  a  joint 
one,  they  must  find  against  all  for  the  suiplus  left  unsatisfied 
after  the  payment  into  Court  {I), 


(g)  Austen  y.  WiUward,  Cro.  KHz.  860;  Whitwell  r.  Short,  Styl.  5. 
{h)  Ibid, 

(i)  Aaron  v.  Alexandery  3  Camp.  85 ;    Powell  v.  ffodgetts,  2  C.  &  P. 
482. 

(k)  Howard  v.  Newton,  2  M.  &  Rob.  509  ;  and  see  Bai-nard  r.  Goatlingt  1 
N.  E.  245. 

{I)  Per  PatteBon,  J.,  Walker  r.  Wooleotf,  8  C.  &  P.  852. 
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Where  damaffes  are  assessed  severally  instead  of  jointly,  How  aaBcasment 
judgment  will  be  reversed  (m) ;  but  the  plaintiflf  may  cure  it  gevenOly 
by  taking  judgment  de  meliortbus  damnis  against  one,  and  maybereme- 
entering  up  a  nolle  prosequi  against  the  others,   and  this 
whether  they  have  joined  or  severed  in  pleading  (n).    And 
this  does  not  operate  as  a  release,  which  would  enure  to  the 
discharge  of  all  (o).    Or  he  may  have  judgment  for  the  greater 
damages  against  all,  either  with  or  without  entering  a  remittitur 
as  to  the  lesser,  for  taking  the  greater  damages  operates  as  a 
remittitur  of  the  less  (/?). 

3.  Where  judgment  by  default  has  gone  against  all,  the  Judgment  by 
plaintiff  should  have  damages  assessed  by  a  single  writ  of  ^^ault  agamst 
inquiry,  if  necessary.  Where  a  plaintiff  executed  several  writs 
of  inquiry  in  such  a  case,  and  several  damages  were  given 
against  each,  it  was  held  that  if  he  had  entered  up  final  judg- 
ment upon  these  interlocutory  judgments  it  would  have  been 
erroneous.  But  upon  payment  of  costs  the  plaintiff  was 
allowed  to  set  aside  his  own  proceedings  (q). 

The  effect  of  a  judgment  by  default,  suffered  by  one  only  Judgment  by 
of  several  defendants,  differs  according  as  the  action  is  in  ^efay^**^^^ 

'  '^  one  in  contract. 

contract  or  for  a  tort.  In  the  former  case,  if  the  writ  has 
been  specially  endorsed,  the  plaintiff  may  issue  execution 
against  the  defendant  who  has  not  appeared,  in  which  case 
he  shall  be  taken  to  have  abandoned  his  action  against  the 
other  defendants.  Or  he  may  declare  against  those  who  have 
appeared,  suggesting  the  judgment  by  default,  which  shall 
then  have  the  same  operation  as  before  the  act  (r).  The 
latter  course  would  be  a  very  dangerous  one,  unless  success 
against  the  defendants  who  have  appeared  is  certain,  since  if 
he  should  fail  against  them  in  consequence  of  a  defence  which 
goes  to  the  ground  of  the  action,  he  could  not  have  judgment 
against  the  party  who  had  made  default  {s)  ;  and  he  could 
not  remedy  it  by  entering  a  rwlU  prosequi  against  those  who 
appeared  (/).    Where,  however,  the  plea  of  those  who  appear 

(m)  OmIuw  v.  Orchard,  Stra.  422  ;  Hill  v.  OoodchUd,  6  Burr.  2790. 

(n)   Walsh  v.  Biihop,  Cro.  Car.  243  ;  Rodney  v.  Strode,  Cartli.  19. 

(o)  Cro.  Car.  243  ;  Coeke  v.  Jennor,  Hob.  66. 

(/))  Johns  V.  Dodsworthj  Cro.  Car.  192  ;  SaUn  v.  Long,  1  Wils.  30. 

iq)  Mitchell  v.  Milbank,  6  T.  B.  199. 

(r)  C.  L.  P.  Act,  1852,  a.  33. 

(«)  Porter  Y.  Harris,  1  Lev.  63 ;  BouUer  v.  Furd,  1  Sid.  70. 

{/)  1  W.  Saund.  207,  a  ;  [1  Wms.  Notes  to  Saund.  215.] 
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In  tort. 


Plaintiff  cannot 
be  nonsuited 
against  those 
who  appear. 


is  a  matter  of  mere  personal  discharge,  as  bankruptcy,  in- 
solvency, ne  ungues  executor  (w) ;  or  even  where  snch  a  plea 
is  joined  with  ope  which  goes  to  the  base  of  the  action  (a:), 
teh  plaintiff  may  enter  a  nolle  prosequi  against  the  party 
pleading,  and  still  retain  his  remedy  against  the  other.  But 
infancy  is  not  such  a  plea  of  merely  personal  discharge  as  will 
allow  of  a  nolle  prosequi  being  entered,  since  it  proves  that 
there  never  was  a  binding  contract  made  by  all  the  parties, 
not  that  it  has  ceased  to  bind  one  of  them  {y).  The  proper 
course  in  such  a  case  is  to  discontinue  and  sue  the  adult 
alone  (2). 

Where  the  action  against  several  is  in  tort,  and  some  let 
judgment  go  by  default,  and  others  plead,  a  special  venire  is 
awarded,  tarn  ad  triandum  quam  ad  inquirendum^  and  the 
jury  who  try  the  issue  shall  assess  damages  against  both  (a). 
And  if  upon  the  trial  those  who  have  pleaded  should  be 
acquitted,  damages  may  still  be  assessed  against  those  who 
have  let  judgment  go  by  default  (b).  But  it  would  be  other- 
wise if  the  plea  of  those  who  appear,  not  only  operates 
as  a  defence  to  themselves,  but  shows  that  the  plaintiff  had 
no  cause  of  action  against  either,  as  that  the  goods  taken  were 
a  gift  &om  the  plaintiff  to  the  defendant,  or  a  lawful  distress 
for  rent,  or  that  the  plaintiff  had  released  one  of  the  joint- 
trespassers  (c).  It  seems,  however,  that  the  plaintiff  may,  at 
his  option,  take  judgment  against  those  who  make  default 
and  enter  a  nolle  prosequi  against  the  others  {d). 

When  there  are  several  defendants,  and  judgment  has  gone 
by  default  as  to  one  or  more,  and  the  others  plead,  the  plaintiff 
cannot  be  nonsuited  as  to  those  who  appear,  whether  the 
action  be  on  a  contract(e)  or  for  a  tort  (/).    Lord  Mansfield  said, 


(tt)  Noke  V.  Inghamy  1  Wils.  89. 

(x)  Moravia  v.  Hunttry  2  M.  &  S.  444. 

(y)  ChandUr  v.  Parkes,  3  Esp.  76  ;  Jaffray  v.  Prebain,  5  Esp.  47. 

(?)  Burgess  v.  Merrillj  4  Taunt.  468. 

(a)  11  Rep.  6,  a.  [And  this  is  also  the  proper  course  when  the  action  is 
in  contract  for  unliquidated  damages ;  Thompson  v.  Shanley,  4  Ir.  G.  L.  R.  617 ; 
2  Ch.  Arch.  Pr.  980,  9th  ed.] 

(6)  Jones  Y.  Harris,  Stra.  1108  ;  Cressy  y.  Webb,  Stra.  1222. 

(c)  Briggs  v.  Greinfeild,  Stra.  610  ;  2  Lord  Raym.  1372,  S.  C.  ;  Markr  v. 
Ayliffe,  Cro.  Jac.  134 ;  1  Inst.  125,  b. 

(rf)   Walsh  V.  Bishop,  Cro.  Car.  239,  243. 

(«)  Weller  r.  Goyton,  1  Burr.  358  ;  Bannay  v.  Smith,  3  T.  R.  662.  ^  [But 
the  contrary  was  held  subsequently  in  Murphy  r.  Donlan,  5  B.  &  C.  178.] 

(/)  Harris  v.  ButterUy,  2  Cowp.  483. 
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''  Here  was  a  jadgment  obtained  by  the  plaintiff  against  one 
of  the  defendants  already.  How  then  can  the  plaintiff  be  out 
of  court  as  to  him  ?  But  if  he  is  nonsuited  in  this  action  he 
will  be  out  of  court  as  against  both  defendants"  (g).  And  so 
it  is  laid  down  that  where  defendants  sever  in  pleading,  and 
the  plaintiff  is  nonsuited  against  one,  this  is  a  complete  dis- 
charge to  the  others  (h), 

4.  Where,  in  actions  of  tort  against  several,  they  plead  Where  eeyeral 
severally,  and  several  venire  facias  are  awarded,  the  inquest  ^       wve^  y- 
which  first  passed  shall  assess  damages  for  all,  and  the  second 

inquest  shall  not  assess  damages,  but  he  shall  be  contributory 
to  the  damages  assessed  by  the  first,  notwithstanding  he  is 
not  party  to  it  («).  The  word  "contributory,"  as  used  by 
Lord  Coke  in  this  passage,  of  course  means  only  "subject"  to 
the  judgment,  for  there  can  be  no  contribution  for  damages 
among  wrong-doers  {k), 

5.  Where  there  has  been  a  demurrer  by  one  defendant,  and  Where  one 
an  issue  in  fact  by  the  other,  the  jury  who  try  the  issue  in  ^®™""- 
fact  must  also  assess  damages  contingently  upon  the  demurrer. 

And  if  they  return  an  absolute  verdict  against  both  defendants, 
it  will  be  set  aside  with  costs  for  irregularity,  and  a  new  trial 
granted  (/). 

6.  When  all  the  defendants  appear  at  the  same  time,  to  Where  all 
try  the  same  issues,  if  the  plaintiff  has  a  verdict  against  all,  *pp®*^' 
no  difficulty  arises.    Where  in  an  action  on  a  contract  he  fails 

to  prove  his  case  against  one,  he  will  be  nonsuited  (m).  But 
if  this  failure  arises  merely  from  misjoinder,  he  will  be 
allowed  to  amend,  either  before  or  at  the  time  of  trial,  by 
leave  of  the  Court  or  a  judge,  provided  no  injustice  will  be 
done  thereby  (n).  Where,  however,  the  action  is  for  a  tort, 
a  failure  against  one  is  no  ground  for  nonsuit  against  the 
others  (o\  unless  the  gist  of  the  action  is  a  contract     If  so, 


(g)  1  Burr.  869. 

(h)  Parhr  v.  Lawrence^  Hob.  70  ;  Slowlty  v.  EveUt/f  Hob.  180  ;  Snow  r. 
Comoy  1  Stra,  507,  BuD.  N.  P.  20. 

(t>  11  Rep.  6,  a. 

(k)  Merry  weather  v.  Nixan,  8  T.  R.  186. 

{I)  Thompsim  v.  Pereival,  2  B.  &  Ad.  968. 

(m)   Weall  y.  King,  12  East,  452. 

(n)  C.  L.  P.  Act,  1852,  b.  87. 

(o)  Bretherton  y.  Wood,  8  B.  &  B.  54 ;  Pom  y.  Shipton,  8  A.  &  K 
963. 
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the  form  of  it  in  tort  makes  no  difference  as  to  the  right  of 
the  parties  to  have  a  judgment  against  all  (/?). 
Former  recovery        But  although  in  tort  the  plaintiff  may  proceed  against  any 
in  tort.  ^f  ^YiQ  wrong-doers  separately,  a  recovery  against  one  will  be 

a  bar  to  an  action  against  any  other  whom  he  might  have 
joined  in  the  same  action  ;  for  by  the  judgment  the  damages 
are  converted  into  certainty  (q).  But  the  mere  pendency  of 
an  action  against  one  is  no  answer  to  an  action  against 
another  (r),  whether  in  contract  or  on  a  tort. 
Verdict  for  HI.  We  have  seen  before  {s)  that  no  greater  damages  can 

th^are^ck^d.  ^  given  than  are  alleged  in  the  declaration.    If  the  jury  give 

more  it  will  be  error,  and  the  judgment  will  be  reversed  (/). 
The  plaintiff  may,  however,  cure  this  defect  himself  before 
judgment,  by  entering  a  remittitur  of  the  excess  («).  After 
judgment  the  party  cannot  himself  make  the  amendment,  but 
the  Court  will,  in  the  exercise  of  their  authority  to  amend, 
allow  him  to  become  their  instrument  for  that  purpose  ;  and 
this  they  will  do,  even  in  a  subsequent  term,  and  after  error 
brought  on  this  very  account,  and  joinder  therein  (x). 

Where,  by  mistake,  the  damages  have  been  laid  at  too  srntdl 
a  sum,  and  the  jury  have  found  a  larger  amount,  the  Court 
will  not  amend  the  defect  by  increasing  the  damages  laid  in 
the  declaration  to  the  right  amount  after  verdict,  though  the 
mistake  is  palpable  on  the  face  of  the  record;  but  they  will 
allow  a  new  trial  on  payment  of  costs  by  plaintiff,  and  with 
leave  to  amend  the  declaration  (y). 
Double  and  tre-  IV.  There  are  various  statutes  which  give  double  and  treble 
ble  damages.  damages  agaiust  a  person  violating  their  provisions.  For  in- 
stance, treble  damages  are  given  for  a  forcible  entry  into  the 

(p)  Wtally,  King,  ubisup.;  Powell  r.  Layton^  2  N.  R.  369. 

(q)  MortorCB  east,  Cro.  Eliz.  80  ;  Brown  r.  Wootton,  Cro.  Jac.  74  ;  Cocke 
V.  JennoTy  Hob.  66  ;  Ltchmert  v.  Fletcher ,  1  C.  &  M.  634 ;  King  v.  Hoare, 
18  M.  &  W.  604  ;  Brinsmead  r.  Harriswi,  L  R.  6  C.  P.  584 ;  40  L.  J.  C. 
P.  281 ;  affd.  41  L.  J.  C.  P.  190. 

(r)  Henry  v.  Goldney,  15  M.  &  W.  494  ;  ovemiling  Boyce  r.  Douglass,  1 
Camp.  60. 

(«)  jinte,'p.  97. 

{t)  1  RoU.  Abr.  578  ;  Persival  v.  Spencer,  Yelr.  45 ;  Bdblins  v.  KimUe, 
1  Bulstr.  49  ;  Cheveley  r.  Morris,  2  W.  Bl.  1300. 

(«)  Coy  V.  Bymas,  2  Stra.  1171  ;  Mills  v.  FtinneU,  2  B.  &  C.  899. 

(x)  Pickwood  V.  Wiight,  1  H.  Bl.  643;  Usher  v.  Dansey,  4  M.  &  a 
94.      For  the  principle  of  these  anjcndraent<«,  see  post,  ch.  19. 

(y)  Tondinson  v.  Blurlcsmith,  7  T.  R.  132;  TtlbsY.  Barron,  4  M.  *  Gr. 
844. 


DOUBLE   AND   TREBLE   DAMAGES.  441 

lands  of  the  plaintiff  (z),  or  for  extortions  by  sheriffs,  coroners, 
and  oificers  of  that  nature  (a),  or  for  an  improper  impounding 
of  a  distress  (^),  or  where  a  verdict  is  found  for  the  defendant 
in  replevin,  where  a  distress  has  been  taken  for  poor-rates  (c). 
And  so  double  damages  are  given  for  distraining  the  plaintiff's 
goods,  no  rent  being  due  (d).  And  treble  damages  for  [pound 
breach  or]  rescuing  a  distress  (e).  In  all  these  cases  the 
practice  is  to  take  the  sum  returned  by  the  jury,  and  without 
any  further  communication  with  them,  to  double  or  treble  the 
amount  (/). 

V.  Having  now  gone  through  the  practice  according  to 
which  a  jury  ought  to  assess  damages,  it  remains  to  notice 
the  manner  in  which  any  omission  by  them  so  to  do  may  be 
supplied. 

The  law  upon  this  point  was  laid  down  in  an  old  case  as  When  a  writ  of 
follows:  "Where  the  matter  omitted  to  be  inquired  by  the  i^<i«^i^"°ay 

^  •^  assess  damages 

principal  jury  is  such  as  goes  to  the  very  point  of  the  issue,  in  place  of  the 
and  upon  which,  if  found  by  the  jury,  an  attaint  will  lie  P^nc^pa^  J^ry. 
against  them  by  the  party,  if  they  have  given  a  false  verdict, 
there  such  matter  cannot  be  supplied  by  a  writ  of  inquiry, 
because  thereby  the  plaintiff  may  lose  his  action  of  attaint  (g), 
which  will  not  lie  upon  an  inquest  of  office.  But  where  the 
matters  omitted  to  be  inquired  by  the  jury  do  not  go  to  the 
point  in  issue,  or  necessary  consequence  thereof,  but  are 
things  merely  collateral,  as  damages  in  replevin  for  poor- 
rates,  and  the  four  usual  inquiries  on  a  q'uare  impedit,  such 
may  be  inquired  of  by  a  subsequent  writ  of  inquiry,  because 
if  the  same  had  been  inquired  into  by  the  principal  jury,  it 
would  have  been,  as  to  those  particulars,  no  more  than  an 
inquest  of  office,  upon  which  an  attaint  does  not  lie  "  {h). 


(2)  8  Hen.  VL  c.  9, «.  6 ;  Dyer,  214,  a,  pi.  45. 

(a)  13  Hen.  VL  c.  10,  s.  11  ;  29  Eliz.  c.  4  ;  Bi-unsden*s  {Bampttecrs) 
case,  Gro.  Car.  438,  448. 

(6)  1  &  2  Ph.  &  M.  c.  12,  8,  1. 

(c)  48  Eliz.  c.  2,  8.  19 ;  Newman  v.  Barnard,  10  Bingh.  274  ;  ante,  p. 
820. 

{d)  2  W.  k  M.  sess.  I.  c.  5,  s.  6  ;  Masters  v.  Parris,  1  C.  B.  715. 

(«)  2  W.  &  M.  sess.  I.  c.  5,  s.  4 ;  Anon,  Lord  Eaym.  342  ;  Lawson  v.  Storie, 
Salk.  205. 

(/)  Attomey-Oeneral  v.  Hatton,  13  Pri.  476,  M*CieU.  214  ;  Buckle  y. 
Bewes,  4  B.  &  C.  154,  Bro.  Dam.  pL  70. 

(-7)  Now  abolished  by  6  Geo.  IV.  c.  50,  s.  60. 

(h)  Herbert  v.  Waters,  Carth.  362. 
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CASES   IN   WHICH   A  WRIT  OF   UsQUIUY 


Coofession. 


Demurrer  to 
evidence. 


Hence  no  writ  of  inqniry  can  issue  where  the  jury  have 
omitted  to  assess  damages  in  detinue  or  trespass  (t) ;  or 
libel  (k) ;  or  on  a  bond  conditioned  for  the  performance  of 
covenants  within  statute  8  &  9  W.  III.  c.  11  (Q ;  or  in  as- 
sumpsit, though  the  only  issue  be  on  a  plea  of  abatement  (m). 
But  in  all  these  a  venire  de  novo  must  be  awarded.  Nor  can 
an  omission  to  assess  damages  on  the  traverse  to  a  retam  to 
a  mandamus  be  supplied  {n).  Where,  however,  in  snch  a 
case  as  that  last  mentioned,  the  jury  had  omitted  to  give 
nominal  damages,  but  the  omission  to  mention  them  to  the 
jury,  and  to  enter  them  as  part  of  the  associate's  minutes,  was 
accidental,  the  judge  having  intended  so  to  direct  them,  it  was 
held  that  the  judge  was  justified  in  ordering  Is.  damages  to  be 
entered  on  the  postea  {o). 

Where  damages  are  not  the  only  thing  to  be  recovered,  as 
in  actions  of  debt,  or  for  an  annuity,  an  omission  or  defect  in 
their  assessment  may  be  remedied  by  a  release  (p),  which  may 
be  entered  at  any  time  before  judgment  {q).  But  if  the  juty 
do  not  assess  damages,  where  damages  alone  are  recoverable, 
the  defect  cannot  be  aided  by  a  release  (r). 

On  the  other  hand,  where  the  plaintiff  has  had  a  verdict, 
and  damages  assessed  upon  an  immaterial  issue,  upon  which 
judgment  would  be  arrested,  or  even  where  judgment  has 
gone  for  the  defendant,  still,  if  enough  appears  upon  the 
pleadings  to  entitle  the  plaintiff  to  judgment  by  confession,  a 
writ  of  inquiry  may  issue  to  assess  new  damages  («).  And 
the  plaintiff,  even  without  leave  of  the  Court,  may  execute  a 
writ  of  inquiry  to  assess  damages,  where  the  circumstances 
of  the  case  have  entitled  him  to  enter  up  judgment  non  obstante 
veredicto  (t).  So  on  a  demurrer  to  the  evidence,  the  jury  may 
inquire  conditionally  of  the  damages,  or  a  writ  of  inquiry 


(i)  lOEep.  1]9. 

\k)  Clement  v.  LewUf  3  B.  &  B.  297. 
{I)  Hardy  v.  Bern,  5  T.  R.  640,  686. 
(m)  Eichom  v.  Le  MaistrCy  2  WUs.  367. 
(«)  Kynastony.  Mayor  of  Shiewsbury,  2  Stra.  1061. 
(o)  Scff.  V.  Fall,  1  Q.  B.  636. 
(p)  11  Rep.  66,  a. 
(q)  2  Roll.  75. 
(r)  Com.  Dig.  Dam.  E.  8. 

(»)  L<iey  V.  Reynolds,  Cro.   Eliz.   214  ;   Jonet  v.   Bodinner,  Carth.  370  ; 
Broome  v.  Rice,  2  Stra.  873. 

(0  Shephard  v.  Ilalh,  2  Dowl.  453. 
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may  issue  (u) ;  or  in  an  action  of  dower  unde  nihil  hdbet  {x). 
In  replevin,  where  the  plaintiff  is  nonsuited  or  has  verdict  Replevin, 
against  him,  the  defendant  cannot  haye  judgment  under  17 
Car.  IT.  c.  7,  for  the  arrear  of  rent,  or  the  value  of  the  dis- 
tress, unless  the  jury  empannelled  to  try  the  issue  shall  have 
inquired  into  the  amount  (y).  But  in  every  other  case  of 
replevin,  the  omission  of  the  jury  to  find  damages  for  the 
defendant,  whether  under  statutes  7  H.  VI IT.  c.  4,  and  21 
H.  VIII.  c.  10,  or  under  43  Eliz.  c.  2,  sect.  19,  may  be 
remedied  by  a  writ  of  inquiry  {z).  Of  course  where  an  act, 
authorising  a  distress  for  local  purposes,  gives  the  avowant  no 
damages  in  case  of  success,  no  inquiry  is  required,  or  can  take 
place  («). 

Where  the  plaintiff  has  a  verdict  in  detinue,  the  jury  should  Detinue, 
assess  the  value  of  each  article  separately  (J),  and  if  they  do 
not,  a  writ  of  inquiry  cannot  supply  the  defect  (c).  But  it 
would  appear  that  the  rule  may  be  otherwise  where  there  is  a 
judgment  by  default.  The  latter  point  arose  in  a  recent  case. 
In  an  action  of  detinue,  judgment  had  gone  by  default.  The 
plaintiff  sued  out  a  writ  of  inquiry,  and  the  jury  taxed 
damages  for  the  detention,  but  not  the  value  of  the  goods. 
Final  judgment  was  issued  for  a  restitution  of  the  goods,  or 
their  value  (not  stating  any),  and  for  damages  and  costs.  On 
error  it  was  held,  first,  that  the  judgment,  though  imperfect, 
was  still  final,  and  consequently  a  remittitur  could  not  be 
entered.  Secondly,  that  though  probably  the  Court  below 
might  have  awarded  a  fresh  writ  of  inquiry,  the  Court  of 
Error  could  not  do  so,  as  they  had  no  authority  to  amend  the 
judgment  against  the  plaintiff  in  error  in  favour  of  the  de- 
fendant in  error  {d).    Thirdly,  that  the  Court  of  Error  could 


(u)  Darrose  v.  Ne\obotty  Cro.  Gar.  48;  Sir  Jaraet  Harhtrt^a  case,  Skinn. 
595. 

(x)  Say.  Dam.  126. 

(y)  See  ante,  p.  320. 

(z)  Qilb.  Distress,  193  ;  HarcoviH  v.  Weeks,  5  Mod.  77  ;  Herbert  t. 
Waters,  Carth.  362  ;  DeweU  v.  Marskcdl,  3  Wils.  442  ;  Valentine  v.  Fawcett, 
2  Stra.  1021  ;  and  see  Wright  v.  Lewis,  9  Dowl.  183. 

(a)  Goiobed  v.  Wool,  6  M.  fc  S.  128. 

(6)  Pawfy  V.  Holbj,  2  W.  Bl.  853. 

(c)  10  Rep.  119,  b  ;  Herbert  v.  Watei-s,  1  Salk.  205. 

(d)  But  now  Courts  of  EiTor  have  in  all  cases  power  to  give  such  judgment^ 
and  award  such  process,  as  the  Court  from  which  error  is  brought  ought  to 
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not  divide  the  judgment,  bo  as  to  allow  the  plaintiff  below 
to  take  out  execution  for  his  damages  and  costs  alone.  Con- 
sequently judgment  was  reversed  (e). 

have  done,  without  regard  to  the  party  alleging;  error,  Ck)minon  Lav  Frooedure 
Act,  1852,  B.  157. 

(c)  PkiUipt  V.  JoneSf  15  Q.  B.  869, 


CHAPTER  XIX. 

POWERS  OF  TfiE  COURT  OR  JUDGK  IN  REGARD  TO  DAMAGflSS. 


1.  Right  to  Begin, 

2.  Directhig  the  Jury* 
8.  ATiunding  the  Postea, 


4.  Increasing    or   Abridging   Da* 

mages. 

5.  New  Trial* 


The  last  subject  we  have  to  consider  is  the  part  which  may 
be  taken  by  the  Court  or  a  judge  in  respect  to  damages ;  their 
duties  and  their  powers.  It  will  be  found  that  tery  important 
functions  of  this  sort  may  be  exercised,  both  during  and  after 
trial. 

1.  A  matter  of  very  considerable  importance  to  the  plaintiflT  Right  to  begin, 
in  many  cases,  is  the  right  to  begin.    Many  of  the  principles 

upon  this  point  are  quite  unconnected  with  the  topics  dis- 
cussed in  this  treatise.  There  is  one,  however,  directly  rele- 
vant, viz.,  the  rule,  that  no  matter  on  whom  the  proof  of  the 
issue  may  be  thrown  by  the  pleadings,  the  plaintiff  must 
begin  whenever  he  proceeds  for  unascertained  damages  (a). 
When,  however,  the  affirmative  issue  rests  in  other  respects 
upon  the  defendant,  if  the  plaintiff's  counsel  will  not  undertake 
to  offer  proof  of  substantial  damages,  the  right  to  commence 
then  passes  to  the  defendant  (ft).  But,  even  where  the  judge 
has  ruled  wrongly  upon  this  point,  a  new  trial  will  not  be 
granted,  unless  manifest  injury  has  been  done  to  the  party 
against  whom  he  decided  (c). 

2.  Another  imperative  duty  resting  upon  the  judge  at  Nisi  Directing  the 
Prius  is  to  direct  the  jury  as  to  any  rule  of  law  by  which  they  ^^^' 

{a)  Mercer  v.  WhaU,  6  Q.  B.  447  ;  Edge  v.  Biliary,  8  C.  &  K.  43. 
(6)  Chapman  y.  Rawton,  8  Q.  B.  673. 

(e)  Edwards  v.  Matthewt,  4  D.  &  L.  721  ;  Brandford  v.  Freemtui,  5 
Exch.  734. 


440 


AMENDIKG   THE   POSTEA. 


Powers  of 
amendment. 
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ought  to  be  governed  in  their  assessment  of  damage&  Any 
omission,  mistake,  or  indefiniteness  in  this  respect,  in  conse- 
quence of  which  the  jury  have  gone  astray,  will  be  set  right  by 
a  new  trial  (d),  and  this  whether  the  point  has  been  taken  at 
the  time  of  trial  by  counsel  or  not  (e). 

3.  It  sometimes  becomes  most  important  to  procure  an 
amendment  of  the  postea ;  as,  for  instance,  where  the  oflScer 
of  the  Court  had  entered  nominal  damages  by  mistake,  where 
substantial  had  been  given  (/),  or  where  the  declaration  laid 
the  damages  at  lOOZ.,  and  in  the  Nisi  Prius  record  they  were 
stated  to  be  1005.  {g),  or  where  the  jury  have  not  assessed  the 
value  of  the  articles  separately  in  detinue  (A),  or  where  general 
damages  have  been  assessed  upon  a  declaration  in  which  some 
counts  are  bad  (t).  The  rule  upon  this  latter  point  has  been 
laid  down  as  follows.  **  If  there  is  only  evidence  at  the  trial 
upon  such  of  the  counts  as  were  good  and  consistent,  a  general 
verdict  might  be  altered  from  the  notes  of  the  judge,  and 
entered  only  on  those  counts.  But  if  there  is  any  evidence 
which  applies  to  the  other  bad  or  inconsistent  counts  (as,  for 
instance,  in  an  action  for  words,  where  some  actionable  words 
are  laid,  and  some  not  actionable,  and  evidence  given  of  both 
sets  of  words,  and  a  general  verdict) ;  there  the  postea  cannot 
be  amended,  because  it  would  be  impossible  for  the  judge  to  say 
on  which  of  the  counts  the  jury  had  found  the  damages,  or  how 
they  had  apportioned  them.  In  such  a  case  the  only  remedy 
is  by  awarding  a  venire  de  novo  "  (k). 

Formerly  it  seems  that  the  practice  was  to  apply  to  the 
Court  in  which  the  record  was,  to  make  the  required  amend- 


k 


{d)  Blake  v.  Midland  By,  Co.,  18  Q.  B.  9S ;  HadUy  y.  BaxendaU,  9 
Exch.  841. 

(c)  Knight  v.  Egerton,  7  Exch.  407. 

(/)  Ne\oc(tmhe  v.  Ch'ten,  2  Stra.  1197. 

{g)  8  Rep.  157,  a. 

{k)  Sand  ford  v.  Aleock,  10  M.  &  W.  689. 

(t)  Eddowes  v.  Hophtrn^  1  Dougl.  877. 

(*)  Per  Buller,  J.,  uU  sup.  In  Williams  v.  Breedon,  1  R  &  P.  329,  it 
was  held,  that  where  damages  were  assessed  generally  on  seTeral  counts,  one 
of  which  was  bad,  the  postea  might  be  amended  from  the  judge's  notes,  eTen 
though  evidence  applicable  to  the  bad  counts  had  been  given,  if  it  appeared, 
in  fact,  that  the  jury  had  calculated  damages  on  evidence  only  applicable  to 
the  good  counts.  But  this  decision  must  be  considered  as  oveiruled,  Spencer 
V.  Ooter,  1  H.  Bl.  78 ;  Empson  v.  Orijin,  11  A.  &  E.  186;  Reg.  v.  Yirrier, 
12  A.  &  E.  331. 
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ment  (/).    The  modern  practice,  however,  has  long  establiBhed 

that  the  proper  course  is  to  apply  to  the  judge  who  tried  the 

cause,  in  order  that  he  may  amend  such  entry  by  making  it 

conformable  with  what  took  place  at  the  trial  (m).    And  his  His  decLiion  is 

determination  cannot  be  reviewed,  because  the  Court  has  no 

power  to  compel  a  production  of  his  notes  (n).    And  for  the 

same  reason,  the  Court  cannot  amend  a  postea  by  the  notes  of 

an  arbitrator  ((?).    The  only  remedy  in  a  case  where  such  an 

amendment  has  been  wrongly  made,  is  to  induce  the  judge  who 

tried  the  cause  to  rescind  his  own  order  (p). 

Perhaps,  however,  this  rule  may  extend  no  further  than  the 
reason  given  for  it.  In  one  case,  where  by  consent  at  trial  the 
plaintiff  had  entered  his  verdict  on  two  counts,  and  then 
applied  to  the  judge  to  confine  it  to  one,  he  refused,  but  re- 
ferred the  case  to  the  Court,  to  which  he  transmitted  his  notes. 
The  Court  made  the  proposed  amendment.  Tindal,  C.  J.,  said, 
*'  If,  indeed,  damages  could  have  been  given  on  the  second 
count  which  could  not  have  been  given  on  the  first,  we  should 
not  do  what  is  requested  without  the  concurrence  of  the  judge 
who  tried  the  cause ;  but  looking  at  the  two  counts  we  perceive 
that  the  cause  of  action  in  both  is  the  same  ;  the  charters  set 
out  are  the  same  ;  and  the  damages  given  must  have  been  on 
the  same  account.  The  two  counts  are  merely  different 
modes  of  stating  the  same  cause  of  action"  {q).  Here  it 
is  plain  that  their  decision  did  not  rest  upon  the  judge's 
notes,  and  could  not  have  been  impeded  had  those  notes  been 
withheld. 

The  application  may,  however,  be  made  to  the  judge  in 
Court,  that  he  may  have  the  assistance  of  the  other  judges  (r) ; 

(I)  Eliol  y.  Shypp,  Cro.  Car.  838  ;  Hankey  v.  Smith,  Barnes,  449 ;  Mayo 
V.  Archer f  1  Stra.  613  ;  Newcombe  v.  Oreerif  2  Stnu  1197  ;  Spencer  v.  Ooter, 
ubi  sup. ;  Eddovfes  y.  HoplcinB,  uhi  $rtp,  ;  Peirie  v.  Homnay,  S  T.  B.  659 ; 
WiUiamt  v.  BreedoUf  ubi  tup. 

(m)  Newlon  v.  Harland,  1  M.  &  Qr.  958;  Emett  ▼.  Erown,  4  Bingh. 
N.  0.  162  ;  ScauguU  v.  Campbell,  1  Chitt.  283. 

in)  Sandfordy,  Aleock,  10  M.  &  W.  689  ;  Graham  v.  Eowham,  1  Chitt. 
284,  n.  ;  Elair  v.  Street,  2  Ad.  &  £11.  329  ;  JNewton  y.  Uarland,  ubi  sup,  ; 
Daintry  v.  Brocklehurst,  S  Exch.  691.  Contra,  Empson  v.  Griffin,  11 
A.  &  E.  186. 

(o)  Scouffull  V.  Campbell,  ubi  sup. 

(p)  KUner  r.  Bailey,  5  M.  &  W.  885. 

{q)  Henley  v.  Mayor  of  Lym>e  Regis,  6  Bingh.  100. 

(r)  BaiTison  r.  King,  1  B.  &  A.  163. 
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9 

and  where  the  judge  who  tried  the  cause  has  left  the  bench,  the 
amendment  may  be  made  by  the  Court  from  his  notes  («). 

The  postea  may  not  only  be  amended  by  the  judge's  notes, 
but  by  those  of  the  associate,  or  clerk  of  assize  (/),  or  by  those 
of  the  under-sheriff  who  tried  the  cause ;  but  in  the  latter  case 
the  application  is  made  to  the  Court  (u). 

The  amendment  must,  however,  be  made  from  some  docu- 
ment written  at  the  time.  Formerly  it  was  held  that  it  could 
be  made  from  the  judge's  recollection  (ir),  but  this  is  now  over- 
ruled (y),  and  the  judge's  notes,  taken  at  the  time,  are  conclu- 
sive, and  no  affidavits  can  be  received  to  explain  or  contradict 
them  (z). 

But  although  amendments  of  this  nature  are  allowed  in 
order  to  carry  out  the  intention  of  the  jury,  by  making  the 
verdict  what  they  meant,  and  had  virtually  found  (a),  the 
yerdict  cannot  be  altered  unless  it  clearly  appears  that  the 
alteration  would  be  agreeable  to  the  intention  of  the  jury  {h). 
Therefore,  where  in  an  action  on  2  &  3  Ed.  VI.  c.  13,  which 
gives  treble  value  for  not  setting  out  tithes,  the  jury  found  a 
verdict  only  for  the  single  yalue,  it  was  held  that  the  postea 
could  not  be  amended  by  entering  the  verdict  for  the  treble 
value  ip).  But  where  the  plaintiff  was  entitled  to  treble 
damages,  and  the  jury  found  a  sum  as  and  for  single  damages 
specifically,  the  Court  allowed  the  amount  to  be  trebled  {d) ; 
but  there  the  Court  only  gave  the  finding  of  the  jury  its  legal 
effect  («).  This  intention  can  only  be  ascertained  by  what  has 
passed  in  open  Court.  If  the  jury  deliver  one  yerdict,  affidavits 
from  them  cannot  be  received  to  show  that  they  intended  to 
deliver  another  (/). 


(«)  Rickardton  y.  Melluh,  S  Bingh.  834. 

{t)  R.  V.  Keatf  1  Salk.  47  ;  Partont  v.  GUI,  ibid.  51 ;  Pedley  v.  Framptot^ 
2  Chitt.  165  ;  Sandford  v.  Porter,  ibid.  351. 

(tt)   Wallis  y.  Ooddard,  2  M.  &  Qv.  912. 

ix)  Eliot  y.  Shypp,  Cro.  Car.  838. 

{y)  R.  y.  Virrier,  12  Ad.  &  EU.  837. 

{z)  Everett  y.  YoudU,  4  B.  &  Ad.  681  ;  R.  y.  OrwU,  5  B.  &  Ad.  1081. 

(a)   WaUit  y.  Goddard,  ubi  sup. 

lb)  Spencer  t.  Goter,  1  H.  Bl.  78  ;  Reece  v.  Lee,  7  Moo.  269 ;  Ernest  y. 
Brown,  4  Bing.  N.  C.  167 ;  BuU.  N.  P.  320. 

(t)  Sandford  v.  Clarke,  2  Chitt.  351. 

(d)  Baldwyn  dfc  Girrie's  Case,  (Jodb.  245. 

(e)  2  M.  &  W.  199. 

(/)  Jackson  y.  Williamson,  2  T.  B.  281  ;  Benilejf  y.  Fleming,  1  C.  B. 
479  ;  Raphael  y.  Bank  of  England,  17  C.  B.  161. 
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Where  on  judgment  on  demurrer  for  plaintiflF,  he  enters  up 
judgment  for  himself  on  two  counts,  and  afterwards  discovers 
an  error  in  one,  he  may  undo  his  own  act,  and  enter  judgment 
for  the  defendant  on  the  bad  count  {g).  But  where,  in  a  penal 
action,  plaintiff  entered  the  verdict  for  the  penalty  on  a  bad 
count,  the  Court  held  that  he  could  not  amend,  by  applying  it 
to  another  count  which  was  good,  though  it  was  proved  by  the 
evidence  {h). 

The  last  remarks  which  it  is  necessary  to  make  upon  the 
subject  of  amendments,  relate  to  the  time  at  which  they  may 
be  made. 

Formerly  it  was  held  that  where  damages  were  assessed  At  what  time  the 
generally  upon  defective  counts,  the  postea  could  not  be  ^^^^^^^  ™*^ 
amended  after  judgment  (t),  at  all  events  unless  the  amend- 
ment was  made  in  the  same  term  in  which  the  judgment  was 
entered  up  {k).  This  seems  to  have  been  on  the  idea  that 
such  amendments  were  made  by  the  common  law  authority  of 
the  judges,  which  can  only  be  exercised  in  the  same  term, 
while  the  record  is  in  the  breast  of  the  judges,  and  not  in  the 
roll  (Q.  It  is  now,  however,  settled  that  such  amendments 
are  made,  not  at  common  law,  but  by  virtue  of  the  statutes  of 
misprision,  14  Ed.  III.  c.  6 ;  9  Hen.  V.  c.  4 ;  4  Hen.  VI.  c.  3  ; 
8  Hen.  VI.  cc.  12  &  15,  which  enacted  that  the  king's  judges 
of  the  courts  in  which  any  record  for  the  time  shall  be,  shall 
have  power  to  examine  such  record,  and  to  amend  all  that 
which  to  them  in  their  discretion  seemeth  to  be  misprision  of 
the  clerks  in  such  record,  so  that  by  such  misprision  of  the 
clerk  no  judgment  shaU  be  reversed  or  annulled.  This  was 
very  clearly  laid  down  in  a  modem  case  (m).  There  Patte- 
son,  J.,  said, ''  It  is  said  that  a  judgment  cannot  be  amended 
after  the  term  in  which  it  has  been  entered  up^  unless  the 
error  to  be  amended  is  a  mere  misprision,  and  that  the  error 
in  this  case  is  no  misprision.  In  one  sense  it  certainly  is  not 
misprision,  for  it  agrees  with  the  postea,  and  the  only  mistake 

ig)  Spicer  r.  Teatdale,  2  B.  &  P.  49. 

(A)  JloUoway  ▼.  Bennet,  3  T.  B.  448  ;  Hardy  y.  Catheart,  5  Taunt.  11. 
(t)  Momington  r.  Try^  Oro.  Eli2.  Ill ;   Sandiford  v.  Bean^  2  Bac  Abr. 
600  ;  Chant  r.  AstU,  2  Dong.  780. 
{k)  Ray  ▼.  Litter,  Andr.  351 ;  Cheteley  ▼.  Morris,  2  W.  Bl.  1300. 
(0  8  Rep.  157,  a. 
(nt)  Bowerg  y.  Nixon^  12  Q.  E  546,  557. 
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was  in  the  postea  itself.  Bat  as  soon  as  the  postea  had  been 
amended  by  the  proper  authority,  there  was  a  yariance  between 
the  postea  and  the  judgment.  Now  this  variance  was  in  the 
nature  of  a  misprision,  and  it  was  properly  amended  by  making 
the  judgment  conformable  to  the  postea."  And  Erie,  J.,  said, 
**  Take  the  matter  up  at  the  time  of  trial.  The  judge  ought 
to  make  a  note  of  the  verdict,  and  this  note  is  to  be  pat  out 
formally  in  the  postea ;  and  afterwards  the  officer  is  to  enter 
up  judgment  according  to  the  postea.  On  reference  to  the 
learned  judge's  notes,  it  turned  out  that  the  postea  was  not 
according  to  his  note  of  the  verdict.  That  was  a  misprision 
which  ought  to  be  amended.  Then  the  judgment  was  not 
according  to  the  postea.  That  was  another  misprision,  which 
oaght  to  be  amended."  Those  errors  which  are  amendable 
under  these  statutes  are  amendable  as  well  after  as  before 
judgment  (n) ;  even  where  several  terms  have  elapsed,  and 
after  error  brought  and  joinder  in  error,  and  argument  (0). 
And  the  Court  of  Error  will  amend  the  judgment  returned  to  it 
by  the  amended  record  in  the  court  below  (p).  And  they  have 
no  authority  to  question  the  propriety  of  such  amendment  (q). 
They  will  also  postpone  delivering  their  own  judgment,  to 
allow  time  for  an  amendment  (r). 

Ko  fixed  limit  seems  to  be  assigned  to  the  time  during 
which  such  amendments  may  be  made.  In  Doe  v.  Perkins 
and  Bowers  v.  Nixon  (5),  it  was  said  that  the  amendment 
might  be  made  at  any  time.  Where,  however,  eight  years  had 
elapsed  after  the  judgment,  and  after  the  plaintiff's  attention 
had  been  pointed  to  the  mistake  by  a  writ  of  error,  and  no 
application  to  amend  was  made  till  after  reversal  of  the  judg- 
ment on  error,  leave  to  amend  was  refused  (/).  Lord  Ellen- 
borough  said,  "  The  moment  the  writ  of  error  was  brought,  it 


(n)  8  Rep.  157,  b. 

(0)  8  Rep.  162,  a;  Shorty.  Coffin,  5  Burr.  2730;  Peirie  v.  ffannay,  3 
T.  R.  659  ;  Doe  v.  Perkins,  ib.  749  ;  Hai^ly  v.  Catheart,  1  Marsh.  180 ; 
Usher  v.  Dansey,  4  M.  &  S.  94  ;  Richardson  v.  Mellish,  3  Bingh.  834 ; 
[WUldnsony,  Sharland,  11  Ex.  33.] 

(p)  8  Rep.  162,  a  ;  Mellish  v.  Richardson,  7  B.  &  C.  819. 

(q)  MeUish  T.  Richardson,  9  Bingh.  125 ;  1  Gl.  &  Fin.  224 ;  [TeUey  ▼. 
Wanless,  L.  R.  2  Ex.  at  p.  279  ;  36  L.  J.  Ex.  at  p.  155.] 

(r)  Bowers  v.  Nixon,  12  Q.  B.  546 ;  Gregory  v.  OaUereU,  25  L.  J.  Q.  B. 
S3,  37. 

{s)  Ubisup. 

(0  Harrison  r.  King,  1  B.  &  A.  161. 
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was  notice  to  a  man  who  did  not  sleep  the  sleep  of  death  over 
his  rights."  The  fact  of  notice  would  probably  be  the  test, 
for  in  another  case,  where  a  similar  application  was  made 
nearly  a  year  after  trial,  when  the  question  arose  in  the  third 
term  after  judgment,  on  the  taxation  of  costs,  it  was  held  that 
the  application  was  in  time.  Tindal,  C.  J.,  remarked  that 
"  probably  he  did  not  feel  hurt  by  the  form  of  the  verdict,  till 
the  pressure  arose  upon  the  question  of  costs  "  (w). 

It  appears  also  to  be  doubtful  whether  such  amendment  can 
be  made  after  judgment  has  been  reversed  on  error.  In 
Richardson  v.  Mellish  (x),  the  postea  was  amended  before  the 
reversal,  though  the  judgment  was  not  amended  in  accordance 
with  the  postea  till  after  the  reversal.  In  R.  v.  Carltle  (y),  an 
amendment  was  allowed  after  reversal.  That,  however,  was  a 
criminal  case,  and  the  Attorney-General,  who  represented  the 
crown,  consented  to  it.  In  Harrison  v.  King  {z)  such  an 
amendment  was  refused,  not  apparently  so  much  upon  the 
special  ground  that  the  judgment  was  reversed,  as  on  the 
general  principle  of  laches  on  the  part  of  the  plaintiff.  In  a 
later  case  a  similar  refusal  was  given  (a).  Ko  decision,  how- 
ever, was  pronounced  as  to  the  power  to  make  such  an  amend- 
ment, though  it  was  certainly  very  much  doubted.  There 
were  many  circumstances  in  the  case  decisive  against  its  being 
allowed.  The  plaintiff  had  himself  elected  the  count  on  which 
he  would  enter  up  judgment,  after  repeated  discussions  before 
the  judges,  and  was  therefore  bound  by  his  own  choice  {h). 
The  postea  had  also  been  settled  with  considerable  care  by  the 
judge  who  tried  the  cause.  The  Court  had  no  original  power 
to  compel  an  amendment,  but  could  only  as  his  assessors  and 
advisers  in  the  matter  recommend  him  to  do  so  {c).  Now  as  a 
matter  of  discretion,  the  lapse  of  two  years  after  the  reversal, 
and  the  full  knowledge  which  the  plaintiff  had  received  by  the 
writ  of  error,  disentitled  him  to  any  indulgence. 
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(u)  Emut  V.  Brwm,  4  Bingh.  N.  0.  166. 

{x)  8  Bingh.  846. 

(y)  2  B.  &  Ad.  971. 

(s)  1  B.  &  A.  161. 

(a)  Jachaon  v.  Oalloway,  1  C.  B.  280. 

(&)  ffoUovay  v.  Bennett,  3  T.  B.  448 ;  Hardy  y.  Catheart,  5  Taunt.  11. 

{e)  Per  Maule,  J.,  1  C.  B.  296. 
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Power  to  increase      4.  The  power  of  the  Oourt  to  alter  the  assessment  of  damages 
dama^esT    *       ^J  ^^^^^  ^^^  independent  authority  has  undergone  a  complete 

change.  It  was  always  admitted  that  in  cases  where  the 
amount  of  damages  was  uncertain/  their  asBessment  was  a 
matter  so  peculiarly  within  the  province  of  the  jury  that  the 
Court  could  not  alter  it  (d).  On  the  other  hand  it  is  laid 
down  in  old  books,  that  wherever  the  demand  of  the  plaintiff 
is  certain,  as  in  an  action  of  debt,  the  verdict  may  be  increased 
or  abridged  by  the  Oourt  (e).  And  so  in  cases  of  mayhem, 
there  is  a  long  current  of  decisions  to  show  that  the  Court 
have  the  power  of  increasing  the  damages  given  by  the  jury, 
either  upon  an  inspection  of  the  wound  by  the  Court,  or  upon 
a  certificate  from  the  judge  who  tried  the  cause  (/).  But  I 
am  not  aware  of  any  instance  in  which  such  a  jurisdiction  has 
been  exercised  in  modern  times.  The  Court  will  not  even 
increase  the  damages  upon  an  aflSdavit  by  all  the  jury  that 
they  thought  the  effect  of  their  verdict  would  be  to  give  the 
plaintiff  a  larger  sum  than  it  did  (g).  Nor  where  the  cause 
was  undefended,  and  the  plaintiff's  counsel  took  a  verdict  for 
principal  alone  without  interest  (h).  And  where  the  damages 
found  by  the  jury  have  been  assessed  on  a  principle  assented 
to  by  the  counsel  on  both  sides,  the  Oourt  will  not  interfere  to 
alter  the  amount  of  the  verdict,  on  affidavits  that  counsel  were 
mistaken  in  that  which  they  assumed  as  the  basis  of  their  cal- 
culation (t ).  And  so  in  an  action  of  debt  on  2  <&  3  Ed.  YL 
c.  13,  which  gives  treble  value  for  not  setting  out  tithes,  the 
jury  found  a  yerdict  for  the  single  yalue  only,  and  it  was  held 
that  the  postea  could  not  be  amended  by  entering  the  verdict 
for  the  treble  value.  The  Oourt  said,  **Had  this  been  an 
action  for  penalties,  and  the  jury,  upon  the  plea  of  not  guilty, 
had  found  that  the  defendant  was  guilty  of  the  premises,  and 


(d)  Ddvea  v.  Wyer,  1  BrownL  204  ;  Jenk.  2iid  Cent.  68,  pi.  29  ;  BonJuim 
V.  Sturton,  Dy.  106,  a  ;  Hawkim  v.  Sciet,  Palm.  314. 

(e)  11  H.  IV.  10 ;  10  H.  VI.  25  ;  82  H.  VI.  1. 

(/)  89  Ed.  HL  20 ;  Tripcony^t  eate,  Dyer,  105,  a ;  McUlet  r.  Ferren,  I 
Leon.  189  ;  Hooper  v.  Pope,  Latch.  228  ;  Auttin  t.  Billien,  Hardr.  408; 
More't  c««,  Freeman,  173  ;  Cook  v.  Beal,  1  Ld.  Raym.  176  ;  Brown  t. 
Seymour,  1  Wils.  6 ;  ffoare  r.  Ctomt,  2  Tidd.  Pra.  9th  ed.  896 ;  SmaU- 
piece  V.  Boekingham,  Bull.  N.  P.  21. 

(g)  Jackson  v.  Williamson,  2  T.  R.  281. 

<A)  Bakery,  Brown,  2  M.  &  W.  199. 

{i)  mUon  ▼.  Fowler,  5  Dowl.  312. 
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that  the  single  valae  of  the  tithes  was  so  much,  then  the  plain- 
tiff might  come  to  the  Court,  to  have  the  judgment  entered  up 
for  treble  value  as  given  by  the  statute.  But  if  the  jury,  as 
in  this  case,  find  that  the  defendant  owes  the  plaintiff  so  much, 
we  are  bound  to  conclude  from  the  postea,  that  they  have 
taken  into  consideration  all  the  damages  that  the  plaintiff  was 
entitled  to  recover.  There  is  nothing  in  this  case  to  show 
that  the  jury  have  only  found  the  single  value,  and  we  cannot 
allow  the  matter  to  be  explained  by  affidavit"  (k).  On  the 
other  hand,  where  the  plaintiff  was  entitled  to  treble  damages, 
and  the  jury  found  a  sum  as  and  for  single  damages  specifically, 
the  Court  allowed  the  amount  to  be  trebled  (/).  But  there  the 
Court  only  gave  the  finding  of  the  jury  its  legal  effect  (m). 
Where,  however,  the  plaintiff  had  evidently  sustained  some 
damage,  but  the  jury,  being  unable  to  ascertain  the  amount 
found  a  verdict  for  the  defendant,  the  Court  permitted  the 
plaintiff  to  enter  a  verdict  for  nominal  damages  (71). 

Nor  will  the  Court  in  any  case  now  reduce  the  damages 
without  the  consent  of  the  plaintiff,  and  if  he  refuse,  they  can 
do  nothing  but  order  a  new  trial  {0). 

It  is  also  laid  down  in  many  old  cases,  that  damages  upon 
a  writ  of  inquiry  may  always  be  increased  or  reduced  at  the 
pleasure  of  the  Court  (p),  because  the  Court  themselves,  if  they 
had  so  pleased,  might  upon  an  interlocutory  judgment  have 
assessed  the  damages,  and  the  inquisition  is  only  a  matter  of 
course,  taken  to  satisfy  the  conscience  of  the  Court  (q).  In 
practice,  however,  the  Court  never  do  so  now,  but  award  a 
new  writ  of  inquiry  in  all  cases  in  which  they  would  award 
a  new  trial  (r). 

Where  the  amount  of  damages  depends  upon  a  question  of  Leave  to  reduce 
law,   the  general  mode  adopted,  with  a  view  to  save  the  or  increase  the 

_  _  -  damages. 

expense  of  a  new  trial,  is'  to  obtain  the  opinion  of  the  jury 
upon  the  amount  of  damages  proper  to  be  given  in  either 

(Jt)  Sandford  t.  Clarke,  2  Chitt.  851. 
(/)  Baldun/n  A  Oirri^t  cote,  Godb.  245. 
(m)  2  M.  &  W.  199. 
(n)  Ftize  v.  Thompwn,  1  Taunt  121. 

(0)  Leeson  v.  Smithy  4  Nev.  &  M.  804 ;  Moore  ▼.  Twkwell,  1  C.  B.  607. 
(p)  14  H.  IV.  9;  8  H.  VI.  29  ;  19  H.  VI.  10,  28 ;    Cw^  ▼.  Btal,  1  Ld. 
Baym.  176. 

(9)'Yelv.  162  ;  2  Wils.  874;  Bruce  v.  Rawlint,  8  Wils.  62. 
(r)  Chitt.  Prac.  9th  ed.  939,  1438  ;  [12th  ed.,  1004,  1633.] 
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New  trial 
granted 


where  there  has 
been  error  in 
matter  of  law. 


alternative,  or  to  settle  such  amonnt  by  consent.  A  verdict  is 
then  entered  according  to  one  view  of  the  case,  and  leave  is 
given  either  to  the  plaintiff  to  move  to  have  it  increased,  or  to 
the  defendant  to  have  it  reduced  («).  The  motion  in  this  case 
must  be  made  within  the  time  limited  for  moving  for  a  new 
trial  {ty 

In  one  case  where  a  rule  nisi  to  reduce  damages  had  been 
granted,  the  Court  refused  to  'allow  execution  to  issue  for  the 
part  admitted,  unless  the  plaintiff  would  resign  the  rest. 
Yaughan,  B.,  said,  ''That  the  object  was  to  have  execution 
without  any  judgment  to  warrant  it "  (u).  But  it  seems  that 
where  part  is  admitted  to  be  due,  the  Court  will  make  it  a  con- 
dition of  granting  the  rule  nisi  to  reduce,  that  the  plaintiff  be 
allowed  to  issue  execution  for  and  levy  that  part  {x), 

5.  It  appears  then  that  the  question  of  practical  impor- 
tance with  regard  to  the  power  of  the  Court  over  the  amount 
of  damages,  is  as  to  the  cases  in  which  a  new  trial  will  be 
granted. 

This  will  always  be  allowed  where  the  damages  were 
affected  in  amount  by  improper  evidence  being  admitted,  or 
the  jury  being  allowed  to  take  into  consideration  a  ground 
of  claim,  or  mitigation  which  could  not  be  supported  in 
law  (y);  or  where  the  jury  give  greater  damages  than  are 
laid  in  the  declaration  (2;) ;  or  where  a  case  of  surprise  is 
made  out  (a) ;  or  where  the  judge  has  omitted  to  direct  the 
jury  ajs  to  the  proper  measure  of  damages  (b) ;  or  where  there 
has  been  positive  misdirection  on  his  part,  or  misbehaviour 
on  the  part  of  any  other  person  (c).  Where,  however,  on  the 
execution  of  a  writ  of  inquiry,  the  jury  asked  what  amount  of 
damages  would  carry  costs,  and  the  undersheriff  told  them  any 
sum  would  do,  upon  which  they  returned  a  verdict  of  id.  ;  it 
was  held  to  be  no  ground  for  a  new  trial,  as  it  did  not  amonnt 


(a)  Chitt.  Prac.  430,  9th  ed.  ;  [460, 12th  ed.] 

(t)  Mcutert  v.  Farri*,  1  C.  B.  716. 

(«)  Bellingt  v.  Toungj  8  Sco.  770. 

(x)  Davey  r.  Phelps,  2  M.  &  Gr.  800  ;  Bate  v.  PatUf  18  Jur.  609. 

(y)  Woodford  v.  £ade8,  1  Stra.  425;  Tutton  t.  Andrews,  Barnes,  448; 
Jenney  ▼.  Brook,  6  Q.  B.  823  ;  Lock  t.  Atkton,  12  Q.  B.  871. 

(2)  SeaU  V.  Hunter,  Lofft,  28. 

(a)  Hall  ▼.  Stone,  1  Stra.  515. 

(6)  Enight  v.  Egerton,  7  Exch.  407  ;  Hadley  v.  Baxendale,  9  Exch.  341 ; 
28  L.  J.  Ex.  179. 

{e)  Markham  v.  MiddUton,  2  Stra.  1259. 
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to  a  misdirection,  not  being  wrong  information  on  a  matter 
which  was  directly  in  issue,  or  which  was  substantially  con- 
nected with  the  finding  on  the  issue  (d). 

Finally,  a  new  trial  will  sometimes    be  granted,  on  the  ^^^  *^**^ 
ground  that  the  damages  are  too  small,  or  excessive. 

It  has  been  frequently  decided  that  where  the  action  is  for  ^U  not  be 
unliquidated  damages,  the  Court  will  not  grant  a  new  trial  on  fj^^^  ^un- 
account  of  their  being  too  low  («),  unless  there  has  been  some  liquidated  on  the 
mistake  in  a  point  of  law  on  the  part  of  the  judge  who  pre-  ^^t<w  small, 
sided,  or  in  the  calculation  of  figures  by  the  jury  (/).  The 
alleged  reason  is,  that  new  trials  came  only  in  the  room  of 
attaints,  as  being  an  easier  and  more  expeditious  remedy,  and 
no  attaint  would  lie  for  giving  too  small  damages  {g).  Accord- 
ingly a  new  trial  has  been  refused,  where  in  an  action  of 
trespass,  for  bringing  the  plaintiff  before  a  magistrate  on  an 
unfounded  charge  of  felony,  only  id.  damages  were  given, 
though  a  question  of  character  was  involved  (h).  So  where  the 
jury  only  gave  5/.  in  an  action  for  maliciously  suing  out  a 
commission  of  bankruptcy  against  the  plaintiff,  though  he 
proved  that  it  had  cost  him  30/.  to  set  it  aside,  and  no  evidence 
was  offered  on  behalf  of  the  defendant  («).  And  so  where  in 
an  action  for  assault  and  battery  only  8/.  were  assessed,  though 
it  appeared  that  his  cure  had  cost  him  18/.,  and  no  evidence 
was  given  to  the  contrary  (k).  In  one  case,  where  the  action 
was  for  running  over  the  plaintiff,  whose  thigh  was  broken, 
and  his  surgeon*s  bill  came  to  lOZ.,  a  new  trial  was  granted, 
the  jury  having  only  awarded  id,  damages.  Lord  Denman  said, 
**  A  new  trial  on  a  mere  difference  of  opinion  as  to  amount 
may  not  be  grantable,  but  here  are  no  damages  at  all'*  (/).  On 
the  other  hand,  in  a  later  case,  where  the  same  damages  were 

(d)  Grater  r.  Collard,  6  DowL  503.  [See  EUmare  r.  Ahdoolah,  27  L.  J. 
Ex.  307.] 

{€)  Marskam  r.  Buller,  2  Roll.  Eep.  21  ;  ffayward  ▼.  Netotonf  2  Stra. 
940  ;  Barkery.  Dixie,  ibid.  1051  ;  Lord  Oowery.  Heath,  Barnes,  446  ;  Burge* 
T.  Nightingale,  Barnes,  230  ;  Btusely.  Bali,  Barnes,  455 ;  Anon.  2  Leon.  214  ; 
MaiUon  y.  Bales,  1  C.  B.  444. 

(/)  Kendall  y.  Eayward,  5  Bingh.  N.  C.  424 ;  [Forsdike  v.  Stone,  L  R. 
8  C.  P.  607  ;  87  L.  J.  C.  P.  301 ;  Wilton  v.  Hicks,  26  L.  J.  Kx.  242  ;  Nichol 
y.  Bestwiek,  28  L  J.  Ex.  4.] 

(g)  Barker  y.  Dixie,  t/tbi  gup. 

{h)  Apps  y.  Day,  14  0.  B.  112.     [And  see  Forsdike  v.  Stone,  supra.] 

(t)  Mauricet  y.  Brecknock,  2  Dougl.  509. 

{k)  Donelly  y.  Baker,  Barnes,  154. 

(0  Armytage  y.  Haley,  4  Q.  B.  917. 
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given  in  an  action  against  a  surgeon  for  negligence,  whereby 
the  plaintiff  lost  his  thigh,  a  new  trial  was  rcfdsed.  Tindal, 
C.  J.,  said,  **  It  is  not  usual  with  the  Court  to  grant  anew  trial 
on  the  ground  that  the  damages  are  smaller  than  the  Court 
may  think  reasonable.  At  any  rate  a  new  trial  ought  not  to 
be  granted  on  such  a  ground,  unless  the  judge  who  tried  the 
cause  is  dissatisfied  with  the  smallness,  which,  as  the  learned 
judge  has  informed  us,  is  not  the  case  in  the  present 
instance  **  (m).  So  strict  is  the  rule,  that  no  remedy  can  be 
had  Tehere  the  jury  only  gave  la,  damages,  though  it  was 
admitted  that  they  would  have  given  40«.  had  they  known  that 
nnlees  there  has  amount  was  necessary  to  carry  costs  (n).  Nor  will  a  new  trial 
^^^^^^^ct  ^  granted  on  the  ground  that  from  the  smallness   of  the 

damages  the  jury  must  have  come  to  a  compromise,  unless 
from  the  circumstances  of  the  case,  it  is  evident  that  there  has 
been  a  total  refusal  of  the  jurors  to  discharge  their  duty,  and 
the  verdict  is  necessarily  wholly  inconsistent ;  as,  for  instance, 
where  where  is  a  verdict  for  the  plaintiff  of  id.  on  a  bill 
of  exchange,  where  the  only  plea  was  that  the  bill  was 
forged  (o). 
New  trial  wiu  be      Even  independently  of  misconduct  on  the  part  of  the  jurors 

^^b  rm(»-     *  ^®^  *'^^^  ^^^  ^®  granted  where  the  action  is  on  a  contract 
Bare  of  damages,    for  a  fixed  sum,  and  by  some  mistake  or  accident  a  verdict  has 

been  taken  for  a  smaller  amount ;  as,  for  instance,  on  a  covenant 
to  pay  a  sum  of  money  generally  {p) ;  or  aa  liquidated  damages  (q) ; 
or  in  an  action  on  a  promissory  note,  where  less  than  the  amount 
has  been  given  (r) ;  or  interest  has  been  withheld  without 
proper  cause  («).  And  so  it  was  allowed  where  the  plaintiff, 
in  an  undefended  action  for  a  mortgage  debt,  had  omitted  to 
have  interest  assessed  (t). 


(m)  OMs  ▼.  Twialey,  1  0.  B.  640. 

(n)  Mean  t.  Or^n^  1  M.  &  Gr.  796 ;  [KUfnore  v.  Abdoolahy  tupra.] 

(o)  JRichards  y.  Hose,  23  L.  J.  Ex.  8  ;  9  Exch.  218,  S.  C.  [See  Kellp  ▼. 
Sherlock,  L.  R.  1  Q.  B.  at  p.  695 ;  85  L.  J.  Q.  B.  at  p.  212  ;  per  MeUor,  J.] 

ip)  Anon.,  Salk.  647  ;  Lethhridge  v.  Mytion,  2  B.  &  Ad.  772. 

(g)  Farrant  v.  Olmius,  8  B.  &  A.  692. 

(r)  Rmsel  v.  Ball,  Barnes,  455. 

(«)  Laing  y.  St4me,  2  M.  &  B.  561  ;  Dm  Belloix  y.  Watermark,  1  D.  &  B. 
16  ;  Camerm  y.  SmiJth,  2  B.  &  A.  308. 

(0  Baker  y.  Brown,  2  M.  &  W.  199.  [See  further  as  to  setting  aside  a 
judgment  on  the  ground  of  mistake  in  claiming  too  little,  Cannan  y.  Beynold*, 
5  £.  &  B.  301 ;  26  L.  J.  Q.  B.  62.] 
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Where  the  plaintiff  has  suffered  damages  to  be  assessed  Contingent  aa- 
contingently,  he  cannot  afterwards  claim  a  new  trial,  on  the  ■^*™^®'**' 
ground  of  their  being  insufficient  (u). 

The  power  of  the  Court  to  grant  a  new  trial,  on  account  of  the  New  trial  on  the 
excessiveness  of  damages,  seems  to  be  comparatively  modem,  ^Le^ijeing 
and  to  have  sprung  up  when  attaints  fell  into  disuse  (x.)  ezcessiye. 
Accordingly  the  Court  held  in  several  cases  that  they  had  no 
right  to  interfere,  where  there  had  been  no  misbehaviour  on 
the  part  of  the  jury,  and  there  was  no  measure  of  damages 
by  which  they  could  correct  the  mistake  (y).  It  is  now,  how- 
ever, well  acknowledged,  that  whether  in  actions  for  malicious 
prosecution,  words,  or  any  other  matter,  if  the  damages  are 
clearly  too  large,  the  Court  will  send  the  inquiry  to  another 
jury  (2).  But  it  must  appear  from  the  amount  of  damages,  as 
compared  with  the  facts  of  the  case  laid  before  the  jury,  that 
the  jury  must  have  acted  under  the  influence  either  of  undue 
motives,  or  of  some  gross  error  and  misconception  on  the  sub- 
ject (a).  And  in  a  case  of  uncertain  damage,  where  matters 
have  been  left  properly  for  all  the  parties  to  the  sound  discretion 
of  the  jury,  in  a  subject  of  which  they  are  competent  and  pro- 
per judges,  a  new  trial  will  not  be  granted,  ''because  if  the  Court 
had  been  to  fix  the  damages,  they  might  have  given  less"  (b). 
The  case  must  be  very  gross,  and  the  damages  enormous,  for 
the  Court  to  interpose  (c).  And  where  the  judge  has  recom- 
mended the  jury  to  give  nominal  damages,  and  they  award 
substantial  damages,  the  verdict  cannot  merely  on  this  account 
be  treated  as  perverse  (d). 

Every  case  must  of  course  be  judged  upon  its  own  peculiar 
facts.  It  may  be  useful,  however,  to  give  a  few  instances  of 
the  manner  in  which  the  Courts  have  exercised  their  discretion 
upon  this  point. 

Where  custom-house  oflScers  entered  the  plaintiff's  dwelling-  ^^^^^  ^  ^l>'ch  it 
house  in  the  day,  without  a  constable,  but  with  a  writ  of  ^j.^^       ^  ^^  ' 

(«)  Morrith  y.  Murrty,  IS  M.  &  W.  52  ;  Bwth  r.  CHve,  10  0.  B.  827. 

(x)  Barker  v.  Dixie,  2  Stia.  1051. 

(y)  WUford  V.  Berkeley,  1  Burr.  609  ;  Dttberley  v.  Gunning,  4  T.  R,  661. 

(z)  Per  Mansfield,  C.  J.,  HewUU  v.  Cruchley,  6  Tannt  277 ;  OUbert  v. 
BurtenshaWf  Cowp.  230. 

(a)  Per  Lord  Ellenborongh,  Chambert  v.  Caulfidd,  6  East,  256. 

(6)  Gilbert  t.  Berkinthaw,  LoflFt,  771,  774. 

(c)  Per  Yates,  J.,  8  Wils.  68  ;  and  see  per  Cnr.  2  Wils.  250 ;  and  per 
Pratt,  C.  J.,  2  Wils.  207. 

{d)  Chilvert  v.  Greaves,  5  M.  &  Gr.  578. 
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assistance,  to  search  for  uncastomed  goods,  and  stayed  in  the 
house  aboat  an  hour,  bat  broke  open  no  door,  or  lock,  or  bolt, 
and  did  little  or  no  damage,  sums  of  100/.  and  200?.  were  held 
not  to  be  excessive.  Gould,  J.,  said,  "  The  entering  the  plain- 
tiflTs  house  under  colour  of  legal  authority  aggravates  the 
trespass  "  (e).  In  trespass  for  forcible  entry  into  a  dwelling- 
house,  and  remaining  there  three  or  four  days  under  colour  of 
a  distress  for  rent,  it  appeared  that  one  defendant  claimed  a 
title  to  the  property,  which  he  chose  to  assert  in  this  manner, 
though  without  a  shadow  of  right.  The  others  were  a  broker 
and  assistants.  The  Court  refused  to  set  aside  a  verdict  for 
1000/.  (/).  Trespass  against  a  landlord  for  injury  to  his 
tenant's  crops,  by  entering  to  cut  and  remove  timber  without 
applying  for  leave.  The  whole  value  of  the  crops  was  200/., 
and  the  jury  found  a  verdict  for  300/.  The  Court  refused  to 
set  it  aside.  Maule,  J.,  said,  '*  If  we  were  to  hold  that  the 
jury,  in  estimating  the  damage  for  an  unlicensed  trespass  of 
this  sort,  are  to  be  restrained  to  exactly  the  amount  of  the 
injury  sustained  by  the  plaintiff,  it  would  in  effect  be  placing 
the  wrong-doer  upon  precisely  the  same  footing  as  one  who 
enters  with  the  owner's  permission.  Besides  it  is  to  be  ob- 
served that  this  was  not  the  case  of  a  single  act  of  trespass, 
but  of  a  series  of  trespasses,  persisted  in  day  after  day,  and  for 
several  weeks,  and  that  this  was  done  for  the  pecuniary  benefit 
of  the  defendant"  (g).  So  where  the  defendant,  a  banker  and 
M.P.,  persisted  in  shooting  upon  the  plaintiff's  land,  though 
requested  to  desist,  and  used  insolent  language,  50021  was  held 
not  to  be  excessive  (h), 
Afisaalt.  Where  the  defendant  struck  the  plaintiff  in  a  quarrel,  in 

the  course  of  which  the  plaintiff  had  called  him  a  scoundrel, 
a  verdict  for  200/.  was  sanctioned  ( « ).  And  Heath,  J.,  said, 
"  he  remembered  a  case,  where  a  jury  gave  500/.  damages  for 
merely  knocking  a  man's  hat  off,  and  the  Court  refused  a  new 
trial"  (A). 

(e)  Bruce  r.  Rawlins,  3  Wils.  61  ;  Redthaw  t.  Brook,  2  Wils.  405.  [See 
also  TkomoB  v.  Harris,  27  L.  J.  Ex.  353.] 

(/)  Bland  v.  Bland,  1  H.  &  W.  167.  See  Cfreffory  v.  Ootterell,  22  L.  J. 
Q.  B.  217. 

(g)   WilUanu  v.  Currie,  1  C.  B.  841,  847. 

(A)  Merest  r.  Hai-vey,  6  Taunt  442. 

(»)  Orey  y.  Grant,  2  Wila.  262 ;  Ducker  v.  Wood,  1  T.  R.  277. 

{k}  5  Taunt.  443. 
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In  the  celebrated  cases  of  arrest  under  general  warrants,  FalBe  impriBon- 
300/.  was  held  not  to  be  excessive  in  an  action  against  the  "*'**• 
king's  messenger,  who  had  treated  the  plaintiff  with  great 
civilitj,  and  only  detained  him  six  hours  (Q.  And  in  a  more 
aggravated  case  of  the  same  nature,  where  the  plaintiff  was 
kept  in  custody  for  six  days,  a  verdict  for  1000/.  was  sus- 
tained (m).  So  200/.  damages  were  held  not  to  be  too  great, 
where  the  plaintiff  had  been  kept  a  night  in  custody  on  a 
charge  of  felony  (n).  And  where  the  plaintiff  in  an  action 
for  false  imprisonment  was  a  native  of  Minorca,  and  the  defen- 
dant was  the  governor,  3000/.  damages  was  allowed  (o). 

Where  the  defendant,  an  attorney,  brought  seven  indict-  Malicious  prose- 
ments  for  felony  against  his  clerk,  keeping  the  matter  secret  ^^^^^ 
from  him,  and  gave  no  evidence  when  the  case  came  on,  upon 
which  the  plaintiff  sued  him  for  a  malicious  prosecution,  it 
was  held  that  2000/.  damages  was  not  excessive ;  and  that  it 
was  no  excuse  that  the  defendant  had  obtained  counsers 
opinion  advising  the  prosecution,  when  the  case  laid  before 
him  was  not  rightly  stated.  Mansfield,  C.  J.,  asked,  ^'  Could 
any  one  say  that  any  rational  man  of  character  would  for 
2000/.  put  himself  in  this  situation  ?  If  not,  the  damages 
are  not  excessive"  {p).  And  in  another  case,  where  the 
plaintiff  was  arrested  and  indicted  for  felony,  out  of  mere 
revenge,  and  without  a  shadow  of  pretence,  10,000i  was 
allowed  (q). 

It  has  been  said  in  cases  of  seduction,  that  actions  of  that  Sedaction. 
sort  are  brought  for  example's  sake,  and  that  although  the 
plaintiff's  loss  may  not  reaUy  amount  to  the  value  of  20^.,  yet? 
the  jury  do  right  to  give  liberal  damages  (r) ;  accordingly 
200/.  was  allowed  in  one  case,  though  the  defendant  had  been 
placed  in  circumstances  of  peculiar  temptation  by  the  female's 
own  mother  (s).  So  in  cases  of  crim.  con.,  verdicts  of  500/.  OrinL  con. 
and  5000/.  were  sustained,  though  in  the    former  case  the 


(0  ffuchU  V.  M<meyy  2  Wils.  205. 

(m)  Beardmore  v.  Carrington,  2  Wils.  244. 

(n)  Edgtll  v.  FrancU,  1  M.  &  Gr.  222. 

\o)  Fabrigat  v.  Mottyn,  2  W.  Bl.  929. 

ip)  HetUeU  t.  OruckUyf  6  Taunt.  277. 

(?)  LeUh  T.  Pope,  2  W.  Bl.  1827. 

(r)  Per  Wilmot,  C.  J.,  TuUtdge  v.  Wade,  8  Wils.  18. 

(<)  Bennett  v.  Allcott,  2  T.  B.  166. 
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Breach  of  pro- 
miser  of  marriage. 


Trover. 


defendant,  who  was  a  clerk  at  50Z.  a  year,  had  been  himself 
seduced  by  the  wife  ;  and  in  the  latter,  the  plaintiff  was  at  the 
time  keeping  a  mistress,  and  had  permitted  the  defendant  to 
take  indecent  liberties  with  his  wife  in  his  presence  (Q.  And 
2000Z.  was  held  not  to  be  excessive,  though  some  time  before 
a  deed  had  been  entered  into,  providing  for  the  future  separa- 
tion of  husband  and  wife,  upon  certain  contingencies,  but 
under  terms  which  entitled  him  to  her  assistance  in  the  care 
of  his  children  (w). 

Sums  of  400/.  and  3500Z.  have  been  allowed  in  actions  for 
breach  of  promise  of  marriage,  according  to  the  wealth  of  the 
defendants  {x). 

In  trover  for  a  diamond  necklace,  part  only  of  which  was 
traced  into  the  defendant's  hands,  the  Court  refused  to  set 
aside  a  verdict  for  the  whole  value,  as  the  defendant's  affidavit 
did  not  allege  that  the  whole  of  it  had  never  been  in  his  pos- 
session (y).  And  so  in  an  action  for  an  apothecaiy's  bill,  con- 
sisting of  a  great  number  of  items,  a  rule  for  a  new  trial  was 
reftised,  where  the  jury  had  given  a  verdict  for  the  whole  sum 
claimed,  though  every  item  was  not  proved,  evidence  having 
been  given  as  to  some  of  them  (z).  But  a  contrary  decision 
was  given  in  another  case,  where  the  claim  was  for  work  and 
labour,  and  an  entire  verdict  given,  several  of  the  items  being 
unsustained  (a). 

Where  the  plaintiff  is  willing  to  rectify  any  mistake  in  the 
assessment,  the  Court  will  not  set  aside  the  verdict  if  it  can 
possibly  be  sustained,  as  this  would  be  to  allow  the  defendant 
a  h*esh  chance  of  a  finding  upon  the  issues,  under  the  pretext 
of  objecting  to  the  amount  of  damages  (b).  Nor  will  they, 
upon  an  application  for  a  new  trial  on  the  ground  of  excessive 
damages,  hear  affidavits  of  the  defendant's  witnesses  to  explain 
or  add  to  anything  said  by  them  at  the  trial  (c). 


(0   WUford  T.  Berkeley,  1  Burr.  609 ;  Duberley  r.  Gunnififf,  4  T.  E.  661; 
$ed  qucere  t 

(u)  Ckambert  v.  Caulfield,  6  East,  244. 

\x)  Harrison  r.  Cage,  Carth.  467  ;   Wood  r.  Burd,  2  Bingh.  N.  C.  166. 

(y)  MoHimer  v.  Cradock,  12  L.  J.  C.  P.  166. 

(»)   Wheeler  r.  Sime,  6  Jur.  151. 

(a)  Brewer  r.  Ja^ckaon,  5  Jur.  701. 

(6)  Tkomoi  V.  Fredricke,  10  Q.  B.  776. 

{€)  PhUlipe  V.  Hatfield,  8  Dowl.  882. 
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Where  an  excessive  yerdict  is  given,  it  is  usual  for  the  judge 
to  suggest  to  counsel  to  agree  on  a  sum,  to  prevent  the  neces- 
sity of  a  new  trial  (d). 

The  following  are  instances  of  a  contrary  discretion  being  Cases  in  which  a 
exercised  by  the  Court.  Where  the  action  was  for  diverting  au^^ed.  ^^ 
plaintiff's  water-course,  and  3000^  was  given,  the  Court  set 
it  aside  as  being  excessive  and  not  warranted  by  the  evidence ; 
it  being  a  mere  question  of  property  as  stated  on  the  record, 
where  there  was  something  to  measure  the  damages  by, 
namely,  the  deterioration  of  the  property  itself,  and  therefore 
not  like  cases  of  personal  injuries,  as  actions  for  adultery, 
slander,  <&c.  .  Though  they  said  that  even  in  a  case  like  the 
present,  which  was  attended  with  several  circumstances  of 
aggravation,  they  would  not  measure  the  damages  which  the 
jury  had  given  in  a  nice  balance ;  but  making  a  very  liberal 
allowance  in  that  respect,  they  were  still  bound  to  take  care 
that  the  verdict  should  not  greatly  exceed  the  damage  proved. 
They  ordered  the  former  verdict,  however,  to  stand  security 
for  the  damages  that  might  be  given  on  the  second  trial  («)• 
And  where,  in  an  action  for  assault,  it  appeared  that  the 
plaintiff  was  servant  to  the  defendant,  and  that  on  receiving  a 
slight  blow  for  impertinent  behaviour  he  had  fallen  upon  his 
master,  and  beaten  him  violently,  a  verdict  of  40^.  was  set 
aside  as  excessive  (/).  In  a  later  case  an  importunate  beggar 
having  refused  to  quit  defendant's  house,  defendant  had  him 
arrested  by  a  constable,  and  kept  in  custody  one  night  at  an 
inn.  The  next  day  he  was  brought  again  before  the  defendant, 
and  said  he  must  have  some  money,  upon  which  defendant  told 
him  he  might  have  two  sovereigns,  or  go  before  a  magistrate. 
Plaintiff  consented  to  take  the  money,  but  said  he  must  have 
something  more  to  pay  his  expenses,  upon  which  defendant 
gave  him  half-a-crown  and  some  refreshment,  and  plaintiff 
went  away.  He  sued  defendant,  and  recovered  100?.,  no  plea 
of  accord  and  satisfaction  having  been  pleaded.  A  new  trial 
was  granted,  on  the  ground  that  he  had  himself  set  a  limit 
upon  his  demand  (g). 

(d)  7  Bingh.  320. 

(c)  PUydell  r.  Earl  of  Dorcketter,  7  T.  B.  629. 

(/)  Jones  T.  Sparrow,  6  T.  R.  257. 

ii)  Price  V.  Sevtm,  7  Bingh.  316. 
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New  trial  where        The  Courts  make  it  a  rule  not  to  grant  a  new  trial  when  the 
2oI  *^  ^  ^^  ^^    verdict  is  for  less  than  20/.,  unless  they  can  grant  it  without 

costs  (h).  This  rule,  however,  does  not  apply  where  the 
matter  in  dispute  involves  a  question  of  permanent  right  (t), 
or  where  the  verdict  is  perverse  (k).  And  in  a  recent  case, 
where  the  verdict  was  under  20/.,  a  new  trial  was  granted,  on 
the  ground  that  the  judge  who  tried  the  cause  was  dissatisfied 
with  the  verdict,  and  that  there  was  an  uncontradicted 
affidavit  that  one  of  the  jurymen  had  misconducted  himself, 
by  expressing  a  strong  opinion  against  the  defendant,  when 
he  had  not  heard  his  case,  but  only  that  of  the  plaintiff  (Q. 
Nor  does  the  rule  extend  to  cases  tried  before  an  inferior  court 
on  a  writ  of  trial  (m),  in  which  a  new  trial  will  be  granted 
unless  the  damages  are  under  5/.  (n). 

A  judgment  may  be  maintained  as  to  part,  and  reversed  as 
to  damages  (o), 

(A)  V.  PhUlipt,  1  C.  &  M,  26  ;  Woods  r.  Pope,  1  Bingh.  N.  C.  467. 

(t)  Turner  ▼.  Lewis,  1  Ghitt.  Rep.  265 ;  AUum  r.  BouUbee,  9  Exch.  789, 
orerruling  Sowell  v.  Champion,  6  A.  &  E.  407. 

(k)  Freeman  v.  Price,  1  Y.  &  J.  402.  [A  perrerse  verdict  would  seem  to 
be  one  which  is  contraiy  to  the  direction  of  the  judge,  there  being  no  dispute 
as  to  the  facts  ;  see  per  Jervis,  C.  J.,  in  Hawkins  v.  Alder,  18  0.  B.  640  ;  and 
per  Brain weU,  B.,  in  Adams  ▼.  Midland  Ry,  Co,,  31  L  J.  Ex.  35.] 

(Z)  AUum  V.  Boulihee,  ubi  sup.  [The  rule  is  not  altered  by  the  C.  L.  P. 
Act,  1854,  17  k  18  Vict  c.  125,  s.  44;  HawJdm  v.  Alder,  18  C.  B.  at  p.  641, 
per  Willes,  J.] 

(m)  Taylor  y.  Hdps,  5  B.  &  Ad.  1068. 

(n)  Packham  v.  Newman,  1  C.  M.  &  K  585  ;  Fleetwood  r.  Taylor,  6 
Dowl.  796. 

(o)  Frederick  t.  Lookup^  4  Barr.  2018  ;  Cuming  y.  Silly,  ibid.  2489. 


CHAPTER  XX. 

ASSESSMENT  OF  DAMAGES  IN  THE  COURT  OF  CHANCERY. 

[The  Chancery  Amendment  Act,  1858  (21  &'22  Vict.,  c  27),  21  &  22  Vict, 
commonly  called  Lord  Cairns'  Act,  enacts  that  "  in  all  cases  in  ^  V'  .^^ 
which  the  Court  of  Chancery  has  jurisdiction  to  entertain  an 
application  for  an  injunction  against  a  breach  of  any  covenant, 
contract,  or  agreement,  or  against  the  commission  or  continu- 
ance of  any  wrongful  act,  or  for  the  specific  performance  of 
any  covenant,  contract,  or  agreement,  it  shall  be  lawful  for  the 
Bame  Court,  if  it  shall  think  fit,  to  award  damages  to  the  party 
injured,  either  in  addition  to  or  in  substitution  for  such  in- 
junction or  specific  performance  "  (a).  The  Court  may  cause 
the  amount  of  the  damages  to  be  assessed,  or  any  question  of 
fact  arising  in  the  suit  to  be  tried,  by  a  special  or  common  jury 
before  the  Court  itself  (&),  or  before  the  Court  itself  without  a 
jury  (c),  or  by  a  jury  before  a  judge  of  the  Superior  Courts  of 
Common  Law  at  Nisi  Prius,  or  at  the  assizes,  or  before  the 
sheriff  of  any  county  or  city  {d).  New  trials  may  be  applied 
for  ;  and  where  the  trial  has  been  before  the  Court  without  a 
jury,  the  application  may  be  made  either  to  the  judge  before 
whom  the  trial  was  had  or  to  the  Court  of  Appeal  in 
Chancery  (e). 

Where  the  Court  awards  damages,  and  directs  a  trial  or   Money  may  be 
writ  of  inquiry  as  to  the  amount,  the  defendant  may,  on  i»id  into  court, 
obtaining  leave  of  a  judge  at  chambers,  pay  money  into  court. 
In  the  event  of  a  larger  sum  for  damages  not  being  awarded. 


[(a)  21  &  22  Vic.  c.  27,  b.  2. 
(6i  Ibid.  B.  3. 

(c)  Ibid,  B.  5. 

(d)  Ibid  8.  6. 
(c)  Ibid,  8.  5.] 
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the  plaintiff  will  have  to  pay  the  costs  of  the  trial  or  inquiry, 

unless  the  Court  otherwise  directs  (/). 

It  is  not  com-  It  ig  in  the  discretion  of  the  Court  whether  it  will  award 

Coiirtto**awai^     damages  under  this  Act,  or  leave  the  plaintiff  to  obtain  them 

damages.  at  law,  and  this  notwithstanding  the  "  Chancery  Regulation 

Act,  1862  "  (25  &  26  Vict.  c.  42),  commonly  called  Sir  John 
Rolfs  Act,  which  enacts  that  in  all  cases  in  which  any  relief 
or  remedy  within  the  jurisdiction  of  the  Court  of  Chancery  is 
sought  in  any  cause  instituted  therein,  every  question  of  lav 
or  fact  cognizable  in  a  Court  of  Common  Law,  on  the  deter- 
mination of  which  the  title  to  such  relief  or  remedy  depends, 
shall  be  determined  by  or  before  the  same  Court  (^). 

The  Court  will  not  interfere  to  award  damages  under  21  &  22 
Vict.  c.  27,  where  it  would  not  have  interfered  to  grant  relief  be- 
fore the  statute  (h) — as,  for  example,  where  the  suit  is  for  specific 
performance  of  an  agreement  for  a  partnership  («).  But  damages 
may  be  awarded  although  the  case  for  an  injunction  fails  (k)y 
or  although  from  circumstances  which  have  arisen  since  the 
institution  of  the  suit  an  injunction  or  si)ecific  performance 
cannot  be  decreed.  For  example,  in  a  suit  for  specific  perform- 
ance, where  performance  was  obtained  from  the  defendant 
before  the  hearing,  the  Court  directed  the  damages  to  be 
assessed  by  a  jury  in  a  court  of  common  law  (/).  And  where 
the  suit  was  to  restrain  the  infringement  of  a  patent,  an 
inquiry  was  directed  as  to  damages,  although  the  patent  had 
expired  pending  the  litigation  (m).  But  the  Court  will  not 
grant  relief  where  the  bill  is  filed  for  damages  only  (n). 
Therefore  James,  V.  C,  refused  to  entertain  a  bill  filed  so 
immediately  before  the  expiration  of  a  patent  that  it  was 
impossible  to  obtain  any  equitable  relief  before  the  patent 
expired.     He  treated  it  as  a  mere  device  to  obtain  an  award 

[(/)  Consolidated  Orders  xli.,  Rule  40.  Fart  it.  of  this  order  regulates  the 
proceedings  under  the  Act,  and  schedule  (N)  to  the  orders  contains  the  forms 
referred  to  in  the  order. 

{g)  Johnson  v.  Wyatt,  2  De  G.  J.  &  S.  18  ;  Svmine  y.  0.  N.  Ry,  Co.,  4 
De  a.  J.  &  S.  211 ;  33,  L.  J.  Ch.  399 ;  DureU  v.  Pritchard,  L.  R.  1  Ch.  244  ; 
35  L.  J.  Ch.  223. 

(A)  Per  Giffard,  V.  C,  L.  R.  7  Eq.,  at  p.  116. 

(t)  SeoU  V.  Rayment,  L.  R.  7  Eq.  112. 

{k)  Cotton  y.  Wyld,  32  Bear.  266  ;  Easttoood  r.  Lever,  4  De  G.  J.  &  S.  114  ; 
33  L.  J.  Oh.  355. 

(I)  Cory  V.  Thames  Iron  WorTcs  Company,  11  W.  R  589. 

(m)  I>av€np(yrt  v.  Rylands,  L.  B.  1  Eq.  302  ;  35  L.  J.  Oh.  204. 

(n)  MiddUton  v.  Ma^nay,  2  H.  &  M.  233.] 
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of  damages  in  the  Court  of  Chancery  instead  of  in  a  court  of 
Common  Law  (o). 

The  power  of  a  court  of  equity  to  give  damages  is  not 
confined  to  cases  in  which  the  plaintiff  could  recover  damages 
at  law  (p) ;  and  the  damages  awarded  differ  from  those  which 
could  be  obtained  at  law  in  being  given  by  way  of  compensa- 
tion for  permanent  injury  once  for  all,  not  as  at  law  where 
successive  actions  may  be  brought  and  damages  recovered 
ioties  quoiies  (g). 

Damages  will  not  be  awarded  in  addition  to  specific  per-  Special  damage 
formance  unless  special  damage  is  shown  to  have  resulted  ™"**  *  **^°* 
from  the  delay  in  completing  the  contract  (r). 

They  may  be  awarded  although  not  specifically  asked  for  in  Damages  may  be 
the  bill,  the  general  prayer  for  relief  being  sufficient(«)].  genwai  pi^e^ 

for  relief. 

[(o)  Belts  V.  Oallais,  L.  R.  10  Eq.  892. 

Xp)  Eattwood  T.  Lever,  4  De  G.  J.  &  S.  114  ;  83  L.  J.  Ch.  855. 

{q)  Per  Lord  Cranworth,  C,  Stoke$  v.  City  O^ces  Co.,  Limited,  18  L.  T.  N. 
S.  81. 

(r)  Ohinnock  y.  Marchionegt  of  Ely,  2  H.  &  M.  220  ;  84  L.  J.  Ch.  899. 

{a)  Cotton  v.  Wyld,  32  Beav.  266.  See,  further,  as  to  the  Act,  and  for 
cases  in  which  the  Court,  in  its  discretion,  has  awarded  or  refused  damages, 
Morgan's  Chancery  Acts  and  Orders,  261,  4th  ed.  ;  Kerr  on  Injunctions,  221  ; 
Joyce  on  Injunctions,  593  ;  and  Daniell's  Chancery  Practice,  vol.  i.,  p.  946, 
5th  ed.] 
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ABANDONMENT,  when  loss  is  total  without     See  liAEiKB  IirsuKAiroi,  257. 

when  neoessftry  to  make  loss  total.    See  Maezhb  Insttaanoi,  258 

—260. 
notice  must  be  giren,  except  in  case  of  freight,  260. 
effect  of  ineffectual  notice,  whee  subsequent  total  loss,  260 

Talid  notice,  when  loss  afterwards  becomes  partial,  263. 
ACCEPTOR,  liabUity  of.    See  Bills,  174. 
ACCIDENT,  damages  on  an  insurance  against,  251. 
action  for  injury  caused  by,  851. 

when  brought  by  executors.     See  Bxkoutors,  892. 
limited  liability  of  shipowners.    See  Carriers,  228 — 226. 

ACCOUNT,  when  damages  are  recorerable  in  action  of,  284. 

liability  of  receiyer  for  profits  which  he  might  hare  made,  284. 

ACCOUNT  STATED,  some  item  must  be  proved  to  sustain  action  on,  6  (n). 

ACTIONS.    See  Costs  of  Aotiohs. 

ADJUSTMENT,  example  of,  277. 

at  foreign  port,  when  binding  on  underwriters,  269. 

ADULTERT,  damages  in  suits  for  dissolution  or  judicial  separation,  880. 

claims  are  to  be  tried  on  same  principles  as  actions  formerly,  880. 
general  grounds  of  damages  in  action  for,  881. 
entire  separation  a  bar  to  an  action  for,  881. 

otherwise  when  partial,  or  not  by  deed,  382. 
evidence  of  terms  upon  which  the  parties  liyed  ;  letters  when  adminible, 

74,  882. 
infidelity  of  husband,  883. 
prsTious  character  of  wife,  883. 
negligence  of  husband,  384. 
solicitations  by  wife,  884. 
wealth  of  defendant,  885. 

former  recorery  against  another  defendant  for  adultery,  386. 
application  of  damages  in  diyoroe  suits,  886. 

AGENT.    See  Priitcipal  and  Aobrt. 

AMENDMENT  of  postea,  in  certain  cases,  446. 

in  case  of  general  verdict  upon  several  counts,  if  no  evidence  was 

offered  on  the  bad  ones,  446. 
application  must  be  to  the  judge  who  tried,  446. 

may  be  made  to  him  in  full  court,  447. 
his  decision  is  final,  447. 
he  cannot  be  forced  to  produce  notes,  447. 
from  what  notes  it  may  be  made,  448. 

not  from  recollection  of  judge,  448. 

H   H   2 
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AMENDMENT— (con<mue(2. ) 

must  be  in  furtherance  of  intention  of  jury,  448. 

intention  how  ascertained,  448. 
is  made  by  virtae  of  statutes  of  misprision,  449. 
np  to  what  time  it  may  be  made,  450. 

refused  where  there  has  been  laches  on  the  part  of  claimant,  4.'>0 
where  claimant  has  exercised  his  own  discretion,  449,  451. 

ANNUITIES,  interest  is  not  recoverable  upon  arrears,  110. 

APPORTIONMENT,  salary  now  within  statnte  of,  160. 

See  Rent,  184—187. 

APPRAISEMENT,  selling  without.     See  Illegal  Distbbss,  824. 

ARBITRATION,  submission  to  by  executor,  399. 

ARREST.     See  False  Ivprisonmert,  849-351. 

ASSAULT.     See  False  Imprisonment,  849—351. 

NSGLIOBNOI,  851. 

ASSIGN,  covenant  not  to,  205. 

ASSIGNEE  of  a  lease,  his  liability  for  breach  of  covenants,  193,  196,  240. 
action  by  against  assignor,  55. 
by  assignor  against,  240. 
of  a  debt  takes  subject  to  debtor^s  right  of  set  off,  94 

ASSIGNEES  IN  BANKRUPTCY.     See  Bankruptot. 

ATTORNEY,  may  recover  unless  charges  have  been  uselessly  incurred,  69. 

may  set  off  bill  though  not  delivered  a  month  before  action,  81. 

contract  with  is  an  entire  one,  1 53. 

only  liable  for  negligence  to  the  extent  of  loss  resulting,  359. 

may  show  in  bar  of  action  that  there  has  been  none,  860. 
prospective  damages  against,  360. 
damages  where  record  is  withdrawn,  361. 

where  cause  is  taken  as  undefended,  361. 

AVERAGE,  GENERAL,  how  defined,  269. 

ship,  freight  and  goods  carried  for  traffic,  contribute ;  deck 

goods,  270. 
bullion  and  jewels,  unless  carried  on  the  person,  or  as  part 

of  luggage,  270. 
provisions  and  stores  do  not,  unless  carried  as  freight,  270 
goods  carried  by  mariners,  unless  in  lieu  of  wages,  271. 
mariners'  wages  do  not,  unless  in  case  of  ransom,  271 
goods  sacrificed  contribute,  271. 
only  property  exposed  to  risk  contributes,  271. 
freight  must  have  been  pending  at  time  of  sacrifice,  271. 
valuation  of  loss  in  case  of  goods  or  valuable  articles,  272. 

deck  goods,  freight,  ship,  273. 
when  sale  of  goods  for  repair  of  ship  constitutes  an  average 
loss,  274. 

how  valued,  222,  274. 
effect  of  subsequent  loss  of  ship,  275. 
money  raised  for  general  safety,  275. 
mode  of  valuing  property  saved  in  case  of  ship  or  goods, 
276. 

in  case  of  freight^  276. 
usual  place  of  adjustment,  275. 
example  of  adjustment,  277. 

AVERAGE,  PARTICULAR,  what  is  a  total  loss  of  goods  free  from,  261. 

when  a  sale  of  goods  for  repairs  amounts  to  a,  274 

AWARD,  interest  upon  amount  of,  108. 
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fiAIL,  actions  bj,  against  their  principali  247. 

BAILEBS,  may  reooyer  full  yalae  of  goods  on  policy  of  insurance,  255. 

will  be  trustees  of  residue  above  interest  for  the  owners,  255. 
will  recover  in  trover  whole  value  of  goods  against  a  stranger,  800. 
only  amount  of  interest  against  owner,  300, 

BANKRUPTCY,  mutual  credit  in.     See  Sbt-off,  87—92. 

BANKRUPTCY,  TRUSTEES  IN,  actions  by,  406—411. 

can  only  sue  in  respect  of  loss  to  the  estate,  406 
may  sue  for  breach  of  conti-act  to  employ,  407. 

not  for  a  mere  personal  wrong  to  the  bank- 
rupt, 407. 

or  trespass  to  lands  or  goods  in  his 

possession,  403. 
unless   some  pecuniary  penalty  was 

annexed  to  it,  408. 
or  it  has  caused  injury  to  the  estate, 
408. 
nor  for  personal  labour  after  bankruptcy,  410. 
unless  a  large  sum  has  been  accumu- 
lated by  it,  410. 
or  mixed  with  other  debts  for  which 
they  can  sue,  410. 
when  bankrupt's  interest  in  a  right  of  action 

of  wife  passes,  411. 
bankruptcy  of  partner,  411. 
not  necessary  to  prove  substantial  damage,  408 
loss  to  the  estate  is  the  measure  of  damage,  408. 
unless  where  the  right  to  a  specific 
sum  has  once  vested,  409. 
BEGIN,  riglit  t«,  when  plaintiff  proceeds  for  unascertained  damages,  445. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES, 

interest  always  allowed  on  up  to  time  of  signing  judgment,  111,  171. 

may  be  withheld,  in  case  of  laches,  if  not  expressly  reserved,  171. 
not  given  while  note  in  hands  of  alien  enemy,  171. 
where  expressly  reserved,  runs  from  date,  171. 

though  no  action  could  have  been  originally  maintained,  171. 
if  given  as  a  legacy,  interest  would  run  from  maker*s  death,  172. 
where  not  reserved,  interest  runs  from  maturity,  172. 
if  payable  on  demand,  from  demand,  172. 
liability  of  drawer,  endorser,  or  guarantor,  for  interest,  172. 
when  note  payable  by  instalments,  17«$. 
does  not  run  after  a  tender,  173. 
roust  be  included  in  amount  paid  into  court,  178. 
cannot  be  recovered  from  maturity  of  bill  unless  produced,  178. 
calculated  at  current  rate  of  place  whose  laws  govern  payment,  173. 
Ux  loci  aoliUionis  is  the  Ifx  loci  corUraciHt,  173. 

hence  different  liabilities  of  acceptor,  drawer  and  endorser, 

174. 
where  expressly  reserved,  governed  by  lex  loci  contractUt, 
175. 
when  goods  are  to  be  paid  for  by  bill,  106. 
in  trover  for,  287. 
effect  of  want  or  failure  of  consideration  between  immediate  parties,  176. 
between  remote  parties,  176. 
failure  of  consideration  no  answer,  when  once  executed,  177. 
or  when  contract  still  open,  177. 
or  when  only  paitlal,  178. 

but  partial  want  of  consideration  may  be  set  up,  178. 
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BILLS  OF  BXGHANGE  AND  PROMISSORY  NOTES- (<;on/tnue<i.) 

re-exchange,  drawer  and  endorser  liable  for,  178. 

bnt  not  aoceptor,  or  maker  of  note,  unless  bj  agreement,  178. 
protest,  when  allowed,  179. 

expenses  of,  and  noting  when  recoTerable^  179. 
costs  of  former  action  against  plaintiff  not  reooTerable,  47. 
transferor,  withont  endorsement^  not  liable  for,  180. 

unless  bill  is  not  what  it  purports  to  be,  180. 
given  to  wife  during  ooYerture  maj  be  treated  by  hasband  as  joint  or 
several  property,  83. 

consequences  as  to  set  off,  88. 
mutual  credit  constituted  by  taking,  accepting,  or  endorsing  a>  88. 

or  by  an  agreemeat  to  accept,  88,  90. 

but  not  by  an  agreement  to  endorse,  88. 

nor  by  holding  a  bill  or  note  as  trustee  for  another,  91. 
action  for  goods  sold,  to  be  paid  for  by  bill,  not  maintainable  during 
time  that  it  would  have  been  current,  116. 

but  special  action  for  not  giving  may  be  brought  at  once,  116. 

when  paid  for  in  advance  by  bill,  which  is  dishonoured,  129. 
whether  it  will  support  a  count  for  money  paid  by  surety,  245. 
damages  in  trover  for,  294. 

BOARD  OP  TRADE,  inquiry  by,  before  action  agunst  owner  of  ship  in  case  of  loss 
of  life  or  personal  injury,  225  (n). 

BOND,  provi8ions.of  8  &  9  W.  III.  c.  11.     See  Dkbt,  165—169. 

no  more  than  penalty  and  costs  can  be  recovered  upon,  169. 

liability  of  sureties  upon  replevin  bonds,  242,  353. 
will  not  support  a  count  for  money  paid  by  a  surety,  245. 
to  resign  living,  damages  on,  21. 
set  off  of  joint  and  several  bond,  82. 

BREACH  OP  PROMISE  OF  MARRIAGE,  875—877. 
wealth  of  defendant  an  aggravation^  875. 
seduction  an  aggravation,  376. 

mitigation  of  damages,  bad  character,  or  grossness  of  manners,  74,  376. 
evidence  in  bar  of  action,  876. 

BREACHES,  assignmcDt  of  under  8  &  9  W.  III.  c.  11.     See  DuT,  165—169. 

BREAKING  OPEN  OUTER  DOOR,  effect  of  in  action  against  sheriff,  815. 
difference  between  fi-fik.  and  distress,  817. 

BROKER,  set-off  of  debt  from,  in  action  by  principal,  86. 

liable  for  negligence  in  effecting  insurance,  412,  414. 

BUILD,  covenant  to^  198. 


CAIRNS',  Lord,  Act    See  Chancebt. 

CALLS.    See  Public  Compakt. 

CAMPBELL'S,  Lord,  Act.    See  Ezboutobs. 

CARGO,  actions  for  freight  of,  207—211. 

for  not  supplying,  211 — 217. 

for  not  carrying,  217—220. 

for  loss  or  injury  to.     See  Car&ibrs,  220 — 225. 

CARRIERS,  206-229. 

I.  actions  by  for  cost  of  cairiage,  206—211. 
packed  parcels,  206. 
where  entire  ship  engaged  at  a  specified  rate,  207. 
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CARRIBBS— (0(m^nif««2). 

when  pajment  is  to  be  made  by  ton,  207. 

when  part  has  not  been  deliTend,  208. 

weight,  how  calculated,  208. 

when  cargo  changes  in  bnlk  or  weight,  208. 

where  freight  is  fixed  with  reference  to  certain  article^  209. 

eTidenoe  in  mitigation  of  damages,  211. 

time  daring  which  vessel  was  under  repair,  211. 

port  and  pUotage  charges,  211. 
▼alue  of  missing  goods  can  not  be  set  off,  211. 
actions  for  not  snppljing  a  cargo,  211 — 217. 
measure  of  damage,  211. 

mode  of  calculating  amount  which  would  have  been  earned,  211. 
captain  must  try  to  earn  freight  after  breach,  212. 

bat  not  before  breach,  212. 
when  freighter  is  left  at  liberty  as  to  species  of  cargo,  212. 

not  boond  to  supply  ballast,  213. 
eai^  must  be  loaded  according  to  custom  of  port,  218. 
stipulation  to  pay  a  fixed  sum  in  defaalt  of  supplying  cargo,  214. 

right  of  shipowner  to  retain  freight  afterwards  earned,  214. 

when  stipulated  sum  has  not  become  dae,  215. 
profit  made  by  shipowner  with  consent  of  charterer,  216. 
dangeroos  goods,  216. 
11.  actioos  against  carriers,  217 — 281. 
for  not  taJLing  a  cargo,  217—220. 

damages  must  be  the  immediate  result,  217. 

costs  of  former  action  not  allowed,  217. 

increased  price  of  goods  in  place  of  those  which  ought  to  have  been 

brought,  218. 
effect  of  notice  upon  amount  of  damage,  218. 
more  or  less  than  penalty  may  be  reoovered,  220. 
for  loss  or  injury  to  goods,  220 — 281. 

no  difference  that  there  is  some  third  party  liable,  220. 

where  vessel  has  been  lost,  221. 

where  cargo  has  been  delivered  to  a  wrong  person  at  its  place  of 

destinatioD,  221. 
where  goods  have  been  sold  for  repairs  of  ship,  222,  274. 

which  has  never  reached  its  destination,  223,  275. 
where  plaintiff  has  only  a  limited  interest  in  goods,  221. 
when  there  a  no  evidence  of  value,  221. 
liability  of  shipowners  for  loss  caused  by  pilot,  228. 

or  by  fire  or  robbery,  224. 

limited  as  to  liability  for  loss  of  life  or  personal  injury  to  £15 
per  ton  of  ship*s  tonnage,  224. 

as  to  damage  to  goods  to  £8  per  ton,  224. 

costs  beyond  this  amount  may  be  recovered,  225. 

wheu  vidue  of  goods  must  be  stated,  225. 

act  does  not  apply  to  inland  navigation,  225. 
liability  of  land  carriers  at  common  law,  226. 

effect  of  notice  by  them,  226. 

Carriers*  Act,  226— '^28. 

felony  by  a  servant,  228. 

gross  negligence,  228. 

special  contract,  228. 

by  railway  or  canal  company,  must  be  reasonable,  228. 
and  sigoed  by  party  to  be  bound,  229. 
cattle,  limitation  as  to  value  of,  229. 
loss,  what  amounts  to,  230. 
value  must  be  declared,  230. 

fraud  in  concealing,  231. 
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CARBlEB3—(c(mtinued.) 

where  contract  is  to  carry  a  particular  sort  of  goods,  280. 

what  is  passeogers*  luggage,  281  (n). 
telegraphic  messages,  uegligeuoe  in  transmitting^  232. 

CHANCEEY,  Court  of. 

damages  in  suits  for  injunction  or  specific  performance,  3,  462. 
provisions  of  21  and  22  Vict.  c.  27,  463. 
payment  into  court,  468. 
new  trial,  463. 

discretion  of  Court  to  award  damages,  464. 
will  not  entertain  bill  for  damages  only,  464. 
damages  not  confined  to  legal  damages,  465. 
special  damage  must  be  shown,  465. 
need  not  be  specifically  prayed  for,  465. 

CHARACTER^  evidence  of  in  aggravation  or  mitigation  of  damages,  847,  365,  878, 

877,  379,  388. 

CHARTER  PARTY.     See  Ca&birrs. 

CHARTERS,  damages  in  trover  and  detinue  for,  294,  808. 

CIRCUITY  OF  ACTION,  pleas  in  avoidance  of,  96,  201. 

COLLISION,  damages  for,  67,  810. 

COMMISSION  AGENT,  damages  against  for  purchasing  inferior  goods,  418. 

COMMON,  actions  for  injury  to  right  of.     See  Easexkntb,  341—344. 

COMPANY.     See  Public  Covpant. 

COMPENSATION,  under  Lands  Clauses  Act,  386. 

COMPROMISE,  party  indemnified  is  entitled  to,  243. 

effect  of  notice  to  surety,  243. 

CONSIDERATION,  absence  of  in  a  bill  or  note,  176. 

failure  of,  177. 

CONSPIRACY,  damages,  when  too  remote,  34. 

CONTINQENCY,  debt  payable  on,  98. 

CONTRACT,  damages  for  breach  of,  must  be  the  primary  and  natural  result,  8. 

unless  ulterior  consequences  were  contemplated,  9. 
rule  laid  down  in  JJacUey  v.  BaxendaXe^  9. 

application  of,  9 — 21. 
new  rule  suggested  in  Fletcher  v.  Tayleur,  12. 
motive  not  a  ground  of,  21,  22. 

except  in  case  of  breach  of  promise  to  marry,  21. 
to  pay  money,  damages  limited  to  principal  and  interest,  8. 

but  special  damage  has  been   allowed  on  breach  of  special  con- 
tract, 20,  21  (n). 
right  to  rescind,  125,  155, 167,  158. 
Sm  Dajtaoks,  Debt. 

CONTRIBUTION.    See  Suretyship,  248. 

CONTRIBUTORY  NKGLIGENCE,  in  cases  of  injury,  86—40. 

children  may  be  guilty  of,  88. 

CONTRIBUTORY  wrongful  act  of  third  party.     See  Third  Party. 

CORN  OR  HAY,  irregularity  in  distraining,  823. 

excessive  distress  in  taking,  824. 

landlord  not  bound  to  take  in  preference  to  goods  which  are  con- 
ditionally exempt.    See  Illegal  Distress,  828. 
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COSTS  OF  ACTIONS,  not  recoverable,  if  refdsed  in  the  original  Court,   43,  136, 

846. 

otherwise  if  not  adjudicated  upon  at  all,  44. 
not  allowed  when  incurred  unneoesaarilj,  45,  414. 
or  where  former  action  not  sustainable,  46. 

unless  sanctioned  by  the  defendant,  54. 
case  of  warrantj  and  resale,  53. 
nor  when  they  were  caosed  by  the  wrongful  act  of  the  plain- 
tiff, 55. 
ease  of  underlessee  with  covenants,  55. 
may  be  recovered  where  there  has  been  an  indemnity,  56, 
but  only  in  case  of  rightful  claims,  239. 

unless  indemnity  be  against  acts  of  particular 
I)erson8,  240. 
not  necessary  to  give  surety  notice  of  former  action,  57. 
extra  costs  not  a  ground  of  legal  damage,  346. 
and  cannot  be  recoTered,  43,  346. 
unless  where  they  cannot  be  taxed,  44,  339. 
or  where  there  is  an  indemnity,  45. 

Bed  qucere  de  Koc,  240. 
cannot  be  recovered  against  sheriff,  359. 
where  the  former  action  was  against  plaintiff,  and  another, 

costs  severed,  58. 
in  action  by  surety  against  co-surety,  249. 

CO-SURETY.     See  Suretyship,  248—250. 

COUNTY  COUBT,  Registrar  of.     Liability  in  respect  of  replevin  bonds,  352. 

COURT,  application  to  amend  postea  no  longer  made  to,  446. 
cannot  reverse  decision  of  judge  as  to  amendment,  447. 
may  amend  where  judge  has  left  the  bench,  448. 
of  error  will  amend  by  amended  record  in  Court  below,  450. 
cannot  review  such  amendment,  450. 
will  postpone  judgment  to  allow  time  for  amendment,  450. 
change  in  their  power  to  increase  or  abridge  damages,  452,  453. 
granting  new  trial.    See  Nbw  Trial,  454 — 462. 

COVENANT,  for  title  and  authority  to  convey,  142. 

when  something  has  passed,  damages  are  the  difference,  142. 
when  nothing  has  passed,  the  purchase  money,  1 43. 
or  the  amount  paid  to  perfect  the  title,  144. 
for  quiet  enjoyment,  not  broken  till  disturbance,  144. 

damages,  value  of  unexpired  term  and  damages  of  former  action, 
145. 
or  amount  paid  for  compromise,  145. 
whether  rise  in  value  may  be  allowed  for,  146. 

or  improvements,  14(>,  147,  145  (n). 
where  there  has  been  an  eviction  from  part  of  the  land,  148. 
deed  is  conclusive  as  to  amount  of  purchase  money,  148. 
for  further  assurance,  149. 
against,  or  to  pay  off  incumbrances,  149. 

difference  between  law  in  EngUnd  and  America,  150. 
where  there  is  a  contingent  incumbrance,  1.^0  (n). 

nominal  damages  when  actual  and  contingent  loss  negatived, 
150. 
to  renew,  damages  depend  partly  on  value  of  land  and  partly  on  title 

of  lessor,  151. 
to  repair,  liability  of  executors  upon,  403. 

tenant  may  be  sued  for  breach  of,  during  term,  189. 
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COVBNANT-Ccon^mutfd.) 

damages  are  measured  by  the  injury  to  the  revernon,  190. 
or  cost  of  repairs  when  done  by  the  landlord,  192. 
though  not  assented  to  by  tenant}  192. 
and  though  plaintiff  has  since  assigned,  192. 
nominal  for  disrepair  before  execution  of  lease,  192. 
assignee  only  liable  for  breaches  during  his  own  time,  19S. 
but  burden  of  proof  lies  upon  him,  193. 
and  bound  to  remedy  actual  disrepair,  196. 
strict  proof  of  disrepair  necessary,  193. 

damages,  when  action  brought  at  the  end  of  term,  are  the  amount 
necessary  to  put  premises  into  repair,  193. 
not  limited  to  amount  of  insurance,  if  burnt  down,  193. 
not    bound   to  repair  premises  subsequently  erected  without 

express  coyenant,  193. 
no  answer  that  plaintiff's  interest  has  ceased,  194. 
sublessee  only  liable  for  injury  caused   by  his  own  breach  of 
covenant,  194. 
to  keep  in  repair  inyolves  a  covenant  to  put  in  repair,  194. 

amount  of  re(.>air  depends  on  age  and  class  of  premises,  196. 
how  far  evidence  of  disrepair  admissible,  195. 
effect  of  doctrine  upon  assignees,  196. 
expenses  of  sarvey  generally  borne  by  landlord,  196. 
when  liable  for  repaiis  of  party- wall,  197. 

effect  of  condition  precedent  that  landlord  shall  put  in  repair,  197. 
damage  where  two  counts,  197. 
when  action  is  by  tenant  against  landlord,  197. 

costs  of  another  house  cannot  be  recovered,  198. 

unless  there  has  been  delay  on  defendant's  part,  198. 
injury  to  one  part  of  premises  from  non-repair  of  others,  198. 
damages  may  be  referred  to  the  master,  424. 
to  build,  damages  measured  by  real  injury  sustained,  198. 
to  mine,  199. 
to  pay  renewal  fine,  must  be  commensurate  with  defendant's  interest, 

200. 
to  insure,  premiums  may  be  recovered,  200. 
where  no  loss  has  occurred,  200,  201. 
where  a  loss  has  occurred,  damages  measured  by  it,  202 
where  policy  is  assigned  to  the  insurers  to  secure  loan,  the  damage  is 
the  loss  of  the  security,  203. 
to  pay  rates,  204. 
to  deliver  up  possession,  205. 
not  to  assign,  205. 
to  pay  rent.     See  Rent. 
in  case  of  alternate  covenants,  nominal  damages  only  on  one,  if  money  has 

been  paid  on  the  other,  204. 
assessing  damages  upon  penalty  for  breach  of  covenants,  under  8  and  9 
W.  111.  c.  11,  165. 
to  what  cases  statute  extends,  167. 
where  it  does  not,  168.  ' 

Crown  not  bound  by  it,  169. 
to  indemnify,  or  do  some  act,  damages  for  breach  of,  238. 
general  covenant  only  extends  to  lawful  acts,  239. 
otherwise  when  an  individual  is  specified,  240. 
when  executor  may  sue  for  breach  of,  389. 

CROPS,  distress  of  growing.     See  Illegal  Distress,  323,  328. 

CUSTO.MS  ACTS,  damages  for  seicure  of  goods  under,  297. 

boD^-fide  detention  of  goods  under,  not  a  trespass,  827. 
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DAMAGBS  an  reooTerable  in  all  personal  and  mixed  actions,  1. 
and  for  suing  after  a  prohibition,  3. 

and  in  debt  for  a  penalty  given  by  statute  to  the  party  grieved,  if 
the  amount  is  certain,  2. 
but  not  where  amount  uncertain,  or  in  action  by  informer,  2. 
not  recoverable  in  real  actions,  1. 
nor  upon  an  indictment  or  information,  2. 

but  an  informer  may  have  a  third  part  of  the  fine,  2. 
nominal,  meaning  of,  4 

plaintiff  entitled  to,  though  the  injury  cause  no  loss,  4. 

unless  damage  is  of  the  essence  of  the  action,  5. 
for  detention  of  adebt^  161. 

cannot  be  sued  for  when  debt  has  been  paid  before  action,  162. 
otherwise  when  payment  is  made  after  action  brought^  162, 

164. 
unless  accepted  in  bar  of  damages,  162. 
on  a  writ  of  inquiry,  425. 
not  necessarily  nominal,  though  no  proof  of  actual  loss,  7,  867>  427. 
not  a  complete  compensation,  7. 

for  non-payment  of  money  limited  to  principal  and  interest,  8. 
for  breach  of  contract,  must  be  the  primary  and  natural  result,  8. 

unless  ulterior  consequences  wei-e  contemplated  by  both  parties,  9. 
ought  a  contract  to  this  effect  to  be  proved  ?  10. 
rule  laid  down  in  Hadley  v.  BaxendaUf  9. 
new  rule  suggested  in  FUteher  v.  Tayleur,  11. 
cases  in  which  the  rule  in  Hadley  v.  BaxendaU  has  been  applied, 

18—20 
that  rule  will  not  decide  every  case,  17. 
mere  communication  of  consequences  of  a  breach  will  not  enlarge 

responsibility  of  person  to  whom  it  is  made,  18. 
motive  not  a  ground  of,  21,  22. 
in  actions  of  tort  governed  by  looser  principles,  23. 
motive  a  ground  of,  24. 

unless  in  actions  against  several,  24. 

or  against  a  principal  for  the  act  of  his  agent,  866. 
are  a  penalty  and  not  merely  a  compensation,  26. 
are  too  remote,  26—58. 

when  ckimed  for  loss  of  profits,  27—83,  124,  415. 

unless  the  profit  was  itself  the  thing  contracted  for,  27,  415. 
Scotch  law  different  in  this  respect,  31. 
when  the  injury  is  not  the  natural  result  of  the  act,  82. 
when  caused  by  the  act  of  the  plaintiff  himself^  35 — 40. 
effect  of  his  negligence  in  cases  of  injury,  86 — 40,  136. 
premature  expenses,  incurred  while  contract  incomplete^  40. 
when  the  wrongful  act  of  a  third  party,  which  could  not  have  been 
expected,  40,  371. 
otherwise  when  such  wsa  the  natural  result  of  the  wrong  done,  42. 
cost  of  former  actions,  43 — 58. 

not  recoverable,  if  refused  or  limited,  in  the  original  Court,  48,  136, 
346. 
otherwise  if  not  adjudicated  upon  at  all,  44. 
full  costs  allowed  where  they  cannot  be  taxed,  44,  839. 
and  where  there  is  an  indemnity,  45. 
sed  qwxre  de  hoc,  240. 
not  allowed  when  incurred  unnecessarily,  45,  414. 
or  where  former  action  not  sustainable,  46. 
unless  sanctioned  by  the  defendant,  54. 
case  of  warranty  and  resale,  58. 

nor  when  they  were  caused  by  the  wrongful  act  of  the  plaintiff,  53. 
case  of  underlessee  with  covenants,  55. 
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DAMAQES— (confi»u«<;.) 

may  be  recoTered  where  ihere  has  been  an  indemnity,  56. 
but  only  in  case  of  lawful  claims,  239. 

unless  indemnity  be  against  the  acts  of  a  particular  peraon, 
240. 
not  necessary  to  give  surety  notice  of  former  action,  57. 
where  former  action  aj^inst  plaintiff  and  another,  costs  seTered,  58. 
cannot  be  given  for  anything  before  cause  of  action,  58. 
subsequent  to  action  may  be  allowed  for,  when  it  is  the  natural  result, 
and  not  itself  a  new  cause  of  action,  59 — 62. 
interest  given  up  to  judgment  signed,  61. 
when  evidence  of  specific  subsequent  injury  allowed,  61. 
a  legal  (not  moral)  liability  to  pay  money  a  ground  of,  65. 

for  instance,  a  judgment  recovered,  238. 
not  recoverable,  when  not  the  necessary  result  of  defendant's  act,  62. 
or  a  new  cause  of  action,  as  a  continuing  nuisance,  63. 
if  given  in  such  a  case,  judgment  arrested,  434. 
evidence  in  mitigation  of,  not  admissible  if  it  could  have  been  pleaded,  65, 
425. 
nor  for  all  the  purposes  of  a  cross  action,  66. 
nor  when  merely  rea  inter  alioa  CLcta,  67,  374,  886. 

right  of  action  against  a  third  party,  67. 
nor  when  it  would  contradict  any  rule  of  evidence,  69. 
inferiority  a  ground  of  reduction  in  actions  for  price  of  goods,  70. 
or  work  and  labour,  or  hire  of  services,  71. 

but  not  in  actions  for  freight,  or  an  attorney's  bill,  69. 
unless  no  benefit  received,  69. 
measure  of  reduction  in  such  cases,  71. 
work  done,  or  materials  supplied  by  employer,  71. 
injury  to,  or  loss  of  employer's  goods,  71. 
extenuating  circumstances,  73.     See  different  titles  of  actions, 
absence  of  malice,  74. 
eet-oflf.     See  Set-off,  Mutual  Cbsdit,  Equitable  Set-off,  75—96. 
cannot  exceed  amount  laid,  97. 

if  more  given,  judgment  reversed,  440. 
plaintiff  may  enter  a  remittitur  as  to  excess,  440. 
Court  will  not  amend  declaration  to  meet  verdict,  440. 
will  grant  a  new  trial  with  leave  to  amend,  440. 
double  and  treble  in  certain  cases,  440. 

ascertained  by  multiplying  amount  of  verdict,  441. 
mode  of  assessing.     See  Judgment,  Several  Ck)UNT8,  Sets&al  Defekd- 

ARTS,  Whit  of  Inquirt,  428—444. 
power  of  Court  to  increase  or  abridge,  453,  454. 
too  small  or  excessive.    See  New  Trial,  454 — 462. 
liquidated,  form  the  ascertained  amount  of  the  yerdict,  97,  99. 
but  must  be  sued  for  as  such,  ^8. 
and  could  not  be  fixed  in  evasion  of  usnry  laws,  99. 
judge  must  decide  whether  a  penalty  or,  99. 

will  be  construed  as  a  penalty,  when  so  stated  to  be,  without  con- 
trolling words,  100. 
or  when  a  larger  sum  is  to  be  due  in  default  of  a  smaller,  1 00. 

unless  stipulated  for  in  express  terms,  102  (n). 
or  where  there  are  several  things  to  be  done,  the  breach  of 

which  can  be  measured  in  money,  101. 
otherwise  when  the  damages  would  be  uncertain,  103. 
or  where  the  event  is  single  and  uncertain,  103. 
mere  use  of  words  ** liquidated  damages"  not  decisive,  104. 
Court  incline  to  consider  sum  fixed  a  penalty,  104. 
cannot  be  given  beyond  penalty,  when  sued  for  as  such,  99. 
more  or  less  may  be  given,  when  action  is  on  contract,  99. 
assessing  under  8  and  9  W.  III.  in  action  for  penalty.  See  Debt,  165. 
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DA.no i^ROU.S  gooJs,  damage  caased  to  carrier  by,  216. 

DEBT,  damages  for  detention,  in  general  nominal,  161. 

may  be  sabstantial,  as  on  a  mortgage  deed,  161. 

plea  bad,  nnless  it  professes  to  answer,  161. 

action  for  nominal  cannot  be  camraence  1  after  payment,  161. 

may  be  carried  on,  if  payment  after  action,  162,  164. 
none  when  plea  of  tender  found  for  defendant,  1 65. 
nor  where  there  has  been  a  release  of  the  action,  165. 
on  a  penal  statute,  2. 
for  a  penalty  as  liquidated  damages.      See  Fbxaltt,  Liquidatkd  Dauaoes, 

99,  170. 
on  a  bond,  assigning  breaches  under  8  &  9  W.  III.  c.  11,  165. 
statute  compulsory,  166. 
same  judgment  as  before,  166. 
different  modes  of  proceeding  under  statute,  167. 
to  what  cases  it  extends,  167. 
when  it  does  not  apply,  168. 
not  binding  upon  the  Crown,  169. 
damages  limited  to  amount  of  penalty  and  costs,  169. 
satisfaction  entered  on  payment,  169. 
when  penalty  not  in  a  bond,  plaintiff  need  not  sue  for  it,  170. 

and  may  recover  more  or  less,  170. 
mode  of  calculating  value  of  a  sum  in  foreign  currency,  170. 

DECEIT.    See  Fraudxtlekt  Mubepbesektatiov. 

DECK  GOODS,  contribute  to  a  general  average,  270. 

not  contributed  for  unless  in  case  of  usage,  273. 

DEFAMATION,  evidence  of  malice,  863—366. 

other  words  or  writing  may  be  used  as,  863. 

persisting  in  the  charge,  365. 

giving  circulation  to  the  libel,  866. 

genera]  evidence  of  good  character  only  allowed  to  rebut  contrary 

evidence,  865. 
evidence  of  general  comx>etency,  365. 
malice  of  one  not  evidence  in  action  against  another,  366. 
damages  in  joint  actions,  by  partners  or  husband  and  wife,  866. 
circulation  of  libel,  an  aggravation  of,  866. 
specific  proof  of,  unnecessary,  367. 
when  prospective  may  be  allowed,  867. 
specific  injury  after  action,  when  admissible  in  proof  of, 
368. 
when  general  evidence  of  may  be  given,  869. 
■pedal  damage,  when  necessary,  370. 
must  be  laid  with  certainty,  370. 
must  be  the  natural  result  of  defendant's  act,  370. 

and  not  of  the  repetition  of  the  slander  by  others,  42,  371. 
when  act  of  third  party  a  ground  of,  371. 
mitigation  of  damages ;  defendant  did  not  originate  the  libel,  872. 
had  cause  to  believe  it,  373. 
previous  provocation,  378. 
general  bad  character,  873 
justification,  374. 

former  recovery  against  another  person,  no  ground  for,  374. 
apology  in  newspaper,  874. 

DEFAULT.    See  JuDavEin;  bt,  425—428,  431. 

DEMAND  OF  INTEREST,  what  ia  a  suflioient,  112. 
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DEUURBER,  assessing  damages  after  jadgment  on,  428. 

to  part  of  the  declaration,  and  default  or  plea  as  to  rest»  428. 

contingent  assessment  of  damages  on,  429. 

when  plainti£f  may  take  judgment  on,  and  abandon  the  issues,  429. 

DEPOSIT,  on  contract  to  purchase  land,  interest  on,  109. 
forfeiture  of,  on  non-completion,  108  (n). 

DETENTION  OF  CHATTEL,  damages  for,  304. 

DETINUE,  judgment  in,  807. 

statutory  power  to  order  delivery  of  chattel,  808. 
jury  ought  to  find  value  separately,  308. 

and  new  writ  of  inquiry  cannot  be  awarded,  if  they  omit  to  do  so,  443. 
postea  may  sometimes  be  amended,  446. 
damages  when  property  cannot  be  returned,  808. 

in  actions  for  charters  or  scrip,  308. 
plea  of  acceptance  of  goods  since  action,  808. 
effect  of  judgment  in  altering  property,  308. 
against  garnishee^  greater  damages  than  those  claimed  against  defendant^  97. 

DEVASTAVIT,  effect  of  upon  the  liability  of  an  executor,  403. 

difference  between  doctrines  of  law  and  equity,  as  to,  404. 

DEVIATION  from  contract  for  work,  152. 

DILAPIDATIONS,  liability  of  executor  of  deceased  incumbent  for,  897. 

DISMISSAL  from  service.    See  Hiring,  155—160. 

DISTRESS.    See  Illboal  Distress,  321—329. 

DIVIDEND  must  be  apportioned  to  whole  debt,  where  part  is  guaranteed,  2  35. 

DOWER)  no  damages  on  writ  of  right  of,  279. 

are  recoverable  in  dower  unde  nihil  hcihet,  279. 

demand  is  necesdaiy,  280. 

mode  of  assessing  their  amount,  280. 

time  to  which  they  are  assessed,  281. 

effect  of  death  of  heir  or  widow,  281. 
only  six  years'  arrears  or  damages  recoverable,  281. 

DRAWER,  liability  of.     See  Bills. 

DRIVING  distress  into  another  county,  action  for,  825. 


EASEMENTS,  nominal  damages  where  right  has  been  infringed,  though  no  loss,  341  • 

unless  right  is  a  mutter  pnblici  Juritf  343. 

particular  but  not  special  damage  necessary,  843. 
actions  by  reversioners  must  show  injury,  343. 

against  the  lord  for  putting  cattle  upon  common,  343. 
continued  obstruction  may  be  sued  for  continually,  343. 

EJECTMENT,  changes  in  its  character,  278. 
judgment  in,  278. 
when  mesne  profits  may  be  recovered,  279. 

See  MssKR  Profits,  337—341. 
costs  of,  may  be  recovered  in  action  for  mesne  profits,  339. 

ENDORSER,  liability  of.    See  Bills. 

ENTRY,  when  necessary  to  maintain  trespass,  337. 

when  made^  relates  back  to  origin  of  title,  337. 

unless  where  party  in  possession  was  not  a  trespasser  till  entry,  388. 

EQUITABLE  set-off.    See  Set-off,  93—96. 
doctrine  of  devastavit^  404. 

EQUITY,  damages  in  a  Court  of.    See  Chakobrt. 
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BSCAPB,  action  of  debt,  for,  abolished,  357. 

damages  in  action  on  the  case  for,  357. 

B  MICTION.     See  Covenants  FOR  Title.    U2— 151. 

by  landlord  bars  an  action  for  rent,  143,  185. 

by  title  paramoant  canses  an  apportionment,  148,  185. 

BXOBSSIVB  DAMAGES.     See  New  Trial,  457—461. 

DISTRB3S.     See  Illegal  Distress,  321. 

BXBOUTION  against  goods,  whether  it  will   support  a  count  for  money  paid   by 

surety,  246. 

EXBCUTORS,  actions  by,  888—394. 

must  be  brought  in  respect  of  some  wrong  affecting  the  personal  estate, 
388. 
not  necessary  to  prove  actual  damage,  389. 
unless  in  actions  of  real  covenants,  389. 
when  they  cannot  sue,  390 
measure  of  damages,  891. 

right  to  sue  for  trespass  to  goods,  391. 
or  to  lands,  391. 
or  for  injury  causing  death,  392. 

no  damages  for  mental  suffering,  892. 

nor  for  funeral  expenses,  mourning,  393. 

but  for  loss  of  expectations,  393. 

insurance  on  deceased's  life  cannot  be  taken  into  account, 

893  (n). 
action  only  when  deceased  might  have  sued,  894. 
therefore  barred  by  accord  and  satisfaction  with  deceased 

in  his  lifetime,  394. 
extends  to  death  on  high  seas,  225  (n). 
but  no  action  can  be  brought  till  Board  of  Trade  has 
held  an  inquiry  or  refused  to  do  so,  225  (n). 
set-off  in  actions  by,  83. 
actions  against,  894 — 406. 

when  sued  as  such,  are  liable  to  extent  of  assets,  894. 
contracts  of  the  testator  in  general  survive  against,  394. 
unless  in  matters  of  personal  skill,  895. 
revocation  of  authority  by  death,  395. 
trespass  may  be  maintained  against,  396. 
liability  of  for  diUpidaiions,  397. 

what  contracts  made  by,  bind  him  in  his  representative  character,  398. 
when  liable  personally,  898. 

trading ;  submission  to  arbitration,  399. 

funeral  expenses,  399. 

use  and  occupation,  400. 

rent  due  since  testator's  death,  401. 

where  term  has  been  assigned,  402. 
mode  of  estimating  profits  from  land,  402. 
covenant  to  repair,  403. 
devsstavit  at  law  and  in  equity,  403,  404. 
want  of  assets  should  be  pleaded,  405. 
effect  of  judgment  against  de  banu  testatorii,  405. 

de  bonis  propriiSf  406. 
set-off  in  actions  against,  84. 
payments  made    by  executors,   de   son    tort,   go    in    mitigation  of 

damages,  74. 
sued  in  replevin,  may  recover  damages,  319. 

BXBMPLART  DAMAGES,  may  sometimes  be  given,  25,  457—460. 

See  MoxrvB. 
actions  for  mesne  proBts,  341. 
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EXTORTION,  treble  damages  id  action  against  sheriff  for,  859. 
form  of  declaration,  359. 

EXTRAS,  how  sued  for,  162. 

original  contract  must  be  pat  in  stamped,  152. 

FACTOR,  set-off  in  actions  by  or  against,  85. 

FALSE  IMPRISONMENT,  probable  cause  a  ground  of  mitigation,  75,  349. 
but  if  amounting  to  a  justification,  must  be  pleaded,  850. 
remand  by  the  magistrate  not  a  ground  of  damages,  350. 
nor  circumstances  of  subsequent  prosecution,  350. 
damages  in  actions  by  and  against  several,  350. 

against  justices  of  the  peace,  351. 
jury  will  look  to  all  the  circumstances,  836. 

FENCES,  consequential  damages  from  non-repair,  84. 

FINE.     See  Renewal  Fine. 

FIRE  INSURANCE  is  a  contract  of  indemnity,  251. 

sum  insured  for  does  not  operate  as  the  ascertained  value,  252. 

property  is  to  be  estimated  at  its  intrinsic  value,  253. 

at  what  time  the  value  is  to  be  calculated,  254,  255. 

election  to  reinstate  251  (n). 

bailees  may  insure  for  full  value,  255. 

are  trustees  for  residue  above  their  own  interest,  255. 
insurable  interest  of  tenants  from  year  to  year,  255  (n). 

mortgagees,  256  (n). 
profits  must  be  expressly  insured,  256. 
expenses  of  saving  property,  256. 

FIXTURES,  damages  in  trover  for,  292. 

in  trespass  for,  808. 
on  policy  of  insurance  for  moveable,  252. 

FOREIGN  CURRENCY,  mode  of  calculating  value  of,  170. 

FOREIGN  JUDGMENT,  interest  upon,  110. 

mode  of  calculating  value  of,  170. 

FORMER  RECOVERY.     See  Judgment  Recovered. 

FRAUDULENT  MISREPRESENTATION,  damages  may  be  recovered  which  result 
naturally  from  representation  being  acted  on,  184,  186. 
case  of  damages  too  remote,  84  (n). 

FREIGHT,  loss  or  injury  to  goods  not  a  ground  for  mitigation  of  damages  in  actions 
for,  69,  79,  95,  95  (n). 
actions  for  payment  of,  207,  211. 

for  not  supplying,  211 — 216. 
for  not  taking,  217—220. 

See  Carbibbs,  Ma&inx  Insitrancx,  General  Avxraob. 

FUNERAL  EXPENSES,  liability  of  executors  for,  399. 

FUTURE  DAMAGE.     See  Pbospeotive  Damage. 


GOODS,  sold  and  delivered,  no  interest  recoverable,  110. 
unless  payment  to  be  made  by  bill,  110. 
when  to  be  paid  for  by  bill  which  is  not  given,  116. 
inferiority  may  be  given  in  evidence,  71. 
measure  of  reduction  of  price,  71. 
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GOODS— (continued, ) 

hurgBdned  and  Bold,  when  no  actual  deliyery,  116. 
action  for  not  accepting,  116. 

damages,  difference  between  contract  and  market  price,  116. 

in  some  cases  plaintiff  may  sue  before  expiration  of  time 
fixed  for  performance  of  contract,  117. 
vendor  cannot  re-sell  goods,  if  buyer  fail  to  carry  them  away,  118. 
absolute  contract  to  pay  for  goods,  though  not  accepted,  120. 
action  for  refusal  to  deliyer,  same  rule  of  damages,  120. 

where  vendor  has  renounced  contract  before  day  fixed,  121. 
where  vendee  at  vendor's  request  forbears  buying  other  goods,  121. 
when  no  time  fixed  for  completion  of  contract^  122. 
special  damage  may  be  recovered,  122. 
where  payment  mtide  in  advance,  125 — 128. 
by  bills  which  are  dishonoured,  129. 
order  for  specific  delivery  under  Mercantile  Law  Amendment  Act, 
1856,129. 
may  be  the  subject  of  set-off,  77,  78. 

See  Warranty,  129—136. 
sold  by  master  for  necessities  of  ship,  222,  274. 

mode  of  valuing,  222. 
lost  by  carrier,  or  injured  by  carrier.     See  Carrikr,  220 — 230. 
mode  of  valuing.     See  Value. 
whether  execution  upon,  will  support  a  count  for  money  paid  by  surety,  246. 

GUARANTT.     See  Sorettship. 
trover  for,  295. 

H ALLEY  V.  BAXENDALE,  rule  laid  down  in,  9. 

cases  in  which  that  rule  has  been  applied,  13 — 20. 

will  not  decide  every  case,  17. 

case  where  parties  .contemplated  different  use  for  the  article  which  was  to  be 
supplied,  16. 

mere  communicatisn  of  the  results  of  a  breach  will  not  enlarge  the  respon- 
sibility of  the  person  to  whom  it  is  made,  18. 

the  rule  applied  in  an  action  for  not  paying  money  under  a  special  contract 
to  do  so,  20,  21  (n). 

HIRING,  contracts  of,  155—160. 

nothing  recoverable  upon  a  special  contract  which  has  not  been  per- 
formed, 155. 

nor  upon  a  quantum  mei'uU^  unless  defendant   prevented  per- 
formance, 155. 
nor  where  dismissal  was  for  misconduct,  155,  156. 
when  such  dismissal  a  good  defence,  156  (n). 
contract  to  pay  for  service  is  not  a  contract  to  employ,  156. 
unless  word  ** agreed"  is  used,  157. 

then   does  not  amount  to  a  promise  to  pay  after  dis- 
missal, 157. 
agreement  to  pay  a  yearly  salary  is  a  yearly  hiring,  157. 
when  action  for  dismissal  may  be  brought,  157. 

damages  in  it;  include  past  service,  157,  158. 

contract  cannot  be  treated  as  subsisting  for  any  purpose  but  that  of 

suing,  158. 
right  of  action  passes  to  trustee  in  bankruptcy,  159;  406. 
plaintiff,  improperly  dismissed,  may  sue  at  once  on  a  quantum  meruit^  159. 
inferiority  of  services  may  be  given  in  evidence,  159. 
doctrine  of  constructive  service  for  whole  period  overruled,  159. 
month's  notice  in  case  of  menial  servants,  159. 
who  are  such,  159. 

I  I 
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BIMRQ— (continued. ) 

damages  in  action  for  not  giring   notice    do    not   inolnde   pMi 
service,  160. 
salafy  now  witliin  statute  of  apportionment^  160. 
See  WosK  ahd  Labgub,  152 — 155. 

HOLDING  OVEB  after  giving  notice  to  quit,  1S7. 

receivlDg  notice  to  quit,  187.     See  Bbkt. 

HUSBAND  AND  WIFE,  set-off  in  actions  by  and  against,  82. 

no  special  damage  on  joint  count  for  libel  in  action  by,  866. 
separate  count  for  injury  to  husband  may  be  added,  S67. 

ILLEGAL  DISTRESS,  821—829. 

irregularity  in  distress  for  rent;  action  must  be  for  actual  damage,  821, 
excessive  distress,  821. 

mode  of  calculating  value,  822. 

no  damages  for  sale  unless  alleged,  822. 

when  trespass  will  lie  for,  322. 

distraining  for  more  rent  than  is  due,  822. 
where  nothing  is  due^  826. 
irregularity  in  distraining  corn,  hay,  or  growing  crops,  823. 

effect  of  tender,  826. 
selling  without  appraisement,  824. 

not  removing  goods ;  not  giving  notice ;  not  selling  at  best  pricey  825. 
driving  cattle  out  of  county,  825. 
when  distress  is  void  ab  initio^  826. 

tender  before  or  after  distress ;  after  impounding,  826,  827. 

mere  non-feasance  not  sufficient^  327. 

diBtress  may  be  void  as  to  part  only,  827. 
distraining  privileged  articles,  828. 

where  only  other  distress  consists  of  growing  crops,  828. 

IMFKOYEMENTS  a  ground  of  damage  in  action  on  a  warranty,  188. 

on  covenant  for  title,  145  (n),  147. 
whether  Talue  of  can  be  recovered  in  trover,  289--298. 
not  allowed  for  in  action  for  mesne  profits,  840. 

INOUMBRANCBS.    See  Gotekahi  aqainst,  149. 

INDEMNITY,  recovery  of  costs  under,  56,  239. 

given  by  plaintiff  to  defendant  against  the  demand  sued  on  may  bar 

the  action  or  reduce  the  damages,  78. 
sgainst  calls  on  shares,  vendor's  right  to,  119  (n). 
See  SuRBTTSHiP,  238—276. 

INDICTMENT,  no  damages  recoverable  on,  2. 

when  given  by  statute  must  be  sued  for,  2. 

informer  may  upon  conviction  obtain  a  third  of  fine,  2. 

INPEBIOEITT  a  ground  for  mitigation  of  damages,  71. 

measure  of  reduction,  71. 
not  in  actions  for  freight,  or  on  an  attorney's  bill,  69. 

INJUNCTION,  damages  in  addition  to  or  substitution  for,  8,  463. 

though  case  for  injunction  fidls,  464. 
for  infringement  of  patent,  464. 

though  patent  have  expired  pending  the  suit,  464. 
unless  bill  filed  too  late  for  any  equitable  relief,  464. 
See  Chancbbt. 

INSURANCE  of  ship  not  a  ground  for  reducing  damages  in  action  for  collision,  67,  814. 
nor  of  deceased's  life  in  action  by  executors  for  injury  cauaing  death, 

898  (n). 
See  FiAB,  Life,  Majukb  Inbvbaitob. 
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INSURB,  ooTenant  to ;  premiums  may  be  recorered,  200. 
where  no  loss  has  oooarred,  200,  201. 
where  a  loss  has  oocurred,  202. 
where  policy  is  assigned  to  the  insurer  to  seeore  loan  the  damage  is  the 

loss  of  the  seoarity,  20S. 
oovenant  not  to  cause  forfeiture  of  policy,  204. 

INTBKBST.  I.,  at  common  law,  when  given,  104. 
always  on  bills  and  notes,  105,  171. 

may  be  withheld  unless  expressly  reserred,  171. 
not  given  while  note  in  hands  of  alien  enemy,  171. 
where  expressly  reserved,  runs  from  date,  171. 
though  no  action  could  have  been  originally  maintained,  171. 
if  note  given  as  a  legacy,  would  run  from  maker's  death,  172. 
where  not  reserved,  runs  from  maturity,  1 72. 

or  from  demand,  when  instrument  payable  on  demand,  172. 
liability  of  drawer,  endorser,  or  guarantor  for,  172. 
when  note  payable  by  instalments,  178, 
does  not  run  after  a  tender,  110,  178. 
payment  into  Court  must  include,  178. 

cannot  be  recovered  from  maturity  of  bill  without  its  production,  178. 
calculated  at  current  rate  of  place  whose  laws  govern  payment^  178. 
lex  loci  soltUionii  is  the  lex  loci  eontraetiUf  173. 
hence  different  liabilities  of  acceptor,  drawer,  and  endorser,  174. 
where  expressly  reserved,  governed  by  lex  loci  corUraciiUf  111,  175. 
in  trover  for  a  bill,  286,  294. 

contract  of  indemnity  does  not  imply  interest  on  money  paid,  105. 
course  of  dealing  raises  a  contract  to  pay  even  compound,  106. 

but  not  upon  the  last  balanoe,  106. 
agreement  to  pay  by  note  raises  a  contract  for,  106. 

fact  of  such  agreement  is  a  question  for  the  jury,  107. 
bond  with  a  penalty  carries,  107. 

but  not  when  parties  only  bound  in  the  amount  due,  108. 
given  on  an  award  payable  on  a  certain  day,  108. 
not  recoverable  in  action  for  recovery  of  deposit,  109. 
except  as  damages,  109. 

nor  even  then  in  action  against  the  auctioneer,  109. 
nor  in  action  for  money  secured  on  mortgage,  109. 
or  for  money  payable  on  a  fixed  day,  110. 
or  upon  a  contract  to  indemnify,  109. 

except  as  damages,  109. 
nor  for  money  lent,  paid,  had  and  received,  or  on  account 

stated,  109,  110. 
nor  for  goods  sold,  work  and  labour,  or  policy  of  insurance,  110. 
nor  on  foreign  judgment,   where  plaintiff  has  been  guilty  of 
laches,  110. 
does  not  run  afWr  a  tender,  110. 
calculated  up  to  time  of  payment  into  Court,  110. 

or  judgment  signed,  111. 
recovered  at  law  always  52.  per  cent.,  111. 
II.,  by  statute.  111. 

in  trespass,  111,  112. 

trover,  111,  112. 
on  policies  of  insurance,  110,  269. 
what  sums  considered  certain,  112. 
what  is  a  sufficient  demand,  112. 

in  case  of  calls,  118. 
notice  of  action,  when  necessary,  must  demand  interest,  112. 
jury  cannot  be  controlled  in  their  discretion,  118. 
can  only  be  given  by  jury,  113. 

I  I  2 
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INTEREST.  lh—(c(mtinued.) 

on  jadgments,  113. 

time  from  which  it  is  calculated,  113. 
on  writ  of  error,  114. 

may  be  giren  by  House  of  Lords,  114. 
in  action  for  breach  of  covenant  for  title,  143,  144. 
on  purchase  money  of  laud  under  condition  of  sale,  1S5  (n). 
beyond  penalty  where  express  agreement^  170. 

INTBRFLEADEE,  creditor  only  responsible  in  trespass  up  to  time  of  order,  309. 

therefore  not  responsible  for  the  sale  under  the  order,  310. 


JOINT  ACTIONS,  principle  of  damages  in,  350,  435. 

cannot  be  assessed  sererally,  434. 

effect  of  default  by  one  defendant.     See  Judqmbrt  bt  Dm- 
VAULT,  437. 

JOINT  AND  SEVERAL  bond,  or  note,  when  it  may  be  set  off,  82. 

debts,  when  they  may  be  set  off  against  each  other,  81,  95. 
when  they  cannot,  81. 

JUDGE  must  decide  whether  a  fixed  sum  is  a  penalty  or  liquidated  damages,  99. 
must  direct  as  to  the  place  by  whose  laws  interest  is  to  be  regulated,  173. 

as  to  the  measure  of  damages,  445. 
effect  of  a  wrong  ruling  by,  as  to  right  to  begin,  445. 
when  amendment  of  postea  may  be  made  by,  446. 
his  decision  is  final,  447. 

application  may  be  made  to  him  in  full  Court,  447. 
Court  may  amend  if  he  has  left  bench,  448. 
cannot  amend  from  recollection,  448. 
See  Amendment,  Court. 
in  case  of  exoessiye  yerdiot  will  suggest  to  counsel  to  agree  on  a  sum,  461. 

JUDGMENT  BT  CONFESSION,  express  or  implied,  424. 

when  execution  may  issue  for  the  amount  at  once,  424. 
or  on  default  in  payment  of  an  instalment,  424. 
when  necessary  to  hare  a  reference  to  the  Master,  424. 
or  a  writ  of  inquiry.     See  Wait  of  Inquirt,  425. 

JUDGMENT  ON  DEMURRER^  assessing  damages  on,  428,  439. 

JUDGMENT  BY  DEFAULT,  admits  the  cause  of  action  aUeged,  425. 

but  not  the  amount  unless  put  in  issue,  426. 
where  the  writ  has  been  specially  endorsed,  427. 
where  it  has  not  been,  427. 

is  final  in  case  of  a  liquidated  demand  for  money,  427. 
when  a  reference  to  the  Master  may  be  had,  424. 
when  necessaiy  to  sue  out  writ  of  inquiry,  425. 
evidence  upon  writ  of  inquiry,  425^  426. 
where  there  are  seyeral  counts.    See  SiyERJiL  Counts,  427. 
as  to  part  only,  and  plea  or  demurrer  as  to  rest,  428. 
on  one  of  several  counts,    on  which  plaintiff  may  recover  all    he 
claims,  431. 

JUDGMENT  ARRESTED  formerly,  but  not  now,  in  ease  of  general  verdict,  where 

one  count  was  bad,  431,  (n). 
in  case  of  misjoinder  of  good  counts,  434. 

unless  verdict  for  defendant,   or  nolle  prosequi  on  coimta  im- 
properly joined,  434. 
where  damages  are  given  for  matter  subsequent  to  action  brought^  or 
previous  to  right  of  action,  434. 
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JUDGMENT  REVBBSED  where  entire  damages  against  all,  and  some  only  guilty  of 

part»  435,  436. 

where  damages  are  assessed  seTOrally  instead  of  jointly,  487. 
where  greater  damages  are  giyen  than  are  laid,  440. 

JUDGMENT  RECOVERED  is  a  damnification  to  its  full  amount,  238. 
a  har  to  a  second  action  in  trover,  or  trespass,  304,  307. 
or  in  detinae,  308. 
or  for  negligence,  360. 
or  slander,  367. 
or  injury  to  a  right,  60. 
not  a  bar  to  an  action  for  a  nnisance,  or  oontinning  trespass  to  land, 
59,  334. 

or  obstrnction  to  an  easement,  343. 
in  action  for  imprisonment,  no  bar  to  action  for  malicious  proseon- 

tion,  350. 
against  one  adulterer  no  bar  to  action  against  another,  386. 
against  insurers,  no  bar  to  action  for  a  collision,  67. 
against  one  slanderer,  no  bar  to  action  against  another,  874. 

JUDGMENT  may  be  the  subject  of  set-off  though  writ  of  error  pending,  79. 

and  though  it  prejudices  the  attorney's  lien  80,  (n). 

but  not  a  verdict  before  judgment,  80. 

nor  when  satisfied  by  execution,  80. 
will  not  be  stayed  to  let  in  a  judgment  on  a  cross  action,  80. 
when  considered  to  be  signed,  111,  114. 
interest  upon,  113. 
in  trover,  effect  of  in  changing  property,  304. 

and  in  detinue,  308. 
form  of,  afcainst  an  executor,  405. 

its  effect,  405. 
may  be  maintained  as  to  pari,  and  reversed  as  to  damages,  462. 
set  off  of  costs  and  damages  in  equity,  80  (n). 

See  PoRBiGN  JunavENT. 

JURISDICTION,  seising  goods  out  of,  817. 

arresting  out  of,  349. 

JURY  may  withhold  interest,  113,  171. 

amount  ia  at  their  discretion,  113,  173. 
summoned  by  sheriff  to  ascertain  property,  318. 

effect  of  their  verdict,  318. 
must  assess  value  of  goods  in  detinue  separately,  308,  443. 

fresh  writ  cannot  issue,  unless  judgment  be  by  default,  443. 
must  assess  value  of  rent  and  distress  in  replevin,  320. 
poetea  may  be  amended,  in  accordance  with  intention  of,  448. 

intention  how  ascertained,  448. 
judge  must  direct  as  to  measure  of  damages,  445. 

and  as  to  the  place  whose  laws  govern  the  rate  of  in- 
terest, 173. 
mistake  or  misconduct  of,  a  ground  for  a  new  trial,  440,  455,  456. 

JUSTICE  OP  THE  PEACE,  damages  b  action  against,  351. 

JUSTIFICATION  ;  an  unsuccessful  plea  is  an  aggravation  of  damages,  349. 

evidence  which  amounts  to,  cannot  be  given  in   mitigation  of 

damages,  350,  374. 
no  evidence  that  plaintiff  had  submitted   to  same  imputations 
before,  374. 

KBBP  of  an  animal  not  a  ground  of  mitii^tion  of  damages  in  trover,  300. 

may  be  recovered  in  action  on  a  warranty,  132. 
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LAND,  Bales  of,  135-142. 

action  for  breach  of  contract  to  convey,  185. 

vendee  may  recover  deposit  with  interest  as  damages,  1 35. 
and  expenses  of  investigating  title,  185. 
bat  not  expenses  prematuiely  incurred,  136. 

unless  in  case  of  misrepresentation,  1 36. 
nor  costs  of  snit  for  specific  performance,  186. 
nor  profits  from  a  re-sale,  &c.,  40,  136. 
nor  valae  of  improvements  made,  136. 
nor  loss  incurred  by  selling  out  stock,  137. 
nor  damages  for  loss  of  bargain,  137. 

unless  vendor  has  had  no  shadow  of  title,  137. 
bat  not  if  vendor  had  an  equitable  title,  137. 
or  reasonable  ground  for  believing  that  he  could  sell,  137 
special  damage,  138. 
when  damages  are  allowed  in  suit  for  specific  performance,  140,  462,  465. 
where  contract  void  ab  initio,  deposit  may  be  recovered,  185. 
and  a  moiety  of  auction  duty,  185. 

but  neither  interest  nor  expenses  of  investigating  tiUe^  135. 
contract  may  be  rescinded  for  defect  of  title,  135,  139. 

and  purchaser  need  not  accept  doubtfal  title,    even  with   an    in- 
demnity, 135. 

hot  if  let  into  possession,  cannot  rescind,  140. 
*  nor  can  he  retain  part,  and  abandon  part  of  same  purchase,  136. 

at  an  auction,  each  lot  a  distinct  sale,  136. 
damages  liquidated  by  consent,  139. 

damages  for  not  accepting  conveyance  are   the  injury  plaintiff  has  sua- 
Uined,  140. 
usual  conditions  of  sale,  141. 
forfeiture  of  deposit,  141. 
interest  on  purchase-money,  185  (n). 
See  CoTEHAicTS  fob  Titlb,  142—151. 
Rbitt,  181—189. 

COVBHAHTB  TO  REPAIB,  189—198. 

TO  BUILD  and  mine,  198—^00. 
Tbbspasb,  BASBKBirTs,  Mesne  Pbofits,  330—344. 

LANDLORD  AND  TENANT.    See  Bekt,  Coybnart,  Surbtt-ship. 

LIABILITY  to  pay  money  is  a  ground  of  damage,  65. 

unless  it  is  only  a  moral,  not  legsl,  obligation,  65. 

LIBBL.     See  Detamatiov. 

LIFE  INSURANCE :  fall  amount  of  interest  at  time  of  insurance  may  be  recovered,  250. 
measure  of  damages  on  an  insurance  against  accidents,  251. 
covenant  not  to  cause  forfeiture  of  policy,  204. 

LIGHTS^  actions  for  injury  to.     See  Easehbitts,  841—344. 

LIMIT  of  damages,  the  amount  claimed  in  declaration,  97.    See  Dak  aobb. 

LIQUIDATED  DAMAGES.    See  Dak  ages,  Pbnaltt. 

LIVING,  damages  on  bond  to  resign,  21. 

LOSS  of  freight,   goods,   or  ship.     See  Carribbs,   General  Averaoe,    Maeinb 
Insuranob. 


MALICE.    SeeMoTiVB. 

MALICIOUS  ARREST.     See  False  Imprisonkent,  349—351. 
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MALICIOUS  FROSBCUTION;  d&mage  most  be  ahown,  845. 
liability  to  pay  extra  cotts  is  not  damage,  846. 

nor  can  they  be  reooyered,  if  paid,  346. 
malice  and  want  of  probable  cause,  24,  847. 

eTidence  of  bad  character  of  plaintiff^  847 — 849. 
not  barred  by  reoorery  in  action  for  false  imprisonment^  850. 

MANNER  of  committing  an  act  may  aggravate  damages,  25,  811,  458.     See  Motivh. 

MARII7E  INSURANCE,  256—269. 

when  loss  is  total  without  abandonment,  257. 
constructive  total  loss  in  case  of  the  ship,  258. 

in  case  of  cargo  or  freight,  258. 
notice  of  abandonment  mnst  be  given,  260. 

otherwise  only  average  loss,  260. 

election  to  treat  as  a  partial  loss  predudes  abandonment,  260. 

unnecessary  in  ease  of  freight,  260. 
where  the  insurance  is  free  of  particular  average,  261. 
total  loss  may  become  partial  by  matter  subsequent,  268. 

even  where  notice  of  abandonment  has  been  given  and  accepted, 
268,  264. 
value  may  be  agreed  on  beforehand,  as  liquidated  damages,  264. 
mode  of  valuing  goods  or  freight,  in  an  open  policy,  when  loss  is  total,  265. 

insurer  is  entitled  to  benefit  of  salvage,  265. 
mode  of  valuing  partial  loss  in  case  of  ship,  266. 

deduction  on  account  of  new  for  old  materials,  266. 

in  case  of  goods  or  freight,  267. 
charges  ineurred  for  preservation  of  vessel,  cargo,  or  freight^  268. 

for  provisions  and  wages  in  case  of  embargo,  268. 
liability  of  insurers  in  respect  of  a  general  average  loss,  268. 

how  far  bound  by  adjustment  in  a  foreign  port,  269. 
interest  on  policy,  110,  269. 

See  aENsaAL  AYBaAOi,  269—277. 

MARRIAQB.    See  Brkach  of  Paomisi. 

MASTER;  cases  in  which  a  reference  will  be  allowed  in  place  of  writ  of  inquiry,  424. 

MBSNE  profits,  against  whom  action  will  lie,  837. 

damages  when  limited  to  time  of  actaal  possession,  887. 

recoverable  for  entire  period  over  which  title  extends,  887. 
unless  occupant  is  not  a  trespasser  till  entry,  888. 
effect  of  judgment  in  ejectment  on  right  to,  388. 
not  confined  to  mere  rent  of  premises,  388. 
nominal,  unless  duration  of  defendant's  poeseesion  is  proved,  838. 
oosts  of  previous  ejectment,  839. 

now  generally  recoverable  in  ejectment,  889. 
mitigation  of  damages ;  payments,  improvements,  840. 
a  remittitur  damna  in  ejectment,  no  bur  to  action  for,  841. 
when  recoverable  in  ejectment,  841. 

effect  of  sooh  recovery,  341. 
actions  by  and  against  executors,  341. 

MINE,  actions  on  covenant  to,  199. 
for  rent  of,  181. 

for  taking  minerals  from,  291,  833. 
for  iiyury  to,  334. 

MISJOINDER  OP  COUNTS.    See  Sbte&al  Couitts. 

MITIGATION  OF  DAMAGES,  evidence  not  admissible  if  it  could  have  been  phadcd, 
65,  298,  340,  850,  874,  425. 
nor  for  all  the  purposes  of  a  cross  action,  66,  314. 
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MITIGATION  OP  DAJA kGE^^iconlinued.) 

nor  when  merely  ret  inter  alios  acta,  67* 

See  JuDOHKNT  Rkooyerkd. 

right  of  action  agaiiut  a  third  party,  67»  220. 
inferiority  of  goods  or  work,  70. 

not  admissible  in  actions  for  freight,  or  on  an  attorney's  bill,  69. 
unless  no  benefit  has  been  obtained,  69. 

measure  of  reduction  in  snch  cases,  71. 
work  done  or  materii^  supplied  by  the  employer,  71. 
injury  to  or  loss  of  employer's  goods,  71. 
imperfect  title  to  goods  or  lands,  298,  830. 
re-delivery  of  goods,  or  repayment,  801,  812,  813. 
libellous  character  of  property  taken,  312. 
absence  of  malice,  and  bona  fides,  815,  347,  849,  872. 
See  Seduction,  Adultery,  Bbeaoh  of  Promise. 

MIXED  ACTIONS,  damages  are  recoverable  in,  1. 

See  Dower,  Ejeotment,  Quarb  Impbdit,  278—284. 

MONEY,  contract  to  pay,  damages  limited  to  principal  and  interest,  8. 

but  special  damage  has  been  allowed  on  special  contract^  20,  21  (n). 

MONET  PAID  BY  SURETY,  what  amounts  to.     See  Subbttship,  245—247. 

MORAL  obligation  to  pay  money,  if  not  a  legal  one,  is  not  a  ground  of  damage,  65. 

MORTGAGE  DEED,  interest  on,  109. 

when  it  will  support  a  count  for  money  paid  by  surety,  247. 

MOTIVE  not  a  ground  of  damage  in  case  of  contracts,  21. 

otherwise  in  case  of  torts,  24.     See  Titles  of  Actions, 
but  motive  of  one  no  ground  of  damage  in  action  against  him  and 
another,  24,  811,  435. 
nor  in  action  against  principal  for  act  of  his  agent,  24  (n),  866. 
ground  of  mitigation  of  damage,  74.    See  Titles  of  Actions, 
evidence  of  character  in  proof  of  probable  cause,  847,  878. 

MUTUAL  CREDIT  IN  BANKRUPTCY.     See  Sbt-o»p,  87—92. 


NEGLIGENCE,  when  the  plaintiff  may  recover,  though  himself  in  fault,  86. 

when  himself  a  trespasser,  87. 
in  Admiralty  Courts,  damages  divided  when  both   parties  are  to 

blame,  810. 
liability  of  shipowners  for  loss  caused  by,  limited,  224,  310. 

of  carriers  by  knd  limited  in  case  of  certain  articles^  226, 
231. 
effect  of  gross  negligence  at  common  law,  226. 
since  the  Carriers*  Act,  228. 
See  Carriers. 
damages  for  personal  injury  caused  by,  351. 

where  the  action  is  by  the  eiecotors.    See  Executors,  392. 
See  Sherifp,  352—359. 
Attorney,  859—861. 
goes  in  mitigation  of  damages  in  action  of  seduction,  880. 
or  of  adultery,  884. 

NEWSPAPER,  apology  for  libel  in,  374. 

NEW  TRIAL  has  taken  the  place  of  an  attaint,  455,  457. 

and  of  the  old  jurisdiction  to  iocrease  or  abridge  damages,  468. 
in  what  cases  allowed,  440,  454. 
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NEW  TKlAL-ieontitiued,) 

not  allowed,  where  damages  are  unliquidated,  on  gronnd  of  amallness, 
455. 

nnlees  in  ease  of  misdirection  or  misealeulation,  455. 
or  misoondnot  of  the  jury,  456. 
allowed,  for  smallness,  where  there  is  a  measure  of  damages,  456. 
not  where  plaintiff  has  allowed  damages  to  be  assessed  contin- 
gently, 457. 
when  allowed  on  the  gronnd  of  damages  being  excessiTe,  457. 
examples  of  cases  in  which  refused,  457 — 460. 

in  which  granted,  461. 
not  granted  when  yerdict  is  under  202.,  462. 

unless  perTerse,  or  on  a  matter  of  permanent  right,  462. 
or  in  cases  tried  before  an  inferior  Court,  462. 

NOLLB  P&OSEQUI  in  ease  of  judgment  by  default^  on  counts  which  need  a  writ  of 
inquiry,  427. 

unless  a  payment  has  heen  made  generally,  428. 
upon  count  demurred  to,  in  case  of  de^nlt  upon  another,  428. 
upon  issue  of  fact,  where  plaintiff  has  Judgment  on  demurrer,  429. 
upon  counts  improperly  joined,  434. 

against  some  where  damages  have  been  assessed  severally,  487. 
against  defendants  who  plead  matter  of  personal  discharge,  438. 
against  those  who  plead  in  tort,  where  some  make  default,  438. 

NOMINAL  DAMAGES  must  be  giren  wherever  there  is  a  right  of  action,  though  no 
loss  is  proved,  4. 
hut  not  where  damage  is  of  the  essence  of  the  action,  5,  343,  355, 
860,  362,  416,  417. 
for  detention  of  debt,  161. 

cannot  be  sued  for  when  defendant  has  been  paid  before  action,  161. 
I  otherwise  when  payment  is  made  after  action  brought,  162,  164. 

;  unless  accepted  in  bar  of  damages,  162. 

by  consent,  on  re-delivery  of  chattels,  802. 
on  a  writ  of  inquiry,  425. 

NOTE,  undertaking  to  pay  by,  carries  interest,  106. 
breach  of  agreement  to  give,  116. 

whether  it  will  support  count  for  money  paid  by  surety,  245. 
set-off  of  joint  and  several  note,  82. 
See  Bills. 

NOTICE,  menial  servants  entitled  to  one  month's,  159. 
who  are  menials,  159. 
damages  for  dismissing  without,  160. 
want  of,  does  not  make  distress  void,  325. 

NOTING,  when  recoverable,  179. 

PACKED  FAECELS,  206. 

Partners,  set-off  between,  82. 

interest  on  money  drawn  out  in  excess  of  share,  1 1 0. 

PARTT-WALL,  liabUity  of  tenant  for  repairs  of,  197. 

PATENT,  infringement  of,  27  (n.),  464. 

measure  of  damages,  the  royalty  which  ought  to  have  been  paid,  27  (n). 

PATMENT  of  debt  before  action,  161. 

after  action,  162,  164. 
by  surety,  what  amounts  to,  245. 
of  produce  of  goods  wrongfully  taken,  312. 
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PAYMENT— (am^nitijf?. ) 

in  adyanoe  for  goods  nerer  delivered,  124 — 128. 
by  tenant,  when  it  maj  be  deducted  from  reqt,  188. 
by  sheriff  when  admissible  in  redaction  of  damages,  81 8 
to  recoTer  goods  wrongfully  takeo,  a  ground  of  dama^^e,  817. 
nay  be  deducted  in  action  for  mesne  profits,  340. 

PAYMENT  INTO  COUfiT  must  include  interest  due,  110,  173. 

PENALTY  when  sned  for  as  such,  less  may  be  giyen,  98. 

plaintiff  may  waive,  and  recover  more  by  suing  for  breaob  of  oontraot,  99, 

170. 
relieved  against  in  equity,  99. 
held  to  be  such  when  so  stated  without  controlling  words,  100. 

and  when  payment  of  a  smaller  sum  is  secured  by  a  greater,  100. 

but  not  necessarily  where  one  sum  fixed  for  breach  of  several  oondi- 
tioDS,  101. 

in  case  of  doubt^  Courts  incline  to  view  it  as  a  penally,  104. 
no  damages  in  action  for,  by  a  common  informer*  2. 

otherwise  when  given  to  party  grieved,  if  amount  certain,  2. 
but  not  when  uncertain,  as  treble  damages,  3. 

only  one  can  be  recovered  in  an  action  against  several,  S. 
provisions  of  8  &  9  W.  III.  c.  2,  as  to  assignment  of  breaches,  165, 

statute  compulsory,  166. 

same  judgment  as  before,  166. 

different  modes  of  proceeding  under  statute,  167. 

to  what  cases  it  extends,  167. 

when  it  does  not  apply,  168. 

not  binding  upon  Crown,  169. 
damages  limited  to  amount  of  and  costs,  169. 

satisfaction  entered  on  payment,  169. 
for  non-attendance  of  witnesses,  863. 

must  be  assessed  by  Court  at  Westminster,  363. 

PLEADING.    See  Breaches,  165—169. 

by  executor  sued  for  rent,  401. 

without  assets,  405. 
See  Special  Damage,  417 — 422. 

POLICY.     See  Fire,  Live,  and  Maeikb  Insurance. 

POOR  BATES,  treble  damages  in  replevin  for,  320. 

writ  of  inquiry  may  issue  to  assess  damages  if  omitted,  441. 
irregularity  in  distraining  does  not   amount  to  trespass  ah  initiOf 
328. 

POSSESSION,  covenant  to  deliver  up,  205. 

POSTAGE  on  return  of  an  inland  bill  must  be  specially  laid,  179. 

POSTEA.     See  Amendment,  446—451. 

PREMATUBE  EXPENSE  incurred  while  contract  incomplete  cannot  be  recovered, 

40,  136. 

PRINCIPAL  AND  AGENT,  411—416. 

when  principal  may  sue  agent,  411. 

agent  liable  for  all  loss  arising  from  his  neglect,  412. 

amount  of  loss  is  the  measure  of  damage,  418. 

loss  must  be  the  necessary  and  proximate  result,  414. 

nominal  damages  though  no  loss  is  proved,  415. 

action  will  fail,  if  all  possibility  of  loss  is  negatived,  416. 
set-off  of  debt  from  agent  in  action  by  principal,  85. 

of  debt  from  principal  in  action  by  agent,  86,  95, 
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F&INOIPAL  AND  AQEm—icontimucL) 

action  against  one  profeaaiiig  to  hare  authority  as  agent,  48 — 53. 

rule  laid  down  in  ColUn  t.  Wright,  48,  49. 

costs  of  unsnccessfnl  legal  proceedings  may  bo  reoovered  if  reasonably 

adopted,  48 — 68. 
motive,  not  a  ground  of  damage  in  action  against  principal  for  aot  of  his 

agent,  24  (n),  866. 

PROBABLB  CAUSE,  evidence  of  bad  character  in  jrapport  of,  847,  878. 

PEOFITS  in  general  too  remote  to  be  a  gronnd  of  damages,  27—82,  128,  127,  180, 

137,  217. 
nnless  the  profit  was  itself  the  thing  contracted  for,  27. 
Scotch  law  different  in  this  respect,  81. 

PROHIBITION,  damages  for  soiog  in  Ecclesiastical  Coort  after,  3. 

PROSECUTION.    See  Malicious  Pbossoutiov. 

PHOSPBCTIVB  DAMAGE  may  be  allowed  for  when  itself  natural  and  not  a  new 

ground  of  action,  59—63,  334,  860,  867. 
a  legal  (not  moral)  liability  to  pay  money,  a  gronnd  of,  65,  287. 
when  improperly  giren,  judgment  arrested,  484. 

PROTEST.    See  Bills,  179. 

PUBLIC  OOMPANT,  set-off  between  companies  in  winding-np  and  their  members  or 

oontribntories,  87. 
what  a  sufi&cient  demand  of  calls  to  carry  interest,  118. 

PURCHASE  MONEY,  deed  is  conclnsive  as  to  amount  of,  148. 

interest  on,  135  (n). 
forfeiture  of  deposit^  141. 

QUANTUM  MERUIT,  extras  must  be  sued  for  on  a»  152. 

work  not  done  according  to  contract,  154, 

or  whose  completion  is  prevented  by  defendant,  155. 
servant  wrongfully  dismissed  may  sue  on  a,  159. 
a  bill  cannot  be  accepted  upon  a,  178. 

QUARE  IMPEDIT,  damages  in,  given  by  statute,  282. 

value  of  charch,  how  estimated,  282. 

damages  after  six  months  where  bishop  has  not  collated,  282. 

where  he  has,  but  incumbent  afterwards  removed,  282. 

against  whom  recoverable,  288. 

where  there  has  been  no  actual  loss,  288. 
meaning  of  'six  months,'  288. 
when  two  years*  value  may  be  recovered,  288. 

QUIET  ENJOYMENT.     See  Covbvaht  for,  144. 


RATES,  covenant  to  pay,  204. 

REAL  ACTIONS,  no  damages  recoverable  in,  1. 

RE-DELIVERY  OF  CHATTELS,  goes  in  mitigation  of  damages,  801. 

staying  proceedings  upon,  808,  8(»8. 
statutory  power  to  compel,  808. 

REDUCTION  of  damages  after  verdict^  where  matter  subsequent  has  occurred,  802. 

RB-EZCHANGE.    See  Bills,  178. 

REFERENCE  to  Master  in  place  of  writ  of  inquiry,  when  allowed,  424. 

REGISTRAR  of  County  Court,  liability  of,  in  respect  of  replevin  bonds,  352. 
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BEMITTITUR  DAMNA  in  ejectment,  no  answer  to  action  for  mesne  profits,  341. 

may  be  entered  upon  those  counts  which  need  a  writ  of  inquiry  in 
case  of  judgment  by  default,  427. 

but  not  where  there  has  been  a  payment  upon  all,  42S. 
of  lesser  damages,  when  assessed  severally  against  sereral  defendants^ 

437. 
of  excess,  when  greater  damages  given  than  are  claimed,  440. 
cannot  be  entered  on  final  judgment  in  detinue,  when  no  Taloe 
assessed,  443. 

EEMOTBNESS    OF    DAMAGB.      See    Damages,    Promts,    Costs    of    Aonova, 

CoNSPiKAOT,  Fraudulent  Mis&EPRssENTAnoH,  26—58. 

BENBW,  CoTenant  to,  damages  depend  partly  on  yalne  of  land  and  partly  on  title  of 

lessor,  151 

RENEWAL  FINE,  covenant  to  pay,  200. 

EBNT  of  coal-mines,  according  to  amount  raised,  181. 

use  and  occupation,  at  common  law  and  by  statute,  182. 
agreement  for  amount,  void  by  Statute  of  Frauds,  182. 

where  defendant  has  not  enjoyed  under  it,  182. 
payment  not  conclusive  as  to  amount,  182. 
value  of  holding  may  be  increased  by  extrinsic  circumstances,  183. 

annual  expenses  must  be  deducted,  184. 
plaintiff  can  only  recover  for  period  of  legal  title,  184. 
no  apportionment,  where  there  has  been  a  surrender  or  eviction  in  the  middle 
of  the  current  period,  184. 
nor  where  lessor  has  evicted  from  part  of  the  land,  185. 

unleBS  in  case  of  forfeiture  or  condition  for  entry,  185. 
nor  in  case  of  possession  by  prior  tenant  for  whole  period  of  lease^  185. 
apportionment  exists  in  case  of  surrender  of  part  of  the  land,  185. 
or  eviction  by  title  paramount,  185. 
or  severance  of  the  reversion,  185. 
and  by  statute  rent  now  accrues  from  day  to  day,  186. 

apportioned  part  payable  when  the  entire  rent  would  have  been  pay- 
able, 186. 
tenant  holding  over  after  giving  notice  to  quit,  187. 
what  notice  is  sufficient,  187. 
holding  over  after  receiving  notice  to  quit,   187. 
notice  must  be  in  writing,  188. 
payments  made  by  tenant,  in  discharge  of  landlord,  may  be  deducted,  1S8. 
though  landlord  might  have  freed  himself  from  liability,  188. 
should  be  pleaded  as  payment,  189. 
and  deducted  from  the  rent  next  due,  1 89. 
irregularity  in  distraining  for  does  not  make  party  trespasser  ah  mUio.     See 

Illegal  Distress,  321. 
liability  of  executor  for  rent  incurred  in  life  of  testator,  395. 
for  rent  due  since  the  death,  401. 

mode  of  estimating  profits  of  land,  402. 
where  term  has  been  assigned,  402. 

REPAIR.    See  Covenant,  189—198. 

Dilapidations,  397. 
liability  of  executor  on  covenant  to,  408. 

REPLEVIN,  damages  may  be  obtained  by  both  parties,  319. 

for  plaintiff,  319. 

defendant  cannot  obtain  at  common  law,  319. 
now  given  by  statute,  31 9. 
must  be  assessed  by  the  original  jury,  820. 

effect  of  their  omitting  to  do  so,  320,  443. 
where  goods  distrained  for  poor  rates  are  replevied,  320. 
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BBPLEYIN  BOND,  liability  of  unreties  and  sheriff  in  respect  of,  352—355. 

of  Registrar  of  Connty  Conrt,  352. 
BEVBBSIONBB,  action  by  for  non-repair.     See  Covrhamt,  189—197. 

for  injury  to  land.     See  Laztd,  331. 
to  goods,  300. 
to  easements,  342. 

RIGHT  OF  ACTION,  against  third  parties,  not  a  bar,  220. 

-whether  a  ground  for  mitigation  of  damages,  67,  301. 

RIGHT  TO  BBQIN,  when  plaintiff  proceeds  for  unascertained  damages,  445. 

SALART,  now  within  statute  of  apportionment^  160. 
See  HiRiHa,  155—160. 

SALE.    See  Goods,  Land,  Sharbs,  Stock,  Wa&rahtt,  Coterahts,  115 — 151. 
Work  akd  Labour,  152 — 155. 

SALVAGE,  an  element  in  oonstrnctiTe  total  loss,  258. 

what  it  is ;  insurer  entitled  to  benefit  of  it,  265. 

SEDUCTION,  damages  are  given  for  example's  sake,  378. 

not  limited  to  consequential  loss,  378. 
ought  to  be  goTcmed  by  situation  in  life  of  parties,  378. 
evidence  of  promise  of  marriage,  878. 
general  eyidence  of  chastity,  when  admissible,  379. 
mitigation  of  damages,  immodest  conduct  of  female,  379. 

negligence  of  plaintiff,  380. 
of  servant  from  service,  damages  are  the  loss  sustained,  380. 

action  will  not  lie  where  master  has  recovered  a  penalty,  380. 

SERVANT.     See  Hiriho,  155—160.     Sbduotion,  880. 

SET-OFF,  statutory  enactments,  75. 
must  be  pleaded,  76. 
not  allowed  when  the  action  is  in  contract  for  unliquidated  damagei^  76. 

or  in  tort,  77. 

otherwise  when  action  is  on  a  bond,  for  payment  of  a  liqui- 
dated sum,  77. 

and  the  pbuntifTs  claim  may  be  severed,  and  set-off  pleaded  to 
a  liquidated  portion,  77. 

not  where  the  set-off  is  matter  of  unliquidated  damages,  77. 
otherwise  when  matter  of  liquidated  damages,  78. 
regulated  by  law  of  country  where  remedy  is  sought,  79  (n). 
Judgments  are  a  ground  of,  79. 

but  not  a  verdict  before  judgment,  80. 
money  due  under  an  order  of  Nisi  Frius  may  be,  80. 
debt  must  be  completely  due,  and  remain  due,  80. 

must  be  due  in  the  same  right,  81 . 

partners,  joint  and  several  bond  or  note,  husband  and  wife,  82. 

executors,  83. 

trustees,  principal  and  agent,  84 — 85. 

public  body  having  separate  accounts  at  their  banker^s,  85. 
between  companies  in  winding  up  and  their  members  or  oontributories, 

87,  87  (n). 
mutual  credit  in  bankruptcy,  87. 

what  is  a  mutual  credit,  88. 

unliquidated  damages  not,  89. 

must  be  due  in  same  right,  90. 

trustee  cannot  set  off,  90. 

must  exist  at  time  of  bankruptcy,  though  no  actual  debt,  91. 

every  debt  provable  against  bankrupt's  estate  may  be  subject 
of,  92. 
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SBT>OFF— (con/fnK0(2. ) 

debt  payable  upon  a  oontingency,  under  repealed  Act,  03. 
equitable^  must  ahow  an  equitable  ground  of  protection  against  demand, 
98. 

where  one  of  the  cross  demands  is  of  an  equitable  nature^  91. 
or  where  action  is  for  unliquidated  damages,  94. 
debts  must  be  mutual,  95. 

unless  party  suing  in  name  of  another  is  himself  the 

real  plaintiff,  95. 
or  rice  versft,  95. 
joint  and  separate  debt,  95. 
of  one  suit  against  another,  in  avoidance  of  circuity  of  action,  96. 
value  of  missing  goods  cannot  be  set  off  against  freight,  211. 
by  tenants  of  compulsory  payments.     See  Rbht,  188. 

SEVEEAL  COUNTS,  in  case  of  judgment  by  de&ult,  plaintiff  may  abandon  all,  but 
those  on  which  judgment  is  final,  427. 
unless  a  general  payment  has  been  made  upon  all,  428. 
where  one  iasne  is  found  for  defendant,  which  goes  to  ground  of  action,  jury 

need  not  assess  damages  on  the  others,  429. 
when  only  one  cause  of  action  proved,  plaintiff  can  only  have  verdict  on  one, 
429. 
and  must  elect  in  term  after  trial,  430. 
if  judgment  by  default  on  one,  must  take  damages  on  it^  431. 
damages  should  be  assessed  severally  on  each,  431. 
otherwise,  if  one  bad,  a  venire  de  novo^  431. 
not  so  where  same  count  contains  several  demands,  481. 

what  will  be  taken  to  be  one  count  or  several,  432,  438. 
when  posteamay  be  amended,  in  case  of  a  general  verdict^  446. 
in  case  of  misjoinder,  if  general  damages,  judgment  arrested,  434. 

unless  verdict  for  defendant^  or  nolle  proaequif  on  counts  improperly  joined, 
434. 


SEVEEAL  DEFENDANTS,  in  case  of  verdict  against  all,  damages  must  be 

generally,  434. 
contrary  rule  laid  down  in  some  cases  of  torts,  435. 
judgment  reversed,  where  damages  assessed  severally, 
437. 
how  defect  may  be  cured,  437. 
where  some  plead,  and  others  pay  money  into  court,  486. 
where  there  is  judgment  by  de&ult  against  all,  437. 
where  some  appear,  and  others  make  default,  437. 

effect  of  the  acquittal  of  those  who  appear,  487. 
plaintiff  cannot  be  non*Buited  against  such,  438. 
where  they  sever  in  pleading,  439. 
where  one  demurs,  and  the  others  plead,  439. 
where  all  appear,  and  plaintiff  fisiils  against  some,  439. 

recovery  against  one  bars  action  against  another  who 
might  have  been  joined,  440. 

SHAKES,  damages  for  refusal  to  accept^  119. 

time  for  delivery  when  shares  are  not  in  existence,  119. 

what  will  satisfy  the  contract  in  such  a  case,  120. 
damages  for  not  returning  shares,  governed  by  the  same  principles  as  in 
case  of  stock.     See  Stock,  124,  125. 

action  for  money  had  and  received,  when  paid  for  in  advance,  126. 
company  improperly  registering  a  person's  name,  and  giving  him  certificates 
of  shares,  held  responsible  to  an  innocent  vendee,  180  (n). 
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SHE£IFF|  damages  in  trespass  againsti  814. 

acUag  booA  fide,  receiTes  protectioD  of  oonrt^  315. 

where  door  has  been  broken  open  in  executing  fi.  fa.,  815. 

or  ca.  sa.,  816. 
onthoose  may  be  broken  open  on  a  fi.fa.,  bnt  not  to  distrain,  817. 
seising  goods  oat  of  jurisdiction,  817. 

liable  for  money  paid  to  recover  goods,  and  for  costs  of  arrest^  817. 
when  expenses  of  wrongful  sale  by,  may  be  allowed,  818. 
mitigation  of  damages,  payments  made  by,  818. 

verdict  of  inquest,  818. 
actions  against  for  taking  no  replevin  bond  or  an  insufficient  one,  852, 
858. 

damages  could  not  exceed  penalty  and  costs,  853. 

were  the  value  of  rent,  or  goods,  whichever  was  leasts  854. 

not  liable  for  rent  due  since  distress,  854. 

costs  of  proceeding  against  the  sureties,  854. 

where  bond  had  been  lost,  855. 

replevin  bonds  now  issued  by  registrar  of  county  court,  852. 
for    other  breach  of   duties,    damages  are  measured  by  loss  caused, 
855—858. 

when  it  is  necessary  to  prove  actual  damage,  855. 
escape,  action  of  debt  for,  abolished,  857. 

measure  of  damage  in  action  on  the  case  for,  857. 
action  to  recover  money  levied  by,  and  not  paid,  858. 
treble  damages  for  extortion  by,  859. 

effect  of  statute  1  Vict  c.  55,  859. 

declaration  for  extortion,  859. 
extra  costs  cannot  be  recovered  against,  859. 

SHIP.    See  Maaikb  Irsctraitob,  Genbral  Avbraqb. 

SHIPOWNERS.    See  Carkiebs. 

SLANDER.    See  Dbvamatiob. 

SPECIAL  CONTRACT,  by  carriers,  may  be  a  bar  to  any  action  for  negligence,  228. 

must  be  reasonable  and  in  writing  under  Railway  and 
Canal  Traffic  Act,  228. 

SPECIAL  DAMAGE,  must  be  alleged  when  it  is  the  essence  of  the  action,  417. 

where  the  injury  is  a  pablic  one,  damage  must  be  tangible,  418. 
but  unnecessary  to  show  particular  instances,  418. 
too  general  an  allegation  of,  no  ground  for  arrest  of  judgment, 
418. 
need  not  be  alleged,  if  the  facts  imply  a  legal  injury,  869,  419. 

but  only  such  injury  as  the  law  will  imply,  can  be  proved, 

869,  419. 
matter  which  would  itself  be  ground  of  action  must  be  alleged, 
419. 
must  be  laid  in  trover,  419. 

and  in  all  other  cases  where  it  would  not  be  implied,  420. 
must  be  as  spedfio  as  the  case  will  allow,  420. 
distinction  between  particular  and  special  damage,  421. 
must  be  stated  with  accuracy,  422. 
pleading  under  8  &  9  W.  III.  c  11,  422. 
declaring  for  interest,  422.     See  various  Titles  of  Actions, 
must  be  shown  in  suits  for  specific  performance,  465. 

SPECIFIC  PERFORMANCE,  damages  in  addition  to  or  substitution  for,  8,  468. 

wUl   not  be  given  in  cases  where  specific  per- 
formance is  never  decreed,  464. 
as  in  suit  to  enforce  agreement  for  partnerahipw 
464. 
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SPECIFIC  PBEFO&MANCB— (conltnued.) 

special  damage  must  be  shown,  465. 

See  CBAMOEftT. 

STATINQ  P&OCBEDINGS,  upon  re-deUTeiy  of  chatteli,  303,  808. 

in  action  against  the  sheriff  for  amount  levied,  358. 

STOCK,  damages  for  refusal  to  accept,  119. 

time  for  delivery  when  not  yet  in  existence,  119. 
what  will  satisfy  the  contract  in  such  a  case,  120. 
actions  for  not  replacing  stock,  price  taken  at  time  of  trial,  123. 
or  at  the  day  it  ought  to  have  been  replaced,  123. 
or  at  the  day  it  was  transferred,  124. 

but  not  at  the  highest  intermediate  price,  124. 

profits  cannot  be  allowed  for,  when  contingent,  124. 
but  bonus  on  stock  added,  124. 
transfer  of,  will  not  support  count  for  money  paid,  246. 

SURBTTSHIP,  contracts  of;  233—276. 

I.  Actions  by  the  principal  creditor  against  the  surety,  283 — ^244. 
surety  is  liable  for  interest,  284. 
amount  of  loss  mast  be  proved,  234. 
and  that  it  arose  from  cause  insured  against,  234. 
dividend  must  be  apportioned  in  case  of  bankruptcy,  285. 
damages  without  proof  of  loss,  when  promise  to  do  a  thing  is 
absolute,  236. 
when  promise  is  to  indemnify,  236. 
mere  delivery  of  a  bill  is  not  a  loss,  237. 
nor  liability  to  suit,  or  commencement  of  action,  287. 
payment  of  costs,  or  judgment  recovered,  is  a  damage,  288. 
general  indemnity  only  extends  to  lawful  acts,  239. 

otherwise  when  an  individual  is  named,  240. 
assignee  of  lease  is  a  surety  for  assignor,  240. 
bat  underlessee  is  not,  242. 

therefore  costs  of  action  against  his  lessor  not  recoveiable, 
242. 
liability  of  sureties  on  a  replevin  bond,  242,  353,  854. 

for  a  sheriffs  bailiff,  242. 
effect  of  a  compromise,  where  there  is  an  indemnity,  248. 

defendant  must  diow  that  it  was  disadvantageous,  248. 
not  necessary  to  given  him  notice,  248. 
II.  Actions  by  the  surety  against  the  principal  debtor,  244 — 248. 
where  the  surety  has  taken  a  security,  or  indemnity,  244. 
when  he  has  taken  none,  action  dates  from  payment^  244. 
payment  may  be  made  without  suit,  244. 
by  note  ;  bond,  245. 
to  prevent  execution  sufficient,  246. 
goods  taken  in  execution  not  a,  246. 
nor  transfer  of  stock,  nor  mortgage,  246. 

unless  equity  of  redemption  released,  247. 
interest  may  be  given,  247. 
action  by  bail,  247. 
III.  Actions  by  surety  against  co-surety,  248 — 250. 
when  right  to  sue  arises,  248. 
proportion  for  which  each  surety  is  liable,  at  law  and  in  equi^, 

248. 
when  they  are  bound  by  different  instruments,  249. 
surety  cannot  claim  against  one  whom  he  has  induced  to  be  surety, 
249. 
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SUBETYSHIP.  111.— (continued.) 

nor  where  there  is  an  agreement  to  the  contrary,  249. 
interest  allowed  in  equity^  249. 
costs  of  suit,  249. 
nnderlessees  not  sureties  for  each  other,  where  rent  is  entire,  249. 

unless  each  is  hound  to  pay  the  rent  of  the  whole,  250. 
See  LiFS  Insdranch,  250. 

FiRi  Insurancb,  251 — 256. 

Marine  Ihsurancs,  256—269. 

Gkniral  AvBRAGXy  269—277. 

TELBaRAPHIC  MESSAGES,  negligence  in  transmitting,  282. 

Postmaster  Gkneral  not  responsible  for  mistakes,  232. 
nor  is  the  sender  of  the  message,  232. 

TENDEB,  interest  does  not  run  after,  110.  173. 
its  effect  upon  a  distress,  323,  326. 

THIRD  PARTY,  damage  from  wrongful  act  of,  too  remote,  40,  371. 

otherwise  when  it  results  naturally  from  defendanVs  wrong,  42. 
in  which  case  the  whole  damage,  though  increased  by  the 
injurious  conduct  of  the  third  party,  may  be   recorered, 

43.  See  Right  of  Aotioh. 

TITHES,  treble  ralne,  in  action  for  not  ''setting  out,'*  448. 

TITLE,  want  of  in  plaintiff  will  mitigate  damages  in  trover,  298. 

80  in  trespass  to  goods,  312. 

and  in  actions  for  injury  to  land,  330. 
See  CovxHANT  for  Tiflx. 

TITLE  DEEDS,  damages  introyer  or  detinue  for,  294,  308. 

TORTS,  damages  in  actions  of,  23. 

motive  a  ground  of,  24,  311,  386,  347,  363,  878,  884. 

unless  in  actions  against  several,  24. 

or  against  a  principal  for  the  acts  of  his  agent,  366. 
are  a  penalty,  and  not  merely  a  compensation,  25,  378. 

TU  A  DE-MARK,  INFRINGEMENT  OF,  special  damage  by  loss  of  custom  or  other- 
wise must  be  shown,  27  (n). 
cost  of  litigation  where  plaintiff'  innocently,  at  request 
of  defendant,  imitated  another's  trade-mark,  53. 

TRANSFEROR  OF  BILL  WITHOUT  ENDORSEMENT,  liability  of;  180. 

TRESPAiSS  TO  GOODS,  damages  in  general  their  value,  308. 

fixtures  may  be  valued  as  such,  308. 
special  damages,  if  not  too  remote,  309. 

in  interpleader,  creditor  only  responsible  up  to  time  of  order,  809. 
collision  at  sea,  demun-age,  310. 

where  both  parties  to  blame,  damages  divided,  310. 
negligenoe  of  plaintiff,  when  a  bar  to  action,  36  —40. 
limited  liability  of  shipowners.     See  Shik>wi(srs,  224. 

carriers.    See  Carrikrs,  226 — 231. 
costs  of  setting  aside  judgment  under  which  goods  were  taken, 

44,  45. 
of  former  action  against  plaintifi^  46.  ] 

manner  in  which  goods  were  taken,  a  ground  of  damages,  23,                                  . 

811.  ' 

where  action  is  against  several,  311.  j 

or  by  several,  312.  ; 

\ 

1 
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TRESPASS  TO  GOODS— (con/m«ed.) 

■eizares  under  Customs  Acts,  297,  312. 
mitigation  of  damageF^  818. 

libellous  character  of  thing  taken,  812. 
want  of  interest  in  plaintiS^  812. 
repayment  after  action,  812. 
seizure  under  an  existing  judgment,  314. 
recorery  on  a  policy  of  insuranoe,  314. 
debt  due  from  plaintiff  to  defendant  for  goods  taken,,  314. 
payments  made  by  executor  de  son  tort,  74. 
See  Action  aoainst  SHUufF,  814—318. 
Replevin,  818. 
Illegal  Distress,  821 — 829. 
executors  may  sue  or  be  sued  for,  391,  396. 
TO  LAND,  830—386. 

damages  are  measured  by  the  injury  done,  not  the  cost  of  restora- 
tion, 380. 
▼aiy  according  to  extent  of  plaintifTs  interest,  380. 
may  be  obtained  by  several  entitled  in  succession,  331. 
nominal,  if  no  proof  of  duration  of  interest,  832. 
for  mining  and  carrying  away  minerals,  833. 
where  there  is  a  disputed  title,  388. 
prospective  injury,  when  an  element  in  damageSf  384. 

effect  of  former  recovery,  334. 
in  case  of  co-trespassers,  334. 

different  acts  may  b*  laid  as  snbstantive  dama^,  336. 
or  as  matter  of  aggravation,  885. 
Qr  as  distinct  trespasses,  836. 

must  be  pleaded  with  all  legal  requisites,  386. 
damages  not  limited  to  actual  injury  proved,  386. 
See  Mesne  Fbopits,  337—341. 
Easements,  841 — 344. 
executors  may  sue  or  be  sued  for,  891^  396. 

TRESPASSER  ah  iniiio,  an  irregularity  in  distraining  for  rent  does  not  inake^  321. 
when  a  wrongful  distrainor  is  a,  827. 
may  be  so  as  to  part  of  distress,  and  not  as  to  residue,  328. 

TROVER^  gist  of  the  action  is  tke  conversion,  285. 

damages  in  general  the  value  of  the  thing,  285. 
mode  of  caloaiating  value,  where  price  has  clanged,  286 — 289. 

interest  on  bill  of  exchange,  286'^287. 
is  to  be  calculated  on  Talne  at  time   of  conversion, 
289. 
when  selling  price  will  be  taken  to  be  the  value,  or  not,  289,  293. 
where  form  of  article  has  been  changed  since  conversion,  289 — 293. 
mode  of  valuing  severed  minerals,  291. 

fixtures,  292. 
where  goods  have  been  deposited  with  defendant,  under  a  void  contract, 

293. 
value  must  be  proved  ;  presumption  as  to,  293. 
of  title-deeds,  bills,  or  notes,  294. 
of  void  security,  295. 

when  rendered  void  by  act  of  defendant^  295. 
of  policy  of  insuranoe,  296. 
interest,  296. 

special  damages  recoverable,  if  laid,  unless  too  remote,  299,  304. 
for  goods  seized  under  Customs  Acts,  297. 
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TROVER— (co?i/tMMcd.) 

luitigation  of  damagei,  74,  298« 
vant  of  titles  298. 
ftctioQ  by  bailee,  300. 
action  against  unpaid  f«ndor,  300« 
kfep  of  an  ammal  cannot  be  deducted,  300. 
action  by  reyersioner,  300. 
right  of  action  against  third  parties,  SOI. 
redelivery  of  property,  301. 

applying  the  goods  for  owner's  benefit  is  not  re-deliTery,  301', 
verdict  by  consent  in  case  of,  302. 
reduction  of  damages  after  verdict,  302. 

staying  proceedinj^s  where  all  or  some  articles  are  given  up,  303. 
detention,  damages  for,  304. 
recovery  in  with  satisfaction  changes  property,  304, 

effect  of,  where  verdict  for  less  than  value  of  goods,  306. 

TRUSTEE,  set-off  in  actions  by  or  against^  84. 

by  equitable  plea,  94. 
trust  debt  is  not  a  mutual  credit,  90 

TRUSTEE   IN    BANKRUPTCY.    See  Bahkbuptot. 

UNDER-LESSEE,  not  liable  on  covenants  in  original  lease,  242. 

nor  for  costa  of  action  against  hia  Isssor  for  their  breaoh, 
55,  242. 
of  part  of  several  premises,  held  under  an  entire  rent,  not  liable 
to  contribate,  249. 

UNLIQUIDATED  DAMAGES^  claim  for,  cannot  be  a  ground  of  set-off;  77. 

set-off  cannot  be  pleaded  to  aotion  for,  76. 
USB  AND  OCCUPATION,  at  common  law,  and  by  statute,  162. 

agreement  may  be  proved,  though  void  under  Statute  of  Frauds,  182. 
not  conclusive,  where  lessee  has  not  enjoyed  under  it,  182. 
value  of  premises,  how  estimated,  183,  184. 
when  plaintiff  can  only  recover  in  respect  of  a  legal  interest,  184. 

See  Bbht. 
liability  of  exeeuton  for,  400. 

YALUE»  inferiority  of,  a  ground  for  mitigation  of  damages,  70. 
measure  of  reduction,  71. 

not  in  actions  for  freight,  or  on  an  attorney*8  bill,  69. 
mode  of  estimating,  in  actions  for  not  accepting  goods,  116. 

or  stock  or  shares,  119. 
for  not  delivering  goods,  120. 

when  paid  for  in  advance,  124i— 128. 
for  not  replacing  stock,  123. 

or  shares,  124. 
for  breach  of  covenant  for  title,  145. 
for  use  and  occupation,  188,  184. 
for  loss  or  injury  to  goods  by  carrier,    or  sale  by  him, 

220—223. 
of  subject  matter  of  Fire  Insurance,  251—  256. 

of  Marine  Insurance.    See  Ma&ihe  Imsuranoe^  264 — 

267. 
of  general  average.    See  Gbb era l  Avb&aos,  277. 
in  actions  of  trover.     See  Tboysb,  285 — 296. 
trespass,  808,  812. 
excessive  distress,  822. 
of  foreign  currency,  170. 

statement  of,  in  certain  cases  of  shipmenta,  225. 
under  the  Carriers'  Act,  227,  280. 
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VALD  E — {continiied. ) 

doable,  for  holdiog  lands  after  roceiviag  notice  to  quit,  188. 

treble  value  of  tithes,  moat  be  assessed  by  jury,  448. 

presnmptioQ  as  to,  in  case  of  fraud,  293. 

of  distress  and  rent  in  arrear  must  be  found  by  jury,  320. 

of  goods  sued  for  in  detinue  must  be  found  se^iarately,  80?,  433,  443. 

fresh  writ  of  inquiry  cannot  Issue,  except  on  judgment  by  default,  44S. 

YKXIRE  DB  NOVO,  where  damages  are  assessed  generally,  and  one  count  or  breach 

is  bad,  4-31. 
where  jury  have  not  asses-sed  damages  in  detinue,  433. 

or  other  cases  in  which  a  writ  of  inquiry  cannot  issue,  442. 


WAGES.     See  IIirikg,  155—160. 

WARRANTY,  when  articles  purchased  with,  may  be  returned,  129. 
damages,  when  article  is  returned,  are  its  price,  129. 

when  not  returned  are  the  dliference  between  its  value,  sound 
and  unsouud,  130. 

not  bet^^een  contract  and  celling  price,  130. 
when  expenses  of  keep  recoverable,  132. 
special  damages,  1 32. 

expenses  incurred  in  advancing  value  of  article,  138. 
liability  to  com|)ensate  second  vendee,  183. 
costs  of  action  by  second  vendee,  53,  134. 
when  warranty  amounts  to  fraudulent  misrepresentation,  134. 
efifect  of  recovery  for  breach  of  warranty  in  an  action  for  piice, 
130. 
See  Covenant  fob  Titlk,  142 — 151. 

WASTE.     See  Rkpais. 

WATERCOURSE,  actions  for  injury  to.     See  Easkhekts,  3a— 344. 

WAY,  actions  for  obstruction  to  right  of.     See  Easbmenis,  341 — 344. 

WEALTH  OP  DEPENDANT  is  evidence  in  breach  of  promise  of  marriage,  375. 

qijurre  in  case  of  adultery  f  385,  386. 

WIFE,  set-off  of  debts  to  or  from,  in  actions  by  or  against  husband,  82. 

WITHDRAWING  RECORD,   costs  of,  are  the  measure  of  damage  fur  abiieuce  of 

attorney,  361. 

or  witness,  362. 

WITNESS  may  be  attached  for  non-attendance,  362. 

damages  in  actiim  against  are  the  costs  of  withdrawing  the  record,  362. 

or  postponing  the  trial,  362. 
aciion  against  fur  penalty,  363. 
no  action  for  defamation  against,  363. 

WORK  AND  LABOUR,  mode  of  suing  for  extras,  when  part  doue  under  u  written 

contract»i52. 
when  plaintiff  has  deviated  from  original  plan,  with  or  without  con- 
sent, 152. 
cannot  force  defendant  to  return  article,  153. 
where  plaintiff  employed  to  make  experiments,  153. 
interest  only  recoverable  by  statute,  110,  111. 
when  payment  of  part  may  be  claimed,  before  entire  work  done,  153. 
contract  with  attorney  is  an  entire  one,  1 53. 

unless  after  reasonable  notice,  or  refusal  to  supply  funds,  154. 
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WORE  AND  LABOJJ'Bi— {continued.) 

no  action  for,  where  plaintiff  has  ikiled  to  perform  his  contract,  154. 

nnlesa  defendant  has  retained  something  under  a  new  con- 
tract, 154. 
or  himself  was  the  cause,  155. 

iDferiority  may  be  given  in  evidence,  71,  154. 
fednction  of  damages  when  work  done,  or  materials  sup- 
plied by  employer,  71,  155. 
or  where  employer's  goods  injured,  71. 
regulations  as  to  taxing  attorney's  bill,  155. 

may  be  set  off  before  a  month  after  delivery,  81. 

negligence  when  an  answer^to  action  by  attorney,  69. 
See  HiRnroi  155—160. 
of  bankrupt)  trustee  cannot  sue  for,  410. 
unless  a  large  sum  gained  by  it,  410. 
or  mixed  with  other  debts  for  which  they  can  sue,  410. 

WRIT  OP  INQUIRY,  when  necessary,  424,  427,  437. 

plaintiff  must  always  recover  nominal  damages  on,  425. 
no  evidence  necessary  to  prove  right  of  action,  425. 

otherwise  with  a  view  to  damages,  when  amount  not  admitted,  426. 
damages  need  not  be  nominal,  though  no  evidence  given,  427. 
cannot  supply  omission  by  prlucipal  jury  to  assess  damages,  when  they 
are  the  express  matter  in  issue^  441. 
otherwise  when  they  are  only  an  accessory,  441. 
or  in   case  of  judgment  by  confession,   or   non  obitante    vere- 

dido,  442. 
or  judgment  by  default^  448. 


I'llE  END. 
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Just  published,  in  8vo.,  Second  Edition,  price  2ij.,  cloth, 

A  TREATISE  ON  THE  LAW  OF  DAMAGES. 

Comprising  their  Measure,  the  Mode  in  which  they  are  Assessed  and  Reviewed,  the 
Practice  of  Granting  New  Trials,  and  the  Law  of  Set-oflf.  By  John  D.  Mayne, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law.  Second  Edition,  by  Lumley  Smith, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

"  Few  modern  text*books  bare  a  higher  authority 
than  Mayne  on  Damages.  An  argument  is  seldom 
heard  in  ihe  courts  upon  a  question  of  the  measure 
of  damages  without  the  work  being  referred  to ; 
and  there  are  several  points  upon  which  there  was, 
at  the  date  of  the  nrst  edition  (1856},  either  an 
absence  or  a  conflict  of  authority,  and  upon  which 
the  views  advanced  by  the  author  have  since  been 
held  to  be  law  by  the  courts.  ....  It  is  fortunate 
for  the  reputation  of  the  work  that  1 0  gjod  an  editor 
has  been  found  iar  it  as  Mr.  Lumley  Smith.  The 
additions  to  the  text  of  the  former  edition  are  dis- 
tinguished bv  brackets.  Mr.  Lumley  Smith's  work 
has  been  well  done,  and  the  new  cases  are  skilfully 

incorporated Probably  there  is  no  other 

one  subject  upon  which  the  cases  reported  as  well 
as  unreported  so  frequently  present  the  same  diffi- 
culty of  extractiuE  from  complicated  statements  of 
fact,  special  in  tneir  character  and  not  likely  to 
occur  again,  the  legal  principles  involved  in  the 
decision,  so  as  to  be  available  for  guidance  in  other 
cases.  It  is  exactly  this  difficulty  which  makes  the 
subject  one  u[>on  which  a  good  text-book  such 
as  the  present  is  peculiarly  valuable." — Soliciior^ 
youmal. 

"  We  are  glad  that  this  useful  work  fell  into  the 
hands  of  so  capable  an  editor  as  Mr.  Lumley  Smith. 
It  is  always  a  great  advantage  gained  when  an 
editor  has  had  practical  expenence  of  the  subject 
'Vtrith  which  he  deals,  and  it  is  a  positive  gain  to  the 
law  when  busy  lawyers  can  find  time  to  do  well 
the  work  which  is  so  apt  to  fall  into  the  hands  of 
those  who  have  little  learning  and  less  practice. 
The  law  relating  to  damages  is  a  branch  of  our 
iurispmdence  peculiarly  practical  in  its  nature  and 
highly  important  to  suitors  and  the  profession  ;^  it 
is,  moreover,  surrounded  bv  difficulties  which 
require  a  dear  explanation  before  they  become 
intelligible  to  the  ordinary  mind 

"The  concluding  chapter  (c.  29)  is  very  im- 
portant, and  we  should  like  to  make  copious 
extracts  from  it.  It  deals  with  the  '  powers  of  the 
court  or  judge  in  regard  to  damages.'  We  re- 
commend It  to  the  attention  of  our  readers,  as 
indeed  we  do  the  entire  work,  which  is  excellently 
executed,  with  an  entire  freedom  from  verbosity, 
and  a  good  index."~-Zaw  Times, 


"  In  the  year  t856  Mr.  John  B.  Mayne,ageiiHe^ 
man  of  the  bar,  now  enjoying  a  very  extensive 
practice  in  the  Indian  Empire,  published  a  treatise 
on  the  Law  of  Damages.  Mr.  Mayne  conferred  a 
great  boon  on  the  profession  by  his  labours,  and  for 
sixteen  years  his  book  has  been  regarded  with 
high  respect  in  Westminster  Hall.  In  the  ordinary 
course  of  things  such  a  lapse  of  time,  from  the 
natural  accretion  of  precedents,  would  have  created 
a  demand  for  a  new  edition,  but  in  the  particular 
department  of  law  investigated  by  Mr.  Mayne 
there^  has  been  an  extraordinary  development  of 
principles,  exhibited  in  numerous  cases,  upon  which 
the  judges  have  expended  a  large  amount  of  time, 
industry,  and  learning.  Consequently,  the  publi- 
cation of  a  new  edition  is  not  premature.  On  the 
contrary,  it  was  high  time  that  tne  profession  should 
be  supplied  with  a  treatise  condensing  and  arranging 
the  matter  brought  into  existence  by  the  contested 
cases  of  that  period.  It  is  perfectly  intelligible 
that  Mr.  Mayne's  absence  from  England  and  the. 
toil  of  his  professional  career  have  prevented  him 
from  undertaking  this  duty  himself.  But  the  per- 
formance of  it  has  fallen  on  a  deputy,  whose  success 
in  the  discharge  thereof  might  fairly  have  been 
anticipated,  and  who  in  the  result  has,  we  think, 
not  disappointed  the  reasonable  expectations  formed 
concerning  him. 

*'  Mr.  Lumley  Smith  has  evidently  been  actuated 
by  a  modest  desire  not  to  despoil  the  original  author 
01  well-earned  fame.  He  has,  as  far  as  possible, 
retained  the  primary  form  of  the  book,  and  has  dis- 
tinguished what  Mr.  Mayne  wrote  from  what  he 
himself  has  written,  by  enclosing  all  the  later  matter 
in  brackets,  adding  a  brief  separate  chapter  on  the 
assessment  of  damages  in  the  Court  ot  Chancery, 
under  Lord  Caims's  Act,  si  &  92  Vict.  c.  97.  He 
has  also  cited  many  Scotch  and  Irish  cases,  and  the 
leading  American  decisions  of  recent  dale. 

"  One  word  with  regard  to  the  book  itself  will  not 
be  out  of  place.  It  is  well  printed,  in  an  excellent 
form,  and  of  a  convenient  size — no  small  considera- 
tions in  a  text-book,  which,  from  the  nature  of  its 
contents,  is  useful  rather  for  reference  than  for 
study.  Good  looks  in  a  book  set  off  its  intrinsic 
merits,  just  as  an  imposing;  appearance  adds  to  the 
dignity  and  influence  of  a  judge."— Z.au/  Journal. 
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In  8vo.,  price  iSj.,  dolli, 

THE   PRINCIPLES   OF  EQUITY. 

Intended  for  the  Use  of  Students  and  the  Profession.  By  Edmund  H.  T.  Snell,  of  the 
Middle  Temple,  Barrister-at-Law.  Second  Edition  by  J.  R.  Griffith,  of 
Lincoln's  Inn,  Barrister-at-Law.    In  one  vol.,  8vo.,  1872. 


*  * 


(( 


2*  This  Work  has  become  a  Standard  Class-book  in  England^  Ireland,  India,  and 

the  Colonies, 

'*The  book  has  the  merit  of  beinf:  written  in 
clear  and  intelligible  language.  It  is  admizaiblj 
printed,  and  otherwise  carries  with  it  an  attnurtive 
appearance." — Ltno  younuU. 

'Mr.  Snell's  volume,  whidi  we  noticed  faToar- 
ably  some  four  years  ago  on  its  first  appearance,  is 
a  manual  very  well  adapted  for  the  use  of  students, 
bein^  written  and  arranged  widi  discrimination 
and  mtelligence.  We  have  pleasure  in  stating  oor 
opinion  tluit  the  work  will  continue  to  maintain 
the  position  it  had  already  gained." — SoiiciUn^ 
jtmrtuu. 


The  lectures  of  Mr.  Birkbeck  probably  bear 
the  ordeal  of  reproduction  better  than  any  other 
lectures  on  hiw  of  which  we  have  any  know- 
led^.  He  is  a  more  scientific  lawyer  than  Mr. 
Smith,  whose  manual  has  been  so  largely  used  by 
law  students,  and  naturally,  therefore,  'Snell's 
EU^uity*  must  be  more  useful  than  Smith's  Manual. 
With  respect  to  this  edition,  we  have  only  to  observe 
that  Mr.  Griffith  has  edited  his  author's  work  with 
great  care,  and  has  noted  all  the  cases,  whilst  pre- 
serving the  convenient  form  in  which  it  originally 
appeared."— Zow  Timet. 

**  It  (Snell's  book)  is  less  bulky  than  Story's  Commentaries,  while  it  is  easier  to  comprehend ;  and,  from 
the  number  of  illustrative  cases,  easier  to  remember  than  Adams'  Treatise  on  Equity.  And  on  one  point 
it  is  superior  to  both,  and,  indeed,  deserves  high  commendation.  Every  one  who  has  read  the  recent 
reports  of  Equity  Cases  in  England,  is  aware  how  many  important  decisions  have  been  made  within  die 


Just  published,  in  8vo.,  price  ^s.  6</.,  cloth, 

AN  EPITOME  AND  ANALYSIS  OF  SAVIGNY'S  TREATISE  ON 

OBLIGATIONS  IN  ROMAN  LAW. 

By  Archibald  Brown,  M.  A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

In  the  Press. 

A  MANUAL  OF  CONSTITUTIONAL  HISTORY, 

Designed  as  a  Text-Book  for  Students.  By  T.  P.  Taswell-Langmead,  B.C.L.,  of 
Lincoln's  Inn,  Barrister-at-Law,  late  Vinerian  Scholar  in  the  University  of  Oxford, 
and  Tancred  Student  in  Common  Law. 


In  8vo.     1866.     lis.,  cloth, 

BR  ACTON  AND  HIS  RELATION  TO  THE  ROMAN  LAW. 

A  contribution  to  the  History  of  the  Roman  Law  in  the  Middle  Ages.  By  Carl 
Gt^TERBOCK,  Professor  of  Law  in  the  University  of  Konigsberg.  Translated  by 
Brinton  Coxe. 

Just  published,  Second  Edition,  in  8vo.,  price  5^.,  cloth, 
THE   MARRIED   WOMEN'S  PROPERTY  ACT,   1870. 

Its  Relations  to  the  Doctrine  of  Separate  Use,  with  Notes  by  J.  R.  Griffith,  B.A. 

Oxon.,  of  Lincoln's  Inn,  Barrister-at-Law. 

Just  published,  in  8vo.,  price  y.  6^.,  cloth, 

AN  EHTOME  OF  LEADING  COMMON  LAW  CASES ; 

With  some  Short  Notes  thereon.  Chiefly  intended  as  a  Guide  to  "  Smith's  Leading 
Cases."  By  John  Indermaur,  Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas 
Term,  1872). 

Just  published,  in  8vo.,  price  y.,  cloth, 

AH  EHTOME  OF  LEADING  OOHVETAK OIHG  AMD  EQUITY  OASEB ; 

With  some  Short  Notes  thereon,  for  the  use  of  Students.    By  John  Indermaur,  Solicitor. 
Author  of  **  An  Epitome  of  Leading  Common  Law  Cases." 
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Now  ready,  in  Svo.,  price  9^.,  cloth, 

THE  RULE  OF  THE  LAW  OF  FIXTURES. 

Second  Edition,  embracing  references  to  English,  Scotch,  Irish,  and  American  Decisions. 
By  Archibald  Brown,  M.  A.  Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle 

Temple,  Barrister-at-Law. 

subject  which  owes  so  mudi  of  its  law  to  arbitrary 
rules  rather  than  general  principles  as  fixtures. 
Mr.  Brown  process  to  trace  the  effect  of  history 
on  his  subject  in  a  passage  which  is  very  A  ^i^op»t :— 

Mr.  Brown's  seventh  and  last  chapter 

will  be  found  to  contain  a  most  serviceable  enujne- 
ration  of  the  recent  cases,  arranged  according  as 
the   conflict  was  between   landlord   and    tenant. 


««, 


Great  industry  has  been  spent  in  reconciling 
the  numerous  decisions  on  a  very  difficult  branch  of 
law,  and  even  in  illustrating  it  by  references  to 
American  cases.  ...  In  one  respect  Mr.  Brown 
seems  admirably  adapted  to  the  task  of  writing  on 
the  law  of  fixtures.  He  is  strongly  convinced  of 
the  influence  of  history  upon  law.  In  his  opening 
sentence  he  tells  us  that '  it  has  been  said  of  nistory 
that  it  finds  its  entablature  in  Law;  it  may  con- 
versely be  sud  of  law  that  it  finds  its  explanation  in 
history.'    The  sentence  is  a  good  opening  upon  a 


mortgagor 
Journal. 


and   mortgagee,  and  so  on."  — Z,«iv 


In  one  volume,  8vo.,  price  i8j.,  cloth  lettered, 

THE  LAW   OF  COPYRIGHT, 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
COPINGER,  of  the  Middle  Temple,  Barrister-at-Law. 

noticed,  and  the  law  in  its  bearings  is  fairly  and 
judiciously  treated.'*— 7*ii|#  BookuUtr. 

"In  conclusion  we  refer  our  readers  to  this 
capital  book  on  Copyright.  The  reader  will  find 
in  it  citations  on  uie  latest  cases  bearinjg  on  the 
subject,  chapters  on  International  Copyright,  and 
the  best  ancl  newest  opinions  on  the  subject  so  very 
important  to  authors  and  to  publishers." — The  Pith' 
liihei^  Circular, 


tt 


'A  book  that  is  certainly  the  most  complete  trea- 
tise upon  the  complex  subject  of  copjrright  which 
has  ever  been  published  in  England." — Aiktiutum. 
^'^  A  work  much  needed,  and  which  he  has  done 
exceedingly  well."— ^iwrr/Vait  Law  Review. 

"  We  make  no  question  that  Mr.  Copinger's 
well-devised,  well- written,  and  useful  treatise  will 
become  a  standard  work." — Law  youmal. 

"  The  book  is  a  thoroughly  good  one :  there  is 
scarcely  a  decision  of  any  unportance   left   un- 


Second  Edition,  in  one  thick  volume,  crown  8vo.,  price  20x.,  doth, 

THE  PROBATE,  LEQAOY,  AND  SUOOESSION  DUTY  ACTS. 

Comprising;  36  Geo.  III.  cap.  52  ;  45  Geo.  III.  cap.  28 ;  55  Geo.  III.  cap.  184 ;  and 
16  &  17  Vict.  cap.  51  ;  with  an  Introduction,  copious  Notes  and  References  to  all 
the  decided  Cases  in  England,  Scotland  and  Ireland,  to  Michaelmas  Term  1870 ; 
together  with  an  Appendix  of  Statutes,  Forms,  Tables  of  Duties,  and  a  full  Index. 
By  Alfred  Hanson,  Esq.,  Comptroller  of  Legacy  and  Succession  Duties. 

"  It  is  the  only  complete  book  upon  a  subject  of 
great  importance,  but  which^  does  not  come  within 
the  regular  course  of  professional  study,  and  there- 
fore requires  to  be  read  up  when  a  case  having 
reference  to  it  comes  into  the  solicitor's  office. 

"Mr.  Hanson  is  peculiarly  qualified  to  be  the 
adviser  at  such  a  time.  Hence,  a  volume  without 
a  rival." — Law  Times. 


"  Since  Mr.  Hanson  produced  his  first  edition  he 
has  been  appointed  Comptroller  of  Legacy  and 
Succession  Duties.  His  book  is  in  itself  a  most 
useful  one ;  its  author  knows  every  in  and  out  of 
the  subject,  and  has  presented  the  whole  in  a  form 
eanly  and  readily  handled,  and  with  good  arrange- 
ment and  clear  exposition." — Soltcitcrt^  youmal. 


Just  Published,  in  8vo.,  price  lar.  6^.,  doth, 

THE  BOVILL   PATENT 

A  Collection  of  the  Summings-up  and  Judgments  in  the  Litigation  under  the  Patent  of 
5th  June,   1849,  granted  to  the  late  G.  H.  Bovill  for  Improvements  in  the 
'    "  '      '  ""■'  Introduction    and    some    Observations   by 

Chancellor  Wood,  Tunc,  1867)— Bovill  r.  Cowan 
(Master  of  the  Rolls.  July,  1867)— Bovill  v.  Smith 
(Vice-chancellor  Wood,  Nov.  1867)  —  Bovill  v, 
Goodier  (Trial  before  Byles,  J.,  Feb.  x868)--BoviU 
V.  Cowan  (Lord  Cairns,  C,  July,  x868)— Bovill  v. 
Smith  (Lord  Cairns,  C,  Dec.  1868)  —  Bovill  v. 
Goodier  (Appeal  for  New  Trial,  before  Lord 
Hatherley,  C.,  Dec  1868)— BovUl  v.  Finch  (C.  P.) 


Manufacture  of   Flour.     With  an 
W.  W.  Wynne,  Attomey-at-Law. 

Table  0/  CotUeuU:  Introduction — ^Judgment  of 
the  Court  of  Exchequer  in  Bovill  v.  Pimm  (30  Jan. 
i8c6) — ^The  Specification  under  the  Patent  of  1849 
— Note  upon  that  Specification — The  Experiments 
at  Deptford — Bovill  v.  Keyworth  (at  Nisi  Prius, 
July.  1856) — Bovill  ».  Keyworth  (Motion  for  New 
Trial,  98  May,  1857) -Bovill  v.  Goodier  (Master  of 
the  Rolls,  April,  1866)— Bovill  v.  Goodier  rTrial 
before  Willes,  J.,  Dec.  x866)— Bovill  r.  Cwile  (Vice- 
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TH£  LAW  OF  INJUNCTIONS. 


In  two  volumes,  royal  8vo.,  price  ^os.,  cloth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

Embracing  all  the  subjects  in  which  Courts    of   Equity    and  Common    Law    have 
jurisdiction.    By  William  Joyce,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 


"A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  b  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession;  and,  doubtless  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and— fame.^'^Zaur  Magazine 
and  Review. 

'*Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposition^  of  the  law 
and  practice  of  Injunctions  both  in  equity  and  com- 
mon law. 

.  "  Part  II L  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valttaiU  and 
technical  matter  noivhere  else  collected. 


"  From  these  remaiks  it  will  be  sufficiently  per* 
ceived  what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practalioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  eluddaiion  and  exemplifi- 
catiou  of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  youmal. 

"  He  does  not  attempt  to  ^o  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  every  subject  to  which  the  process  oT 
injunction  is  appbcable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
hcing  3,500,  and  the  statutes  cited  x6o,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen—occupying  nearly  soo  pages.  The  work  is 
probably  entirely  exhaustive.  — Law  Times. 


"Mr.  Joyce's  work,  within  the  limits  which  he  has  assigned  himself,  is  well  done.  He  has  been 
evidently  diligent  in  the  collection  of  cases,  and  the  points  decided  are  stated  with  accuracy,  and  with 
more  fullness  of  detail  than  in  any  work  on  injunctions  with  which  we  are  familiar.  It  cannot  fail  to  be 
useful  in  instructing  praciitioners  in  the  proper  employment  of  this  much  abused  method  of  procedure."— 
American  Law  Review. 

"  Mr.  Joyce  has  ivoduced  a  clear,  scientific,  and  thorough  treatise  upon  the  subject  of  iajuoctions 
which,  unlike  most  English  works,  will  be  nearly  as  useful  to  the  American  as  to  the  English  practitioiier. 

"  We  doubt  if  there  can  be  a  single  case  of  ahy  note  found  upon  injtmctioos  in  the  English  law  that  is 
not  cited  in  these  volumes." — Chicago  Legal  News. 

**  This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  i«  a 
complete  and  exhaustive  treatise  both  as  to  the  kiw  and  the  practice  of  granting  injunctions.  It  must 
supei^»ede  m11  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
vptiie.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  comaaun 
law  friends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
ahd  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
iodex.  His  index  is  very,  full  and  well  arranged.  We  feel  that  this  work  is  destined  to  take  its  place 
as  a  ^tandard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publisheis,  as  usual,  have  acquitted 
themselves  in  a  manner  deserving  of  the  high  reputation  they  bear."— Ouia<^  Law  youniait 


In  8vo.,  price  7j.  6d^  cloth, 

THE  HISTORY  OF  THE  LAW  OF  TENURES  OF  LAND  IN 

ENGLAND  AND  IRELAND. 

By  W.  F.  FiNLASON,  Esq.,  of  the  Middle  Temple,  Barristcr-at-Law. 


"  Mr.  W.  F.  Finlason  has  done  ^[ood  service  in 
publishing  a  concise,  well-written  history  of  the  law 
of  tenures  of  land  in  England  and  Ireland,  with 
particular  reference  to  inheritable  tenancy,  lease- 
bold  tenure,   tenancy  at  will,   and  tenant  right. 


Confining  himself  to  the  facts  of  legal  history,  he 
has  collected  and  presented,  in  an  admirably  com- 
pact form,  all  the  really  useful  information  it  con- 
tains.  ** — Observer. 


In  preparation,  and  will  be  published  shortly  after  the  passing  of  the  Act, 

THE  MERCHANT  SHIPPING  CODE; 

With  Copious  Annotations  and  Observations  Explanatory  of  the  Provisions  and  Working 
of  the  Code,  together  with  a  full  and  comprehensive  Index.  By  Thomas  Gray, 
Esq.,  Assistant  Secretary,  Marine  Department,  Board  of  Trade ;  and  CoURTE.NAV 
P.  Ilbert,  Esq.,  of  Lincoln*s  Inn,  Harris ter-at- Law. 


vrxras  k  HAYKSfi.  bell  tab]>,  triple  bab. 


In  one  volume,  royal  8vo.,  price  30X.,  cloth  lettered, 

GASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND  VARIOUS  POINTS  OF  ENGLISH  JURISPRUDENCE. 
Collected  and  Digested  from  Official  Documents  and  other  Sources  ;   with  Notes.     By 
William  Forsyth,  M.A.,  Q.C.,  Standing  Counsel  to  the  Secretary  of  State  in 
Council  of  India,  Author  of  "  Hortensius,"  **  History  of  Trial  by  Jury,"  *'  Life  of 
Cicero,**  etc.,  late  Fellow  of  Trinity  College,  Cambridge.  ' 

"Mr.  Forsyth  at  the  present  juncture  has  done 
good  service  not  only  to  his  profession,  but  to  ail 
men  who  take  any  interest  in  public  affairs,  and  we 
therefore  hope  that  those  for  whom  the  book  is 
especially  intended  will  not  be  backward  in  nvine 
to  it  that  support  which  the  industry  and  ability  of 
its  author,  and  the  public  spirit  and  enterorise  of 
its  publishers,  so  well  deserve." — Canada  Law 
youmal. 

**  This  one  volume  of  560  pages  or  thereabouts 
Is  a  perfect  storehouse  of  law  not  readily  to^  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Korsyth's  plan  is  that  of 
classificatiotr.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  Thus,  the  first  chapter  b  devoted  10 
cases  on  the  common  law,  and  the  law  applicable  to 
the  colonies  ;  the  second  to  the  ecclesiastical  law 
relating  to  the  colonies  ;  the  third  to  the  powers 
and  duties,  civil  and  criminal  liabilities,  of  governors 
of  colonies;  the  next  to  vice-admiralty  jurisdiction 
and  piracy ;  the  fifth  to  certain  prerogatives  of  the 
Crown :  such  as  lands  in  the  colonies,  grants, 
escheats,  mines,  treasure  trove,  foyal  fish,  felon's 
goods,  writ  ne  extat  regno,  proclamation,  cession 
of  territory,  and  creation  of  courts  of  justice  ;  the 
sixth  chapter  contains  opinions  on  martial  law  and 
courts-martial ;  the  seventh  on  extra-territorial  juris- 
diction; the  eighth  on  the  lex  loci  and  lex  'fori; 
the  ninth  on  allegiance  and  aliens ;  and  then  sue- 
cessively  on  extradition  ;  on  appeals  from  the  colo- 
nies ;  on  the  revocation  of  charters ;  on  the  Channel 
Islands :  on  the  nationality  of  a  ship,  and  other 
matters  relating  to  ships  :  on  the  power  of  the 
Crown  to  grant  exclusive  rights  of  trade  ;  on  writs 
of  habeas  corpus ;  on  certain  {xjiuts  relating  to  the 
criminal  law  ;  and  lastly,  on  miscellaneous  subjects, 
such  as  the  declaration  of  war  before  hostilities  ;  on 
the  right  of  war^  booty  and  prize,  and  on  the  grant 
of  a  marriage  licence.  .  .  .  This  is  a  book  to  be 
read,  and*  therefore  we  recommend  it  not  to  all 
lawyers  only,  but  to  every  law  student.  The 
editor's  own  notes  are  not  the  lea? t  valuable  portion 
of  the  volume." — Law  Times. 


"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  res^nsa  of  such  lawyers  and  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford,  CockDum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'^  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions' 
refer.  .  .  .  Our  space  precludes  us  from  owelling 
upon  the  contents  of  this  work  at  anv  greater 
length,  but  we  think  we  have  said  enough  to  show 
that  it  is  worthy  of  a  place  on  the  book-&helves  of 
our  statesmen,  and  all  who  take  an  interest  in  con- 
stitutional, or  rather,  national  and  colonial  ques- 
tions."— The  Contemporary  Review. 

*'Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  H  is  work  mav  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .  .  .  The  constitutional 
relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  anv  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies.  .  .  .  Questions  of  colonial 
law  by  no  means  occupy  an  exclusive  share  of  the 
volume.  .  .  .  Among  other  questions  on  which 
'  opinions '  are  given,  and  of  which  careful  sum- 
maries and  generalisations  have  been  added  by 
Mr.  Forsyth,  are  those  relating  to  vice-admiralty 
jurisdiction  and  piracy :  the  prerogatives  of  the 
Crown  in  relation  to  treasure  trove,  land  in  the 
colonies,  mines,  ccs^ion  of  territory,  &c.  ;  the  power 
of  courts-martial,  extra-territorial  jurisdiction  alle- 
giance, the  lex  loci  and  the  Ux/ori,  extradition, 
and  appeals  from  the  colonies.  The  volume  bears 
marks  of  extreme  care  and  regard  to  accuracy,  and 
is  in  every  respect  a  valuable  contribution  to  consti- 
tutional law." — Law  Magasine  and  Law  Ret/iew. 


CIiARKE    ON    EXTBADITION. 

Second  Edition,  in  i2mo.  (///  the  Press)^ 

A  TREATISE  UPON  THE  LAW  OF  EXTRADITION. 

With  the  Conventions  upon  the  subject  existing  between  England  and  Foreign  Nations, 
and  the  Cases  decided  thereon.  By  Edward  Clarke,  Esq.,  of  Lincoln's  Inn, 
Barrister-at-Law  and  Tancred  Student. 

"  Mr.  Clarke  has  treated  the  whole  question  in  congratulate  Mr.  Clarke  upon  having  produced  an 

an  able  and  masterly  manner.     His  style  is  clear  excellent  and  useful  book  on  an  important  and 

and  terse,  without  the  slightest  tincture  of  that  difficult  subject,  and  we  heartily  commend  it  to  the 

technicality  and  pedantry  which  so  often  repel  and  perusal  of  our  rcsAzts*"— Solicitors'  Journal. 

disgust  even  the  learned  reader We 


IiAWS  OF  MARBIAGE  AKD  DIVOBCE. 


Recently  published,  in  8vo.,  price  12/.,  cloth, 

AN  EXPOSITION  OF  THE  LAWS  OF  MARRIAGE  AND  DIVORCE, 

As  administered  in  the  Court  for  Divorce  and  Matrimonial  Causes,  with  the  Method  of 
Procedure  in  each  kind  of  Suit  :  Illustrated  by  Copious  Notes  uf  Cases.  By 
Er.nst  Browning,  of  the  Inner  Temple,  Barrister-at-Law, 


6 


8TEVEK8  k  HAYVX8,  BILL  TABD,  TEMPUE  BAX. 


In  one  thick  volume,  8vo.,  price  3Zr.,  doth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  oi  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 


"The  dde  of  this  book  is  the  best  possible 
explanatioa  of  its  contents.  Here  we  have  all  the 
statutes  affecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,  and  of  most  convenient  size  and 
form.  We  have  also,  what  in  effect  to  the  prac- 
titioner is  a  compete  manual  of  reference  of  afi  the 
dedded  cases  on  Railway  Law,  together  with  an 
index  of  so  copious  and  accurate  a  nature,  as  to 
render  the  discovery  of  every  section  and  every 
authority  easy  in  the  highest  degree.  •  •  .  We  find 
iMiges  of  authorities  on^  transfer  of  shares,' '  calls,' 
'forfeiture  of  shares,'  'xct.  ^.,'' Lloyd's  bonds,' 
'  contracts  by  companies,'  and  '  dividends.'    Then 


comes  a  mass  of  matter  relating  to  the  voluntary 
and  compulsory  acquisidon  of  lands  by  Raflway 
Companies,  while  the  '  compensation '  cases  stretch 
over  some  fifty  pages.  So  also  under  the  third 
statute,  there  are  ».  dozen  pages  on  the  powen  and 
dudes  of  Railway  Compames  in  the  coastrucdon  of 
their  works,  while  the  liability  of  the  Companies  as 
carriers  of  passengers  and  goods  is  also  ouodated 
in  the  most  elaborate  style.  The  '  Rating  of  Rail- 
ways '  adds  several  pages  of  authorides.  ...  We 
believe  that  we  have  said  enough  to  show  that  this 
book  will  prove  to  be  of  pre-eminent  value  to  pnc- 
dtioners,  bodi  before  Parliamentary  committees  and 
in  the  Courts  of  Law  and  Equity."— Z^fw  JommaL 


Second  Edition  (1870)  in  Syo.,  price  i6f.,  cloth, 

THE  LAW  OF  COMPENSATION 

FOB  IiAHDS,  HOUSES,  4to. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts,  &c., 
with  a  full  Collection  of  Forms  and  Precedents.  Second  Edition  (much  enlarged). 
By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 


"  Few  branches  of  the  law  lying  within  so  small 
a  compass  affect  so  many  and  .such  important  in- 
terests as  that  whidi  gives  compensadon  for  lands 
compulsorily  taken  for  the  purpose  of  public  im- 
provement, or  private  enterprise  for  a  public  benefit, 
and  for  injuries  done  to  other  private  properdes  by 
the  construcdon  of  the  necessary  works.  The 
cases  dedded  upon  the  questions  diat  arise  for 
solution  in  the  applicadon  of  this  law  are  very 
numerous,  and  many  of  them  very  difficult :  and  a 
coUecdon  of  them  well  arranged,  with  the  principles 
they  determine  clearly  stated  appended   to   the 


statute,  could  not  fail  to  be  cordially  welcomed  by 
all  concerned  in  properdes  they  amcted,  whether 
lawyers  or  land  valuers.  It  is  not  therefore  sux^ 
prising  that  Mr.  Lloyd's  admirable  treatise,  ex- 
haustive as  it  is,  should  have  passed  so  rftptdly  into 
a  second  edition.  But  short  as  is  the  time  since  it 
made  its  first  appearance,  it  has  sufficed  to  produce 
quite  a  crop  of  new  decisions,  all  of  whioi  have 
been  carefully  noted  up.  The  volume  contains  also 
a  valuable  coUecdon  of  pracdcal  precedents."^- 
Law  Timet. 


TELEGRAPH  CASES 

Decided  in  the  Courts  of  America,  Great  Britain,  and  Ireland.    Edited  by  Charles 
Allen.    In  one  volume,  royal  8vo.,  1873.    Law  calf,  35 j. 


The  only  formal  Treatise  on  the  Law  of  Tele- 
graphs is  diat  of  Scott  and  Jamagin,  published  in 
z868.  Since  that  time  the  Cases  occupying  over 
one-third  of  the  present  volume  have  been  decided 
in  the  Courts  of  last  resort.  In  the  present  volume 
all  the  adjudicated  Cases  are  to  be  found,  reported 
so  fully  that  there  is  no  occasion  for  reference  else- 


where. In  several  instances  the  Cases  are  made 
up  wholly  or  in  ^art  from  original  papers.  Any 
one  having  occasion  to  investigate  or  prepare  a 
Brief  upon  a  quesdon  relating  to  Tdmaphs,  may 
find  here  all  the  judicial  decisions  and  discussions 
that  are  to  be  found  upon  the  subject ;  all  presented 
in  the  compass  of  a  single  volume. 


In  one  volume,  8vo., 

MAGISTERIAL  AND  POLICE  LAW. 

Being  the  Statute  Law  relating  to  the  Jurisdiction  and  Duties  of  Magistrates  and  the 
Police  Authorities,  illustrated  with  Notes  and  References  to  Decided  Cases. 
By  T.  C.  Martin  and  H.  C.  Greenwood.     {In  the  Press,) 


8TSVZV8  k  HATVX8,  BXIL  TASD,  TSXPLE  BAR. 


In  a  handy  volume,  crown  8vo.,  price  iQr.  6d,,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Tame  of  Fees,  etc  By  Edwyn 
Jones,  Esq.,  of  Gray*s  Inn,  Barrister-at-Law. 

his  simplicity  of  style  " -^  Liver/ooi  youmai  of 
Commerce. 
**  An  admirable  treatise  on  an  important  branch 


•(  < 


This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.  In  short,  Mr.  Jones's  book 
is  a  complete  guide,  and  is  full  of  information 
upon  all  phases  of  the  subject,  tersely  and  clearly 
written.  It  will  be  quite  as  useful  to,  as  it  is  as 
much  needed  by.  the  American  lawyer  as  the 
English,  because  the  salvage  laws  of  America  and 
England  are  much  alike,  and  Mr.  Jones  makes 
constant  reference  to  American  authorities.  The 
book  is  all  the  more  welcome  because  the  sub- 
ject upon  which  it  treats  is  but  little  understood 
except  by  a  favoured  few.  Now,  however,  if  in- 
terested people  remain  ignorant  it  is  their  own 
fault.  Mr.  Jones  has  treated  a  very  compli- 
cated and  difficult  subject  in  a  simple  and  con* 
cise  manner,  and  his  success  is  commensurate  with 


of  jurisprudence  is  compiled  by  Mr.  Edwyn  Jones, 
of  Gray's  Inn,  Barrister-at-Law,  who,  in  a  compact 
volume,  gives  us  a  very  comprehensive  statement  of 
'The  Law  of  Salvage,^  as  administered  in  the  Hip;h 
Court  of  Admiralty  and  the  County  Courts ;  with 
the  principal  authorities,  English  and  American, 
brought  down  to  the  present  time,  and  an  Appen- 
dix containing  statutes,  forms,  tables  of  fees,  &o. 
Mr.  Jones  hi»  consulted  a  wide  range  of  cases, 
and  systematiiied  with  mudi  skill  and  deamess  the 
leading  principles  deduciUe  from  numerous  judg- 
ments and  precedents,  both  here  and  in  the  Unitra 
States.  His  work  is  likely  to  become  a  text-book 
on  the  law  in  question." — Daily  Ntws. 


In  8vo.,  price  i6f.,  cloth, 

THE   CHAEITABLE   TRUSTS   ACTS,   1853,  1855,   1860; 

THE  OHASITT  00MHIS8I0NEBS  JUBISDIOTIOV  AOT,  1862; 
THE  SOMAN  OATHOLIO  OHABITIES  AOTS : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.     Second  Edition. 

By  Hugh  Cooke  and  R.  G.  Harwood,  of  the  Charity  Commission.     % 

collection  of  the  statutes  upwi  the  subject— there  is 
no  attempt  to  produce  a  treatise. 

"The  editors  place  in  the  hands  of  the  profession 
that  which,  after  all,  the  profession  most  needs — the 
i^UsMMta  verba  of  the  law  itself,  with  the  Judicial 
interpretations  that  have  been  put  upon  it,  and,  where 
the  courts  have  not  decided,  Ae  construction  of  it 
by  minds  who  are  compelled  to  make  it  a  daily  study, 
and  a  very  copious  index.  This  is  the  useful  work 
now  before  as  and  it  has  worthily  won  the  favour 
with  which  it  has  been  received."— Zaw  TVwrx. 


"  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them^  they  are  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectifjr  those  abuses  and  to  call  m  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  receive  a 
second  edition  of  a  collection  of  all  the  statutes  that 
regulate  them,  admirably  annotated  by  two  such 
competent  editors  as  Messrs.  Cooke  and  Harwood, 
whose  official  experience  peciiliarly  qualifies  them 
for  the  task. 

"It  does  not  profess  to  be  more  Uian  a  convenient 

«  Second  Edition,  in  8vo.  (928  pages),  price  40r.,  cloth, 

THE  COMMON  LAW  PROCEDURE  ACT, 

And  other  Acts  relating  to  the  Practice  of  the  Superior  Courts  of  Common  Law,  and  the 
Rules  of  Court  in  Canada.    By  Robert  A.  Harrison,  Q.C,  D.C.L. 

FIRST    EDITION. 

the  most  complete  edition  which  we  have  seen  of 
these  important  Acts  of  Parliament." — yurist. 

"  It  is  out  Justice  to  say  that  no  pains  have  been 
spared  to  make  the  notes  useful  and  practicable  as 
possible,  and  that  the  annotator  appears  thoroughly 
to  understand  his  text,  and  to  be  remarkably  well 
up  in  the  laws  of  the  mother  country." — Sdkitors* 
JcunuU, 


REVIEWS    OF 

"  These  are  the  Acts  which  have  revolutionised 
the  law  of  Upper  Canada,  after  their  {progenitors 
had  exercised  a  like  radical  influence  in  the  old 
country.  They  are,  in  effect,  an  amalgamation  of 
our  Procedure  Acts  of  2853  and  1854,  together  with 
an  Act  appl3ring  them  in  a  8[Kat  measure  to  the 
county  courts  of  Canada.  The  work  is  therefore 
almost  as  useful  to  the  En|^ish  as  the  Canadian 
lawyer,  and  is  not  only  the  most  recent  but  by  far 


h  TREATISE  ON  THE  VALIDITY  OF  VERBAL  AGREEMENTS, 

As  affected  by  the  Legislative  Enactments  in  England  and  the  United  States,  commonly 
called  the  Statute  of  Frauds ;  including  uso  the  effect  of  Partial  and  Complete 
Performance  and  the  sufficiency  of  the  Writing  in  Cases  where  Verbal  Agreements 
are  not  valid ;  together  with  other  kindred  matters ;  to  which  are  prefixed  transcripts 
of  the  various  Statutes  on  the  subject  now  in  force  in  both  Countries. 
By  Montgomery  H.  Throop.    Vol.  I.,  royal  8vo.     1870.     Price  35J.,  cloth. 

Vol,  II*  is  in  the  Press. 
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MBRCAnTUalS    IiAW. 

In  one  rolume,  demy  8vo.,  price  los.  6d.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 


"We  feel  that  we  are  giving  Mr.  Houston  no 
small  praise  as  a  writer  on  law,  when  we  say  that 
he  has  come  fully  up  to  our  idea  of  a  clear  narrator 
and  methodical  commentator;  and  that  it  is  im- 
pofsible  to  read  his  book  and  not  discover  that  clear 
sequence  from  topic  to  topic,  and  paragraph  to 
paragraph,  which  is  invariably  the  result  of  a 
well-digested  analysis  of  his  subject. 

"  We  have  oo  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
^^Solicitorr  Jimmal. 

"It  is  intended  for  the  edification  and  use  of 
both  lavryers  and  merchants,  and  it  is  so  carefully 
executed,  and  the  points  of  law  are  so  dearly  and 


amply  expressed,  and  yet  so  simply  withal,  tbajt  it 
seems  fully  able  to  supply  to  the  lawyer  that  accu- 
rate information  of  the  fact  and  critical  treatment 
of  the  principle  which  he  looks  for  in  a  really  oseful 
text-book,  and  at  the  same  time  to  enable  a  mer- 
chant to  gain  sufficient  acquaintance  with  the  law 
upon  the  subject,  to  render  himself  fully  competeot 
to  deal  with  the  ordinary  emergencies  of  trade. 

"  We  have,  indeed,  met  with  few  worics  which  so 
successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us ;  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method.** — 
American  Lam  Revino. 


In  8vo.,  price  2iJ.,  cloth, 

A  TREATISE  ON  THE  COMPANIES  ACT,  1862; 

With  Special  Reference  to  Winding-up,  for  the  purposes  of  Reconstruction  or  Anuil- 

gamation  ';  with  Orders,  Forms,  and  Precedents.     Together  with  a  Supplement, 

containing  the  Companies  Act,   1S67,  with  Notes,  and  a  Digest  of  Additional 

Cases.     By  G.  Lathom  Browne,  of  the  Middle  Temple,  Bamster-al-Law. 

The  Supplement  may  be  had  separately,  price  2s,  6d.,  cloth. 

"This  work  is  exceedingly  well  done;  and  is 
just  such  a  one  as  solicitors,  directors,  officers^ 
shareholders,  and  creditors  of  joint-stock  companies 
ought  to  possess  for  the  guidance  and  government 
of  their  conduct  in  regara  to  their  interests,  duties, 
or  obligations  in  the  company  with  which  they  may 
be  connected." — Money  Market  Review. 


"  Perspicuous  statement  and  felicity  of  arrange- 
ment characterise  the  work  throughout.  .  .  .  From 
his  experience  as  a  liquidator  and  a  director,  our 
author  has  been  able  to  offer  a  work  of  a  very 
practical  nature,  and  at  the  same  time  of  value  to 
the  profes.«ion."— Zaw  Magazifu. 


In  8vo.     187 1.     Price  21J.  cloth, 

h  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  ActSy  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 
By  H.  W.  may,  B.A.  (Ch,  Ch.  Oxford;,  and  of  Lincoln's  Inn,  Barrister-at-Law. 


"  This  treatise  has  not  been  published  before  it 
was  wanted.  The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  than  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  conMstent  wim  each  other.  The  incongruity 
of  the  decisions  arises  in  great  part  from  the  cause 
that  many  of  them  depend  rather  upon  the  finding 
as  to  the  facts  than  as  to  the  law,  and  very  many 
of  them  are  decisions  of  G>urts  of  E<^ulty,  which, 
unaided  by  juries,  find  facts  and  decide  the  law 
applicable  to  the  facts.  An  attempt  to  reduce  the 
mass  of  decisions  into  something  like  shape,  and 
the  exposition  of  legal  principles  involved  in  the 
decisions,  under  any  circumstances,  must  have  been 
a  work  of  great  labour,  and  we  are  pleased  to 
observe  that  in  the  book  before  us  there  nas  been  a 
combination  of  unusual  labour  with  considerable 
professional  skill.  .  .  .  We  cannot  conclude  our 
notice  of  this  work  without  saying  that  it  reflects 
great  credit  on  the  publishers  as  well  as  the  author. 
The  facilities  afforded  by  Messrs.  Stevens  and 
Haynes  for  the  publication  of  treatises  by  rising 
men  in  our  profession  are  deserving  of  all  praise. 
We  feel  assured  that  they  do  not  lightly  lena  their 
aid  to  works  presented  for  publication,  and  that  in 
consequence  publication  by  such  a  firm  is  to  some 
extent  a  guarantee  of  the  value  of  the  work  pub- 
lished."— Canada  Law  Joumai. 


"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  •  .  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  JoHmal. 

**  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interestinp^ ; 
the  latter  has  the  quality  which  always  distu- 
guishes  original  research  from  borrowed  labours.*' 
— American  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata* 
logue  of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labou^^ 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.    ' — Law  Time*. 

"The  writer  has  evidently  given  to  the  cases 
(including  the  latest)  an  independent  examination 
and  analysis." — Law  Magazine  and  Law  Rexnew. 

"  Mr.  May's  subject  is  a  ^ood  one,  and  no  indus- 
try has  been  spared  in  carrying  out  his  design.  His 
cises  and  references  to  Roman  and  American  Law 
are  numerous,  and  his  conclusions  jusL*' — Law 
yonmai. 
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Now  ready,  in  one  thick  vol.,  8vo.,  price  30^.,  cloth, 

THE  LAW  AND  PEAOTIOE  IN  BANKRUPTCY: 

COMPRISING — 

THE    BANKRUPTCY   ACT    1869; 

THE    DEBTORS    ACT.    1869; 

THE  INSOLVENT  DEBTORS  and  BANERUPTGT  REPEAL  ACT,  1869, 

AND  THE  SUBSEQUENT  AOTS; 

Together  with  the  General  Rules  and  Orders  in  Bankraptcy  and  at  Common  Law.  With 
the  Practice  on  Procedure,  Copious  Notes,  References,  and  a  very  Elaborate  and 
Exhaustive  Index.  Second  Edition,  greatly  enlarged,  with  numerous  additional 
Cases,  Statutes,  Forms,  &c.  &c.  By  Henry  Philip  Roche,  Esq.,  of  Lincoln's 
Inn,  and  William  Hazlitt,  Esq.,  of  the  Middle  Temple,  Barristers-at-Law,  and 
Registrars  of  the  Court  of  Bankruptcy. 

In  medium  8vo.,  price  lar.,  cloth, 

SALAMAN  ON  LIQUIDATION  AND  COMPOSITION  WITH  OBEDITORS. 

A  Practical  Treatise  on  Liquidation  by  Arrangement  and  Composition  with  Creditors, 
under  the  Bankruptcy  Act,  1869,  comprising  the  Practice  of  the  Office  for  the 
Registration  of  Arrangement  Proceedings,  as  to  Receivers,  Injunctions,  Meetings, 
Forms,  Bills  of  Costs,  Sections  of  the  Acts,  the  Rules  of  1870,  and  the  New  Rules 
of  187 1,  with  Index.    By  Joseph  Seymour  Salaman,  Solicitor. 

FIEE  INSUEANOE  OASES. 

Being  a  Collection  of  all  the  Reported  Cases  on  Fire  Insurance  in  England,  Ireland, 
Scotland,  and  America,  from  the  earliest  period  to  the  present  time.  Chronologi- 
cally arranged.  With  Notes  and  References.  By  Edmund  H.  Bennett. 
Vol.  I.,  covering  the  period  from  1729  to  1839 ;  Vol.  II.,  covering  the  period 
from  1840  to  1849.    Two  vols.,  royal  8vo.     1872-3.     Price  3/.  1$^.,  law  calf. 

introduced,  and  foot-notes  and  references  to  other 
Cases  added.  The  Court  by  which  the  Case  was 
determined,  and  the  volume  and  page  where  origi- 
nally reported,  will  distinctly  appear.  A  Table  of 
Cases,  both  of  those  reported  and  of  those  onlv 
cited,  with  a  full  Index,  will  be  found  in  each 
volume. 

The  volumes  to  complete  the  Work,  and  bringing 
the  Cases  to  the  present  time,  will  be  published  at 
an  early  period. 


It  is  proposed  to  issue  a  collection  ot  all  the  casex 
on  Fire  Insurance  from  the  earliest  period  to  the 
present  time,  chronologically  arranged,  with  notes 
and  references,  by  Hon.  Edmund  H.  Bbnkbtt. 
of  the  Boston  Bar.  The  Scries  will  embrace  all 
the  reported  cases  in  England,  Ireland,  Scotland, 
and  America,  including  Canada  and  the  British 
Provinces.  The  opinions  of  the  Court  will  alw^ays 
be  given  in  full,  but  the  arguments  of  Counsel  and 
the  reporter's  statement  will  be  sometimes  con^ 
densed.    New  head-notes  will  also  be  frequently 


PHILLIPS  ON  mSURANOE. 

A  Treatise  on  the  Law  of  Insurance.    By  Willard  Phillips.    Fifth  Edition.    In  two 

volumes,  8vo.     1867.    Price  3/,  3^.,  cloth. 


In  this  Edition  will  be  found  additions  and  modi- 
fications, supplied  by  recent  jurisprudence  as  well 
as  by  revision,  in  respect  to  implied  warranty  in 
time  Policies  ;  express  warranties  in  Fire  Insu- 


rance :  assignment  of  Policies ;  alienation  of  the 
subject :  Premium  Notes :  peculiarities  of  Mutual 
Insurance  Companies ;  subrogation  or  salvage  in 
Fire  Insurance  ;  and  especially  under  Life  Policies. 


LIFE  AND  AOOIBENT  mSURANOE  REPORTS. 

Vol.  I. — Containing  Reports  of  all  the  published  Life  and  Accident  Insurance  Cases 
determined  in  the  American  Courts  prior  to  January,  1871.  With  Notes  to 
English  Cases.  Vol.  II. — Containing  all  the  Cases  adjudicated  on  the  American 
and  English  Courts  since  the  publication  of  Vol.  I. ;  together  with  the  prior 
leading  English  Life  and  Accident  Insurance  Cases.  By  Melville  M.  Bigelow, 
of  the  Boston  Bar.  Two  vols.,  royal  8vo.  187 1-2.  Price  3/.  iSj.,  best  law  calf 
binding. 


The  subject  of  Life  and  Accident  Insurance 
has  within  a  few  years  sprung  into  such  abj^orbing 
interest  in  the  Courts,  that  it  lias  been  thought  that 
a  collection  of  the  Cases  upon  this  branch  of  the 
law  would  prove  acceptable. 


These  Cases  decide  interesting  and  important 

Questions  concerning  Suicide,  Insurable  Interest, 
Le&trictions  upon  Residence  and  Travel,  Receipt 
of  Premium  after  Forfeiture,  Death  in  Known 
Violation  of  Law,  &c. 
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Just  published,  in  8vo.,  price  2if.,  doth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS. 

1862,   ^867,    1870; 

THE  LIFE  ASSURANCE  COMPANIES  ACTS, 

1870,    1871,   1872; 

AND  OTHER  ACTS  BELATINa  TO  JOINT  8TO0K  GOMPANTBS, 

Together  \vith  Rules,  Orders,  and  Forms,  &c  &c.      By  Hznry  B.  Buckley,  M.A,,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law,  and  FdUow  of  Christ's  College,  Cambridge. 

I'he  whole  book  seems  to  us  to  be  weU  and  care- 
fully executed. 


"  After  a  careful  examination  of  the  notes  relating 
to  many  of  the  difficult  and  much-vexed  questions 
arising  upon  the  construction  of  this  Act,  .we  have 
formed  a  very  favourable  opinion  of  Mr.  Buckley's 
qualifications  for  the  task  he  has  undertaken.   ,  .  . 


An  excellent  system  of  cross-references,  pLtced 
at  the  foot  of  eadi  section,  adds  greatly  to  the 
value  of  the  book.** — Solicit»r^  Jvmmal. 


EUBOPEAl^  ABBITBATION. 


In  Parts,  price  7^.  6</.  each,  sewed, 

LORD  WESTBURY'S   DECISIONS. 

Reported  by  Francis  S.  Rbilly,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 


AIiBEBT  ABBITBATION. 

Now  publishing  in  Parts,  price  7J-.  6^.  each,  sewed, 

LORD   CAIRNS'S    DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 

i2mo.  (1866),  price  lar.  6^.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  OF  ENGLAND  AND  WALES: 

Including  Introduction^  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  Esq.,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which 
are  introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By 
GiLMORE  Evans,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo.  (1867),  price  lor.  6</.,  cloth, ' 

THE  PRACTICE  IN  EQUITY  BY  WAY  OF  REVIVOR 

AND  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  Leigh  Pemberton,  Esq.,  of  the  Chancery  Registrar's  Office. 


"Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future  cases.** — Soli- 
citorr  JtmrnoL 


In  8vo.  (1847),  P^cc  14^' »  cloth, 

GREEN  LEAF'S  EXAMINATION  OF  THE  TESTIMONY  OF 

THE  EVANGELISTS 

By  the  Rules  of  Evidence  administered  in  Courts  of  Law ;  with  the  Harmony  of  the 
Four  Gospels,  arranged  in  four  parallel  columns,  and  a  S)mopsis  of  their  Contents. 
To  which  is  added,  M.  Dupin's  Refutation  of  Joseph  Salvador's  Trial 
and  Condemnation  of  Our  Saviour.  Translated  from  the  French  by 
Dr.  Pickering. 
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ELECTION    LAW. 

A  Manual  of  the  Practice  of  Parliamentary  Elections  throughout  Great  Britain  and 
Ireland.  Comprising  the  Duties  of  Returning  Officers  and  their  Deputies,  Town- 
Clerks,  Agents,  PoU-Clerks,  &c.,  and  the  Law  of  Election  Expenses,  Corrupt 
Practices,  and  Illegal  Payments.  With  an  Appendix  of  Forms  and  Statutes,  and 
a  Copious  Index.  Third  Edition.  By  Henry  Jeffreys  Bushby,  Barrister-at- 
Law,  Recorder  of  Colchester.    i2mo.     iS68.    'js,6d. 


"This  is  a  manual  intended  for  the  use  of  re- 
turning officers  and  election  agents,  and  is  un- 
doubtedly so  written  as  to  be  as  intellip;ible  to  lay- 
men as  to  lawyers.  It  is  convenient  u  form,  and 
of  comparatively  moderate  price."  —  Soiicitor^ 
Journal. 

**  Mr.  Bushby  embraces  a  larger  field  of  inquiry, 
for  he  treats  of  bribery,  and  we  may  say,  in  justice 


to  the  learned  author,  that  we  think  his  fifth  chapter, 
which  treats  of  corrupt  practices  (bribery,  treating, 
undue  influence,  illegal  payments),  a  most  valuable 
one,  and  one  that  we  heartily  recommend  to  every 
person  engaged,  either  as  candidate  or  as  agent, 
in  the  conduct  of  an  election,  to  study  most  care- 
fully."— Law  Magasing, 


*^  A  Fourth  Edition,  edited  by  Henry  Hardcastls,  Esq.,  adapted  to  and 
embodying  the  recent  changes  in  the  Law,  is  in  preparation. 

BEFOBTS  OF  THE  DEOISIOITS  OF  THE  JTTDaES  FOB  THE  TBIAL  OF 
ELECTION  FETrnONS  IN  EITaiAin)  AUD  IBELAm). 

Pursuant  to  the  Parliamentary  Elections  Act,  186S. 

By  Edward  Loughlin  O'Malley,  Esq.,  and  Henry  Hardcastle,  Esq., 

Barristers-at-Law. 

Volume  L,  in  Three  Parts,  royal  8yo.,  sewed,  price  30f.,  and  Volume  II.,  Part  I., 

price  28,  6d, 

In  8vo.,  price  u.,  sewed, 

LLOYD'S      BONDS: 

THEIR   NATURE    AND    USES. 
By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 


In  280  pages,  8vo.,  price  lar.  6^.,  cloth  lettered, 
A  REPORT  OF  THE  CASE  OF 

THE  QUEEN  V.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity,  applicable  to  it ;  or  Illustrating  the  Doctrine  of  Com- 
mercial Fraud.    By  W.  F.  Finlason,  Esq.,  Barrister-at-Law. 

duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  publbh  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  bv  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  uiall  proceed  to  refer,  simplv  remarking 
before  doing  so,  that  the  charge  to  the  jury  has 
been  carefuUy  revised  by  the  Lord  Chief  Justice.'^' 
— Law  Twus, 


"  It  will  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gumey  directors  is 
forgotten.  It  remains  as  an  example^  and  a  legal 
precedent  of  considerable  value,  ft  involved  tne 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  All  who  perused  the  report  of  this  case  in  die 
columns  of  the  TimgSf  must  have  observol  the 
remarkable  fullness  and  accuracy  with  which  that 


»* 


In  one  vol.,  Syo.,  pp.  xiii,  782,  price  35.r., 

TRADE     MARK    CASES. 

A  Compilation  of  all  the  Reported  Trade  Mark  Cases  decided  in  the  American  Courts 
prior  to  the  year  187 1,  with  an  Appendix  containing  the  Leading  English  Cases, 
and  the  United  States  Act  in  relation  to  the  Registration  of  Trade  Marks,  with 
constructions  of  the  Commissioners  of  Patents  affecting  the  same.  Edited  by 
Rowland  Cox,  Counsellor  at  Law  and  Editor  of  the  Amoican  Law  Tintcs, 
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BIBX.IOTH£CA  'LEGVUS. 


In  i2mo.  (326  pp.),  price  2J.,  cloth  lettered, 

A   CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  December,  1872.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers  and  Booksellers  ;  Exporters  of  Law  and  Miscellaneous 
Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c.  &c. 


AN  INDEX  TO   TEN  THOUSAND   PRECEDENTa 

■■■■  4  ■ 


In  royal  8vo.,  price  28j.  ,  cloth  lettered, 


mEX  TO  PREGEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature  ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on,  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of 
**  The  Law  of  Copyright  in  Works  of  Literature  and  Art." 


"  Mr.  Copinger  has  not  only  deigned  an  Index 
which  cannot  fail  to  be  of  practical  use,  but  has 
successfully  elaborated  the  work  designed  by  com- 
bining  a  perspicuous  order  of  arrangement  with  a 
most  exhaustive  table  of  contents,  and  most  copious 
references  to  precedents.  The  Index  is  arranged 
in  alphabetical  order,  with  subdivisions  of  an  analy- 
tical nature,  the  latter  being  made  throughout  sub- 
servient to  the  former. 

"There  is  abundant  choice  of  precedents  given 
under  the  respective  headings  and  sub-headings : 
for  instance,  there  are  thirteen  references  to  different 
precedents  for  an  agreement  for  an  ordinary  sale  of 
freehold  property,  precedents  of  contracts  for  sale 
of  freeholds,  copynulds,  leaseholds,  mixed  property, 
timber,  and  miscellaneous  (being  the  analytical 
subdivisions  of  the  heading  'Contract  for  Sale'}, 
numbering  together  no  less  than  119.  There  are 
1x87  precedents  referred    to  under    the   heading 


*  Wills.'  In  ioto  there  arc  1x0  works  referred  to, 
and  over  xo,ooo  precedents  indexed,  being  forms 
not  only  of  a  modem  character,  but  many  belong- 
ing to  earlier  collections,  and  some  framed  under 
Acts  of  Parliament  since  repcaled,and  some  virtually 
the  efiect  of  circumstances  no  longer  necessitating 
a  particular  form  of  draft,  which  the  author  appears 
to  us  to  have  wisely  thought  proper  to  include 
where  it  has  seemed  to  him  that  they  may  possibly 
prove  of  assistance  to  the  conveyancer  cither  as  a 
precedent  in  connection  with  other  matters,  or  as 
a  guide  in  constructing  an  assurance  or  instrument 
under  the  altered  state  of  the  law. 

"  We  cannot  close  this  review  of  Mr.  Copinger's 
publication  better  than  with  the  apt  quotation  with 
which  he  inaugurates  it:  'Knowledge  is  of  two 
kinds ;  we  know  a  subject  oiur^lvc-s  or  we  know 
where  we  can  find  information  upon  it.'  " — Lavt 
Journal. 


In  8vo.,  price  5^.,  cloth, 

THE   LAW   OF  NEGLIGENCE, 

Illustrated  by  the  Recent  Decisions  of  the  Courts  of  the  United  Kingdom  and  America. 
By  Robert  Campbell,  Advocate  of  the  Scotch  Bar,  and  of  Lincoln's  Inn, 

Barrister-at-Law. 

In  this  Essay,  the  Author  reviews  old  principles  in  the  light  of  recent  decisions ;  combining 
the  point  of  view  of  the  practitioner — noting  the  latest  phase  of  judicial  opinion  ; 
with  the  attempt  to  digest  and  harmonize  the  law,  so  that  (if  possible)  new  decisions 
may  seem  to  illustrate  old  and  familiar  principles,  or  that  the  extent  and  direction 
of  the  change  introduced  by  each  decision  may  be  correctly  estimated. 


"  I  would  also  refer  to  some  ingenious  remarks  ' 
as  to  the  misapplication  of  the  term  *grvst  neg^ 
ligence^*  which  are  to  be  found  in  a  very  good  book 
—  Campbell's  Law  of  Negligence." — Mr.  Juitice 
WUtes  in  the  cast  of  "  Oppenheim  v.  White  Lien 
Hotel  Co." 

**  We  presume  from  this  being  styled  the  first  of 
a  series  of  practical  Law  Tracts,  that  Mr.  Campbell 


is  about  to  devote  his  attention  to  other  subjects 
which,  from  the  success  of  his  first  attempt,  we 
shall  expect  to  see  him  elucidate  considerably.  If, 
however,  he  should  ever  find  time  to  expand  this 
tract  on  the  Law  of  Negligence  into  a  complete 
treatise,  we  shall  expect  to  nnd  it  one  of  the  mo«>t 
satisfactory  text-booxs  on  English  law." — Solicitor*.* 
Journal* 
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BELIiEWirS  CASZS8,  T.  BICHABB  U^ 

« ■■  ■ 

In  8vo.,  price  3/.  3J.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect*  cnsembl*  hors  les  abridgments  de  Statham,  Fitzherbert,  et  Brooke.  Per 
Richard  Bellew^,  de  Lincolns  Jnne.  1585.  Reprinted  from  the  Original 
Edition. 


"  We  have  here  a  faC'sifHtl*  edition  of  Bellcwe, 
and  it  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing;,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edvirard  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
aospices  of  the  Master  of  the  Rolls :  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 
highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.    The  work  Is  an  important  link 


in  our  les^al  history ;  there  afe  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supplied  the  only 
su^titute  by  carefully  extracting  and  collecting  all 
the  cases  he  could  find,  and  he  did  it  ia  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  tnat  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II., 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is,  therefore,  one  of  the  most  intelli^bl^ 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Titties. 


CHOTCE   CASES   IN  CHANCEBT. 

■■  -  # 

In  8vo.,  price  2/.  2^.,  calf  antique, 

THE  PRACTICE  OF  THE  HIGH  COUET  OF  CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

CUNNINGHAM'S   REPORTS. 

In  Svo.,  price  3/.  3^*.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  pre6xed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  Edition*  with  numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law.  \ 

In  8vo.,  price  3/.  3^,,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

Iq  the  Beigns  of  Queen  Anne,  and  Kings  G-eorge  I.  and  n. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
Townsend  Bucknill,  of  the  Inner  Temple,  Barrister-at-Law. 

BROOKE'S'lVEW  CASES  WITH  MARCH'S  TRANSLATION. '' 

In  8vo.,  price  4/.  4J-.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  yean 
with  a  table,  together  with  March's  (John)  Translation  ^/"Brooke's  New  Cases 
in  the  time  of  Henry  VII I.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and. 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  Svo.  1 873. 

KELY'NGE'S  iW.)  RTP^ORfS. 

In  8vo.,  price  4/.  4^.,  calf  antique, 

Kelynge*s  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief- 
Justices  of  England.    To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     Svo.     1873, 

Other  Volumes  are  in  Prognress, 
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AMERICAN    LAW    WORKS 

IMPORTED  BY 

STEVENS    AND    HAYNES. 


Abbott's  (B.  V.  &  A.)  Digest  of  the 

UNITED  STATES  REPORTS  and  ACTS 
of  CONGRESS  to  MAY,  187a.  5  \o\s.,  royal 
8vo.    9/.,  bound. 

Anffell's  Treatise  on  the  Law  of 

WATERCOURSES.  Sixth  Edition.  Royal 
8vo.    1869.    35X.,  doth. 

B1ffelow*s    Treatise    on    Law   of 

ESTOPPEL.    8vo.    1873.    31s.  6d.  bound. 

Bigelow's    Overruled     Cases.     A 

Collection  of  Cases  Overruled,  Reversed, 
Denied,  Doubted,  Qualified,  Limited,  and 
Explained.    8vo. 

Bishop  on    the  Law  relating  to 

MARRIED  WOMEN,    a  vols. 

Bishop  on  the  Law  of  Marriaflre 

AND  DIVORCE.  Fifth  Edition,  a  vob.. 
royal  8vo.    1873. 

Bliss  (O.).    The  Law  of  Life  Insu- 

RANCE,  with  Chapters  upon  Accidents  and 
Guarantee  Insurance.  Royal  8vo.  2872. 
35*.,  calf. 

Brightly  (P.  C.%  The  Bankrupt  Law 

oTtheUNITED  STATES.   Royal  8vo.  1869. 

Browne  (W.  H.).  A  Treatise  on  the 

Law  of  TRADE  MARKS  and  Analogous 
Subjects  (Firm-Names,  Business«Signs,  Good- 
will, Labels,  &c.).  Royal  8va     2873.    S^^*  ^> 

Cox  (B.).    American  Trade  Mark 

CASES.  A  compilation  of  all  the  reported 
Trade  Mark  Cases  decided  in  the  American 
Courts  prior  to  the  year  1872  :  with  an  Appen- 
dix containing  the  Leading  English  Cases.  8vo. 
2871.    35X.,  cloth. 

Hanover   (M.   D.).      A    Praotioal 

TREATISE  on  the  LAW  of  HORSES :  em- 
bracing the  Law  of  Bargain.  Sale,  and  War- 
ranty of  Horses  and  other  Live^  Stock :  the 
Rule  as  to  Unsoundness  and  Vice,  ftc.  ftc. 
8vo.    287a.    Z5X.,  bound. 

Harrison  (B.  A,\    The  Common 

LAW  PROCEDURE  ACT;  and  other  Act5 
relating  to  the  Practice  of  the  Superior  Courts 
of  Common  Law  in  Canada.  Second  Edition. 
8vo.    287a    40s. 

Hilliard   (F.)     The   Law  of  Kew 

TRIALS,  and  other  REHEARINGS  ;  in- 
cluding Writs  of  Error,  Appeals,  &c.  Second 
Edition.    Royal  8vo.     287s.    35^. 

Hilliard  on  the  Law  of  Sales  of 

PERSONAL  PROPERTY.  Third  Edition. 
Royal  8vo.    2869.    32X.  6d.,  cloth. 

Lanffdell*s    Selection   of  Leadinfl: 

CASES  on  the  LAW  of  CONTRACTS.  With 
References  and  Citations.  By  C.  C.  Langdbll, 
Dane  Professor  of  Law  in  Harvard  University. 
Vol.  I.    8vo.    3M.,  cloth. 

Langdell's    Selection   of  Leadinflr 

CASES  on  the  LAW  of  SALES  of  PER- 
SONAL PROPERTY.  With  References  and 
Citations.  By  C.  C.  Lakgdbll,  Dane  Pro- 
fessor of  Law  in  Harvard  University.  Vol.  I. 
8vo.     35r.,  cloth. 


Morse  on  Arbitration  and  Award. 

The  Law  of  Arbitration  and  Award.  By 
John  T.  Morsb,  Jr.,  Esq.    8vo.    35J.,  cfeth. 

Parsons'  (T.)  Law  of  Shippijig  and 

the  PRACTICE  in  ADMIRALTY,  a  vols., 
royal  8vo.    1869.    3/.  3*.,  cloth. 

Parsons'  (T.)  Law  of  Marine  In- 

SURANCE  and  GENERAL  AVERAGE. 
a  vols.,  royal  8vo.    2868.    3/.,  doth. 

Phillips'  Law  of  Insurance.    5th 

Edition,    a  vols.,  royal  8vo.    1867.    63^.,  doth. 

Rawle's  Treatise  on  the  Law  of 

Covenants  for  Title.  Fourth  Edition.  8vo.  2873. 

Bawle's  Lecture  on  Equity.  Deli- 
vered before  the  Law  Academy  of  Philadelphia. 
Royal  8vo.    2868.    js.  6d. 

Bedfleld's  Law  of  Carriers  of  Gk>od8 

and  PASSENGERS ;  also  the  ResponsibOity 
and  Duty  of  Telegraph  Companies  and  df 
Innkeepers,  and  the  Law  of  Bailments.    8vo. 

2869.  98«.,  cloth. 

Schouler  (J.)  on  the  Law  of  Do- 
mestic RELATIONS:  embracing  HUS- 
BAND  and  WIFE,  PARENT  and  CHILD, 
GUARDIAN  and  WARD.  INFANCY,  and 
MASTER  and  SERVANT,  z  vol.,  royal  8vo. 

2870.  32«.  6d, 

Shearman   (T.   G.)  and  Bedfield's 

(A.  A.)  TREATISE  on  the  LAW  of  NEGLI- 
GENCE. Royal  8vo.  Second  Edition.  2870. 
35X.,  doth. 

Storer  and  Heard  on  the  Kature, 

EVIDENCE,  and  LAW  of  CRIMINAL 
ABORTION.    8vo.    2868.    9r.,  doth. 

Story's  (Judge)  Works— via. : 

COMMENTA- 
RIES on  EQUITY  JURISPRUDENCE. 
Tenth  Edition,  a  vols.,  royal  8vo.  2870. 
A  New  Edition  preparing. 

ON      BAIL- 


MENTS.      Eighth     Edition.      By    £.    H. 
Bbnnbtt,  E^.    32^.  6d,,  doth. 

AGENCY.    Se- 


venth Edition.    2869.    32^.  6d.,  doth. 

PARTNER- 


SHIP.   Sixth  Edition.    2868.    32X.  &f..  doth. 

CONFLICT  of 


LAWS.    Seventh  Edition.    287a.    35f.,  doth. 

Story  (W.  W.)  on  the  Law  of  Con- 

TRACTS.  Fifth  Edition.  Revised  and  en- 
larged by  E.  H.  Bknnbtt,  Esq.    a  vols.,  8vo. 

The  Civil  Code  of  Lower  Canada. 

Together  with  a  Synopsis  of  Changes  in  the 
Law,  References  to  the  Reports  of  the  Com- 
missioners, ftc,  and  a  complete  Index.  By 
Thomas  McCord,  Advocate,  ramo.  2870. 
(a.td. 
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AMERICAN    LAW    WORKS 

CONTINUED. 


The    American   Ijaw   Beviei^.    A 

Quarterly  Journal  of  American  Jurisprudence^ 
&C.    Price  6f .  each  number. 
The  Review  is  published  qnarteriy,— each  num- 
ber containing  two  hundred  or  more  pages,  and 
}>rescnting  an  exhaustive  compendium  oi  legal  news 
or  the  previous  quarter.    The  principal  features 
are  treatises  upon  practical  or  theoretical  points  of 
law,  reports  of  leading  cases,  regular  digests  of  the 
current  series  of  English  Reports  and  of  the  prin- 
cipal American  cases  from  the  courts  of  all  the 
.  States,  brief  critical  notices  of  new  law-books,  and 
in  eadi  number  a  "  Summary  of  Events/*  where 
notes  of  decisions,  legal  intelligence,  and  professional 
gossip  are  grouped  under  local  headings. 

Throop  (M.  HA    A  Treatise  6n  the 

VALIDITY  of  VERBAL  AGREEMENTS. 
as  affected  by  the  Le^lative  Enactments  in 
England  and  the  United  States,  commonly 
called  the  Statute  of  Frauds;  including  also 
the  effect  of  Partial  and  Compete  Performance 
and  the  suflSciency  of  the  Writing  in  Cases 
where  Verbal  Agreements  are  not  valid ;  to- 
gether with  other  kindred  matters ;  to  whidi 
are  prefixed  transcripts  of  die  various  Statutes 
on  tne  subject  now  m  force  in  both  Countries. 
By  MoNTGOMBRY  H.  Throop.  (In  a  vols.) 
Vol.  I.,  royal  8vo.     2870.    35X.,  cloth. 

Townshend's     Treatise     on     the 

WRONGS  called  SLANDER  and  LIBEL, 

Now  ready.  Volumes  I.  to  VII., 

The  AmerieazL  Reports.    Containing  all  Cases  of  Oeneral  Value,  decided 

by  the  Court  of  Last  Resort  in  every  State  in  the  Union. — The  Reports  of  the  Courts  of  Last  Resort 
of  the  several  States  contain  cases  of  great  general  importance,  and  which  are  always  considered  as 
high  authority  by  the  Courts  of  the  other  States,  but  they  are  buried  beneath  a  mass  of  practice  and 
local  cases  of  no  value  outside  of  the  States  in  which  they  are  de<^ed. 
In  "  The  American  Reports,"  the  plan  is  to  give  all  cases  having  a  general  value,  hereafter  decided  by 

the  Court  of  Last  Resort  in  every  State,  unencumbered  by  Practice  Cases  and  those  of  local  importance 

only. 


and  on  the  Remedies  for  those  Wrongs.  By 
John  Townshbnd,  Esq.,  of  the  New  York 
Bar.     Second  Edition.    1873.    301.,  cloth. 

Wharton  (F.)  A  Treatise  on  Mental 

UNSOUNDNESS,  embracing  a  general  view 
of  Psychological  Law.    Vol.  1.     Royal  8vo. 
1873.    "XKs.  law  calf. 
Vol.  n.  b  in  the  press. 

Wharton  (F.).     Conflict  of  Iiaws, 

or  PRIVATE  INTERNATIONAL  LAW. 
Including  a  Comparative  View  of  Anglo- 
American,  Roman,  German,  and  French 
Jurisprudence.    Royal  8vo.   1873.  36f.,  cloth. 

Whiting  (W.).  War  Powers  under 

the  CONSTITUTION  of  the  UNITED 
STATES.  With  an  Appendix  of  Cases.  8vo. 
X87Z.    SIX.,  cloth. 

Wilson's  Digest  of  Parliamentary 

LAW.  A  Digest  of  Parliamentary  Law.  Also 
the  Rules  of  Senate  aftd  House  of  Represen- 
tatives of  Congress :  with  the  Constitution  of 
the  United  States,  the  Amendments  thereto, 
and  their  History.  By  O.  M.  Wilson,  Esq. 
Second  Edition.    Demy  8vo.    lof.,  doth. 

Zabriskie  (James  C).    The  Publie 

LAND  LAWS  of  the  UNITED  STATES ; 
with  Instructions  and  Decisions  appertaining 
thereto.    One  large  vol.,  8vo.    3/.,  bound. 


Any  Works  not  in  stock  can  be  supplied  (if  in  print)  in  a  few 

weeks  from  date  of  order. 


K£W    ZEAI.AND. 


THE  PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

Compiled  by  Walter  Monro  Wilson,  Barrister-at-Law. 
One  vol.,  royal  8vo.     1867.     Price  5/.  y.  bound. 


CAPE    OF    GOOD    HOPS. 

♦ 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Cood 
Hope.    Vols.  I.  &  XL    1868-^.    Royal  8vo.  25 j.  each. 

—  Vol.  III.,  parts  i.  to  iv.     1870.  lor. 

Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  Cape  of  Good 
Hope.    Vol.  I.  and  Vol.  II.,  parts  i.  to  iv.  £^, 

In  i2mo.,  price  lor.  6^., 

YAH  DER  KEESEL  (D.  G.)  SELECT  THESES  ON  THE  LAWS 

OF  HOLLAND  AND  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence,  and  intended 
to  supply  certain  d^ects  therein,  and  to  determine  some  of  the  more  celebrated 
Controversies  on  the  Law  of  Holland.  Translated  by  C.  A.  Lorenz,  of  Lincoln's 
Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice  of  the  Author 
by  Professor  J.  De  Wal,  of  Leyden. 
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LEADING  GASES  ON  MERGANTILE  LAW. 

Fifth  Edition.    Enlarged  and  Improved. 

BEING  SELECT  DECISIONS  OF  AMERICAN  COURTS,  WITH  ESPECIAL 
REFERENCE  TO  MERCANTILE  LAW,  WITH  NOTES. 

The  whole  Work  has  been  thoroughly  revised,  and  largely  increased  by  the  introduction 
of  several  entirely  new  heads  of  practical  interest,  by  Hon.  J,  I.  C.  Hare  and 
Jno.  Wm.  Wallace,  Esq.  In  2  vols.,  8vo.,  of  nearly  looo  pages  each.  Price 
3/.  15 J.,  law  calf. 

Among  the  many  Subjects  treated  of  and  fully  illustrated  in  this  Edition,  are — 


Conveyances,  Voluntary  and  Fraudulent. 

Slander  and  Libel,  including  the  question  of  Mer- 
cantile Agencies. 

Infancy. 

Application  of  Payments. 

Dills  and  Notes. 

Form,  Time,  and  Mode  of  Communicating  Notice 
of  Dishonor. 

Negotiability  of  Instruments,  including  the  subject 
of  Coupon  Bonds,  &c. 

Power  of  one  Partner  to  bind  the  Firm. 

Real  Estate  held  by  a  Commercial  Partner- 
ship. 


Apportionment  and   Terminatkm   of  Powen    of 

Agents. 
Principal  and  Factor. 
Domicile. 
Guaranty. 
Antecedent  Debt. 
Dischari^e  of  Surety. 
Revocation  of  Wills. 
Licence. 

Judgment  of  other  States. 
Abandonment. 

Constructive  and  Total  Los!«. 
Insurable  Interest  and  Forfeiture  of  Policy,  &c.  i.-  c 


Royal  8vo.,  Vol.  I.,  price  35 j.,  cloth, 

LEAD//^0    CASES   ON  SALES. 


A  Selection  of  Cases  on  the  Law  of  Sales  of  Personal  Property.     With  References  :  id 
Citations.     By  C.  C.  Langdell,  Dane  Professor  of  Law  in  Harvard  University. 

**  We  have  before  noticed  Professor  Langdell's 
Selection  of  Cases  on  the  Law  of  Contracts.  The 
present  work  is  on  the  same  plan.^ 


"  For  those  students  who  desire  to  know  what 
the  fundamental  principles  of  law  are,  and  the 
method  in  which  they  have  been  worked  out  and 
applied,  we  know  no  work  to  which  we  would 
sooner  recommend  them. 

"We  have  said  that  these  books  were  mainly 


intended  to  be  useful  to  students ;  but  if  there  are 
any  practising  lawyers  who  still  have  the  time  and 
taste  to  'read  law,'  we  can  promise  them  that 
they  will  find  no  legal  study  more  delightful  than 
that  of  tracmg  the  history  of  opinion  through 
the  pages  of  these  books.  .  .  ,  To  understand 
fully  how  good  these  books  are,  the  reader  must 
be  a  pretty  good  lawyer  himself." — Anurican  Lata 


Royal  8vo.,  Vol.  I.,  price  32J.,  cloth, 

A  SELECTION  OF  CASES  ON  THE  LAW  OF  CONTRACTS. 

With   References  and  Citations.     By  C.  C.   Langdell,   Dane  Professor  of  Law  in 

Harvard  University. 


"  The  design  of  this  work  is  both  novel  and 
good." — Solicitors'  Journal. 
*'  Mr.  Langdell  has  rummaged  the  vast  libraries 


of  English,  Scotch,  Irish,  American,  and  even  of 
French  Law,  in  order  that  he  might  present  their 
jewels  to  his  pupils."— Zai<;  youmal. 


STEVENS  AND  HAYNES, 
LAW  PUBLISHERS,  BOOKSELLERS  AND  EXPORTERS, 

BELL  YARD,  TEMPLE  BAR,  LONDON,  W.C. 

$O0k0  %vm^  m  ebtqr  stgU  of  ^inbhrg. 

WORKS  IN  ALL  CLASSES  OF  LITERATURE  SUPPLIED  TO  ORDER. 

FOBEION'  BOOKS  IMFOBTED. 

LIBRARIES  VALUED  OR  PURCHASED. 
Catalogues  and  Eitimatef  Fnrniahed,  and  Orders  Promptly  Sxeouted. 

S,  <Sr»  //.  have  a  large  Stock  of  Second-hand  Law  Reports  in  si4perior  condition. 
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